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No.  1. — ^FuBHET  C.  AvEN,  plaintiff  in  error,  vs.  Allen  B.  Beck- 

OM,  defendant. 

1.  An  adminiatrator  having  sold  a  slave  as  the  property  of  the  estate  which 
he  represented,  under  an  order  of  the  Court  of  Ordinary,  warranted  the 
property  to  be  sound,  aofar  <u  the  office  of  admiuistrator  avihorized  him  . 

\    Md^  that  he  is  personally  liable  upon  this  warranty. 

2.  To  an  action  on  this  warranty,  the  administrator  pleaded  a  release,  and 
proved  by  two  witnessea^at  a  misunderstanding  having  arisen  between 
him  and  the  purchaser  about  the  warranty,  the  latter  told  the  witnesses 
"that  he  was  satisfied  a]K>l4  t&e  negro,  as  he  knew  him  better  than  the 
administrator,  for  he  had  a  wife  a^is  house  :**  Held  that  this  was  no  evi- 
dence to  support  the  plea. 

Covenant,  in  Twi^s   Superior  Court.     Tried  before  Judge 
HanselI/,  October  Term,  1851. 

This  was  an  action  by  A.  B.  Beckpm,  againfit  F.  C.  Aven,  for 
a  breach  of^vearranty  of  soundness  in  a  negro.     The  negro  was 
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sold  by  Aven  as  admiBistrator  on  the  estate  of  James  A.  Young, 
and  in  the  bill  of  sale  made  by  him,  was  the  following  warranty : 
^  And  the  said  Furney  &  Aven,  administrator,  warrants  said 
negro  constitutionally  sound  ;  and  he  also  warrants  and  defends 
rthe  title  to  said  negro,  to  said  Alien  Beckom,  his  heirs,  execu- 
/  tors  and  administrators,  against  the  claim  of  himself,  his  heirs 
and  all  other  persons  whatsoever,  so  far  as  the  office  of  admin- 
istrator authorizes  him,  forever." 

This  suit  was  against  Aven  individually,  and  the  first  and 
main  question  made  in  the  Court  below  was,  whether  Aven  was 
individually  liable  upon  this  warranty.  The  Court  held  him 
liable,  and  this  is  the  first  error  assigned. 

Defendant  below  pleaded  a  subsequent  release  from  the  war- 
ranty, and  in  support  thereof,  introduced  two  witnesses,  who 
swore  ^^  that  some  misunderstanding  having  arisen  about  the  war- 
ranty, Beckom  told  them  that  he  was  satisfied  about  the  negro, 
as  he  knew  him  better  than  Aven,  for  he  had  a  wife  near  his 
house."  The  Court  chained  the  Jury  that  there  was  "  no  evi- 
dence before  them  to  support  the  plea  of  release."  This  is  also 
assigned  as  error. 


PoE  &  NisBET,  for  plaintiff  in  error. 

C.  B.  Cole,  for  defendant 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  great  question  in  this  cc^e  is,  whether  the  plaintiff  in 
error  is  personally  liable  upon  this  warranty  of  soundness.  Af- 
ter the  discussion,  we  are  not  enAbled  to  consider  it  open.  We 
must  consider  it  as  settled  upon  authority,  against  the  plaintiff  in 
error.  Were  it  an  open  question^  I  must  say^  I  would  hesitate 
to  charge  an  administrator,  personally,  upon  a  warranty  of  sound*- 
ness  of  property,  sold  under  an  order  of  Court,  made  as  admin- 
istratOT)  and  witl^ut  evidence  that  he  intended  to  charge  himself. 

An  executor  or  administrator  is  not^  by  any  obligation  of 
his  trust,  required  to  warraB|^  the  title  or  the  sounclness  of  pro- 
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perty,  which,  in  the  execution  of  that  trust,  he  ts  required  to  selL 
Caveat  emphr  is  the  warning  which  the  purchaser  must  take 
at  his  peril.    He  is  bound  only  by  an  express  undertaking  so  to 
be.    He  may  bind  himself — there  is  nothing  to  forbid  this ;  and 
ftrther,  it  is  well  settled  that  upon  any  contract  originating  with 
himself,  he  cannot  charge  the  estate  which  be  represents. 
JIMhy  eL  d.  vs.  Joknsan  et.  al.    8  Ga.  R  236, 
^Vfhetiy  therefore,  an  administrator,  in  his  representative  char- 
acter, warrants  the  soundness  of  property  which  he  sells  as  the 
property  of  the  estate  which  he  represents,  the  estate  cannot  be 
made  liable  thereon.    By  the  terms  of  such  a  warranty,  we  are\ 
constrained  to  believe  that  he  does  not  intend  to  bind  himself 
personally ;  and  farther,  that  the  purchaser  does  not  believe  that 
he  intends  to  become  personally  responsible.     It  is  therefore  ar* 
gued  that  the  warranty  is  a  mere  nullity ;  and  it  really  seems 
quite  a  hardship  to  charge  one  with  liability  on  a  contract  in 
which  he  has  no  interest,  and  by  the  terms  of  which  he  has  not 
bound  himself.    Still  to  this  extent  have  the  Courts  goncj.    They 
have  held  that  if  neither  party  understood  the  undertaking  to  be 
personal,  and  it  is  in  terms  representative,  yet  the  administrator 
is  liable,  de  bonis  propriis.    The  case  of  Sumner ^  administratory  vs. 
WiUutms  d.  al,  decided  by  the  Supreme  Cawri  of  Massadiur 
sdtSy  is  the  leading  American  authority  upon  this  subject.    This 
case  was  twice  argpied,  and  received  the  most  careful  consider- 
tion  of  that  able  Bench.    The  Court  was  divided,  Sedgewick,  J. 
dissenting,  but  the  decision  has  stood  the  test  of  the  severest  scru- 
tiny*    By  that  decisictn  an  administrator  was  held  personally 
fiable  upon  a  warranty  of  tij^e  made  in  his  representative  char- 
acter.   I  refer  to  it  now,  t6  sustain  the  proposition,  that  upoQ 
such  a  warranty,  he  is  personally  liable,  even  although  both 
parties  do  not  intend  him  to  be  bound.     Parkery  Ch.  J.  in  con- 
cluding his  opinion,  says :  ^^  This  course  of  reasoning  and  the  au 
thorities  referred  to,  have  satisfied  me  that  the  defendants  are  per- 
sonally bound  by  the  deed  which  they  have  executed,  as  administra- 
tors, noiwiOiitandmg  their  manifest  intention  not  so  to  be  boundJ^ 
8  Mass.  R.  162.  ^ 

When  this  warranty  waJ9  given,  it  mil^t  have  been  beUeved 
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by  the  purchaser,  J;o  be  intended  to  afford  him  some  security  for 
the  soundness  of  the  property.     It  is  not  reasonable  to  suppose 
that  he  asked,  and  that  the  administrator  gave  a  warranty  without  a 
purpose.   This  would  be  to  attribute  puerile  folly  to  both  parties. 
Tt  may  be  true  that  the  administrator  did  not  intend  to  bind  himself, 
and  knew  that  he  could  not  bind  his  estate ;  yet,  it  must  be  inferred 
from  the  fact  that  a  warranty  was  ^ven   by  the  administrator, 
that  the  purchaser  understood  this  warranty  to  be  an  under- 
taking on  his  part  to  bind  the  estate.     It  being  under  seal,  pre- 
cludes all  inquiry  as  to  consideration.     The  rule,  as  applicable 
to  the  case,  and  the  principle  upon  which  the  decisions  against  the 
administrator  rest,  is  this :  "  whenever  a  man,  by  an  instrument 
under  seal,  undertakes  to  stipulate  for  another,  if  he  acts  without 
authority  or  beyond  his  authority,  he  is  answerable,  personally, 
for  the  non-performance  of  the  contract."     This  is  a  doctrine  of 
the  law  of  agency,   too   well  established  to  admit  of  denial. 
A  familiar  illustration  of  the  rule  is  found  in  the  case  of  Palmer 
vs.  Stephens^  1  Denioj  471 ;  and  there  also,  the  reason  upon 
which  it  is  based  is  clearly  expressed  by  Beardsleyy  J.     In  that 
case  the  defendant  had  executed  a  note  in  the  name  of  another, 
without  authority.     Beardslet/y  J.  said,  "  The  name,  G.  Slq^henSj 
was  written  by  the  defendant,  and  he  undoubtedly  intended  to 
bind  some  person  or  persons  by  that  signature.     If  no  one  else 
was  bound,  as  the  plaintiff  insists  was  the  fact,  the   defendant 
was  clearly  liable,  for  if  one  assuming  to  be  agent  ot  another 
person,  executes  a  note  in  his  name,  having  in  truth  no  authori- 
ty for  that  purpose,  the  assumed  agent  is  himself  bound  by  the 
signature."     So  an  attorney,  stipulating  for  his  principal,   not 
having  authority.     5  East.  R.  148. 

A  guardian  is  personally  liable,  upon  this  principle,  upon  a 
note  made  by  him  as  guardian.  Thatcher  vs,  Dinsmorey  5  Mass. 
299.  So  also,  an  administrator,  assigning  a  negotiable  note, 
payable  to  the  order  of  his  intestate,  in  his  capacity  as  adminis- 
trator, although  the  transfer  by  virtue  of  his  office  is  good,  is 
personally  liable  upon  an  implied  guaranty  of  payment,  arising 
under  the  custom  of  merdiants.  1  D.fy  E.  487.  And  in  Bar- 
ry vs.  Rushy  it  was  decided  that  an  administrator  was  liable  upon 
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an   express   undertaking,  as  adminislratory  to  perform  an  award 
touching  the  affairs  of  his  intestate.     1  D.Sf  E.  691.    In  these 
cases  and  many  more  of  like  character,  it  is  clear  that  the  par- 
ties held  bound,  never  intended  to  bind  themselves;  yet  it  was 
ruled,  that  inasmuch  as  they  could  not  bind  those  for  whom  they 
stipulated,  they  were  themselves  bound.     In   reference  to  the 
equity  of  the  rule,  Ch,  J.  Parker  remarks  :  "  Neither  is  it  unjust,, 
that  men  pretending  to  give  security  to  others,  by  assuming  a| 
relation  that  does  not  belong  to  them,   should  supply  out  of*i 
their  own  means,  the  security  which  they  failed  to  impose  uponr 
their  principals ;  and  this,  though  they  were  chargeable  with  no] 
fraud,   for  negligence  of  the  rights  of  others  is  a  ground  of  lia- 
bility, without  any  advantage  to  the  person   who  is  to  become 
responsible,  /if  the  administrator  has  in  good  faith  paid  the 
purchase  mglney  into  the  estate,  and  there  is  a  recovery  against 
him  on  the  warranty,  I  see  no  reason  why  a  Court  of  Chancery 
should  not  reimburse  him  out  of  the  estate.     There  is  no  equity 
in  the  estate's  retaining  against  him  the  price  of  unsound  proper- 
ty, under  such   circumstances."     8  Mass.  209.     The   liability 
does  not  depend  upon  fraud — ^it  is  in  these  cases  perfect  without 
fraud  in  fact.     If  it  could  be  made  to  appear  that  the  agent  knows 
at  the  time  that  he  cannot  bind  his  principal,  by  the   stipulation 
into  which  he  enters,  then  I  apprehend  that  he  is  chargeable  with 
fraud ;  and  if  this  cannot  be  made  to  appear,  he  is  liable  «till, 
upon  the  ground  that  he  has,  to  the  injury  of  another,  assumed 
to  do  what,  in  law,  he  cannot  do ;  and  it  is  not  a  sufficient  reply 
that  the  purchaser  is  presumed  to  know  the  general  law,  as  well 
as  the  agent,  f  The  purchaser  at  an   administrator's  sale,  buys 
at  his  peril,  as  to  title   and   soundness.     He  has  no  right  to 
ask  or  expect  a  warranty,  either  from  the  estate  or  the  admiuistra- 
tor,  personally,  for  the  reason  that  the  law  does  not  permit  the 
former,  and  does  not  require  the  latter ;  so  that  when  no  war- 
ranty of  any  kind  is  given,  and  the  purchaser  is  loser,  he  has  no 
cause  of  action  or  complaint.     But  if  the  administrator  under- 
takes voluntarily  to  bind  the  estate,  the   case  is  different.     The 
purchaser  then  acquires  rights  which  spring  out  of  such   volun- 
tary undertaking.    Some  effect  is  to  be  given  to  the  undertaking — 
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to  the  vrarranty  in  this  case — and  as  the  law  pronounces  it  a 
nullity,  so  far  as  the  estate  is  concerned,  the  only  legal  effect  of 
which  it  is  c&pable,  is  to  make  it  obligatory  upon  the  adminis- 
trator. The  natural  inference  to  be  drawn  from  it  is,t  that  be 
has,  or  believes  himselt  to  have,  authority  to  bind  the  estate. 
His  act  in  making  the  stipulation,  has  the  effect  of  drawing  the 
other  party  into  his  reciprocal  engagements,  and  when  the  law 
charges  him,  personally,  he  has  not,  therefore,  so  much  cause  to 
complain.  He  may  be  asked  why  make  a  warranty  at  all,  since 
you  are  not  required  to  make  it?  Dunlap^s  Foley  on  Agency,  386. 
2  KenPs  Com.  630.  Story  on  ^gency^  §264.  3  Johns.  Cos.  70. 
1  Cowen,  513.  7  Ibid,  453.  1  W.  fy  S.  R.  222.  8  Wend. 
494.  16  Mass.  461.  3  5.  §•  Jldol.  114.  11  Mass.  97.  7 
Wend.  31 5.  2  launi.  385.  1  Esp.  R.  1 12.  Smith  on  Mercan- 
aU  Law,  97,  80.     8  Mass.  178. 

In  regard  to  personal  liability,  there  is  a  distinction  between 
private  agents  and  agents  of  the  Government.  A  public  agent 
is  not  personally  liable  on  a  contract  made  on  behalf  of  the  Gov* 
emment,  according  to  the  terms  of  which  a  private  agent  would 
be  bound  personally.  The  reasons  are  that  the  public  agent  is 
not  to  be  presumed  as  intending  to  bind  himself  for  the  Grovem- 
ment,  and  the  party  who  deals  with  him,  is  justly  supposed  to  rely 
upon  the  good  faith  and  ability  of  the  Government.  Policy  too, 
requires  his  exemption  from  liability,  for  the  necessaiy  and 
heavy  agencies  of  Government,  would  not  be  readily  filled,  if, 
for  its  vast  engagements,  there  was  danger  of  a  personal  liabili* 
ty.  He  may,  notwithstanding,  stipulate  to  be  personally  respon* 
sible.  2  Keni,  632.  1  Term  R.  172.  Ibid,  674.  Brod.  4* 
Bing.  572.  1  Mass.  208.  9  Ibid,  490.  1  Cranch,  345.  12 
Johns.  444.  15  Ibid,  1.  3  Cbnit.  560.  Diadap^s  Pidey's^ency^ 
376.     3  Dallas,  384.     7  Cowen,  455.    8  Ibid,l91. 

There  can  be  no  doubt  but  that  executors  and  administrators 
come  under  this  general  doctrine  of  agency ;  whether  they  be 
called  agents  or  trustees,  the  reason  of  the  rule  applies  to  them 
with  all  its  force.  They  have  no  power  to  bind  their  estates, 
and  when  they  assume  to  do  so,  like  mere  agents,  exceeding 
their  power,  or  acting  wholly  without  power,  they  bind  themsdves 
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The  case  in  SiA  Mass.  ReporU^  was  the  case  of  administrators,  and 
in  its  principles  and  main  facts  like  the  case  before  me.  In  that  case, 
the  administrators^  upon  a  sale,  under  an  order  to  sell  the  real  es- 
tate of  their  intestate,  of  the  equity  of  redemption  in  mortgaged 
premises,  in  their  character  as  administrators,  warranted  the  title. 
They  were  held  liable,  personally,  in  an  action  on  their  covenant 
of  warranty*  The  only  difierence  between  this  case  and  the  case 
at  this  bar,  is  that  here  there  is  a  warranty  of  soundness  of  a 
slave,  instead  of  the  title  to  real  estate,  as  there.  This  dif- 
ference makes  no  distinction  in  principle.  The  opinion  of  C%. 
J.  Parker  in  that  case,  was  put  upon  the  principle  before  stated, 
and  upon  authority.  We  could  not  decide  this  case  differently, 
without  overruling  the  Supreme  Court  of  Massachusetts,  when 
at  its  meridian  of  strength,  as  well  as  decisions  which  preceded 
its  judgment,  in  England,  to  say  the  least  of  them,  analagous  in 
principle,  and  decisions  which  have  followed  it  in  this  country. 
See  farther,  3  HowarcPs  Miss.  R.  176.  14  Com.  jR*  245.  7 
Mmroe  R.  1.  3  Parier^s  AUi.  221.  2  Mass.  246.  1  Broum^s 
C&.ii.  101.  ./AnUer,  707.  6  JB.  ^  .>9Ai.  34.  Smith's  Mercatd 
loto,  144-'6-'6-'7,  and  notes.  9  Wheat.  JR.  743.  3  JB.  ^  Jid. 
114.     3  71  A.  761«    Bony  vs.  Rushy  1  D.^  E.  691. 

The  counsel  for  the  plaintiff  in  error,  conceding  the  liability 
of  the  administrator,  when  he  contracts  as  adrnmistraiorf  gen- 
erally,  according  to  the  principles  before  stated,  claims  that  this 
case  does  not  come  within  the  rule.  He  holds,  (what  is  true) 
that  an  administrator,  may  protect  himself  from  personal  liability, 
by  an  express  stipulation  that  he  shall  not  be  so  liable,  and  that 
this  is  such  a  case.  The  conclusion  which  the  counsel  arrives 
at,  is  drawn  from  the  words  of  this  warranty ;  they  areas  follows, 
'^  and  the  said  Furney  C.  Aven,  administrator,  warrants  said  ne- 
gro constitutionally  sound ;  and  he  also  warrants  and  defends 
the  title  to  said  negro,  to  said  Allen  Beckom,  his  heirs,  executors 
and  administrators,  against  the  claims  of  himself,  his  heirs,  and 
all  other  persons  whatsoever,  so  far  as  the  (uffke  q/  admmistrat&r 
authorises  Mm^Jbrever.^'  I  cannot  construe  these  words  into  a 
declaration  that  the  party  is  not  personally  bound.  It  19  true 
that  he  says  that  he  warrants,  so  far  as  the  office  of  administrator 
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authorizes  him,  and  the  inference  unquestionably  is,  that  he  in- 
tends to  be  bound  so  far,  and  no  farther ;  that  is  not  personally 
bound.  But  is  not  precisely  the  same  thing  inferrable  in  cases 
where  the  administrator  warrants,  in  his  representative  chcarader^  or 
as  administrator^  as  in  the  case  in  Sth  Mass, ;  and  yet  those  are 
the  very  cases  to  which  the  rule  has  been  applied.  If  it  applies 
to  them,  with  equal  clearness,  it  applies  to  this.  The  extent  of  the 
undertaking  i<*  the  same.  In  both  cases,  I  admit,  that  it  is  plain- 
ly inferrable,  that  the  party  does  not  intend  to  bind  himself;  yet 
let  it  be  remembered  that  the  doctrine  is,  that  upcn  these  war- 
r^ties,  the  administrator  is  personally  liable,  although  it  be 
clear  that  his  intention  was  not  to  bind  himself.  If  the  admin- 
istrator, in  explicit  terms,  stipulates  that  he  shall  not  be  bound, 
the  other  party  would  be  also  bound  by  the  stipulation  ;  and  the 
warranty,  binding  neither  the  estate  nor  the  administrator,  would 
be  a  mere  nullity.  But  this  is  not  done  in  this  case.  I  cannoti 
distinguish  it  from  cases  where  the  party  contracts,  as  admims^ 
trator.  Contracting  as  administrator,  he  contracts,  so  far  as  the 
office  of  administrator  authorizes  him ;  and  contracting  so  far  as  the 
office  of  administrator  a^dhorizes  him,  he  contracts  as  administraiar.  . 

We  do  not  consider  that  there  is  anything  in  the  idea  of  the  J 
counsel  for  the  defendant  in  error,  that  the  warranty  of  sound- 
ness is  distinct  from  the  warranty  of  title,  thus  making  the  form- 
er, in  terms,  a  personal  covenant.  Whatever  the  restrictive  final 
clause  is  worth,  (and  by  our  Jr\iling,  it  is  worth  nothing  to  the 
plaintiff  in  error)  it  applies  to  both  title  and  soundness. 

[2.]  The  defendant  below  pleaded  a  release,  and  two  wit- 
nesses were  introduced  to  support  this  plea,  who  testified  "  that 
some  misunderstanding  having  arisen  about  the  warranty,  Beck- 
om told  them  that  he  was  satisfied  about  the  negro,  as  he  knew 
him  better  than  Aven,  for  he  had  a  wife  near  his  house."  The 
Court  charged  the  Jury  that  there  was  no  evidence  before  them 
to  support  the  plea,'Vhich  is  excepted  to. 

The  Court  below  was  right.  This  evidence  does  not  prove  a 
release,  nor  does  it,  iii  any  degree,  support  the  plea.  What  the 
witnesses  prove,  to  wit ;  that  the  purchaser  was  satisfied  as  to 
the  soundness  of  the  negro— that  he  knew  him  better  than  Aven, 
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and  that  he  had  the  means  of  knowing  him — he,  the  negro,  hav- 
ing a  wife  at  his  house — ^being  taken  as  true,  does  not,  in  whole 
or  in  part,  prove  a  release.  He  may  have  known  him  at  the  time 
of  the  purchase  better  than  Aven,  and  may  have  then  been  sat- 
isfied with  his  condition,  and  yet,  out  of  abundant  caution, 
taken  the  warranty — so,  for  the  same  reason,  notwithstanding 
these  things,  after  the  purchase,  retained  the  warranty. 
Let  the  judgment  be  affirmed. 


No.  2. — ^James  p.  Giterry  and  Wife  and  others,  plaintiffs  in 
error,  vs.  Hardy  Durham  and  others,  defendants  in  error. 

[1.]  Where  a  bill  in  Equity  is  not  answered,  the  same  may  be  taken  pro 
confesso  at  the  teeond  termt  and  a  decree  had  thereon. 

[2.]  Where  it  decree  in  Equity  was  obtained,  and  is  sought  to  be  impaired 
by  the  complainants,  and  the  defendants  file  a  bill  to  review  and  reverse 
the  decree,  upon  the  ground  that  it  wae  never  served,  and  that  the  entry 
and  return  of  service  by  the  Sheriff  was  fraudulently  directed  and  pro* 
cored  to  be  made  by  the  party  or  their  attorney:  Held,  that  Chancery 
will  entertain  such  a  bill,  and  grant  relief  thereon,  provided  it  be  brought 
within  twenty  years  from  the  time  of  the  first  judgment. 

[3.]  The  failure  to  give  bond  and  security  previous  to  the  granting  of  an 
injunction,  is  no  cause  for  dismissing  a  bill. 

[4.]  Under  the  amendatory  Act  of  1842,  the  Judges  of  the  Superior  Courts 
may  grant  an  injunction  upon  such  terms  as  in  their  discretion  the  case 
may  require.  They  may  dispense  with  security  altogether,  provided  it  be 
not  needed  for  the  protection  of  the  party  against  whom  the  injunction 
is  to  operate. 

In  Equity,  in  Twiggs  Superior  Court.     Decision  by  Judge 
Hansell,  October  Term,  1851. 

James  R.  Lowery  died,  and  Thomas  J.  Ferryman  became  his 
administrator — Hardy  Durham  being  the  surety  upon  his  bond. 

VOL    XI    2 
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In  1841,  James  P.  Guerry,  in  right  of  his  wife,  one  of  the 
children  of  Lowery,  and  as  guardian  for  three  of  the  minor 
children,  and  John  Williams  in  right  of  his  wife,  and  as  guardian 
of  another  minor  child,  filed  their  bill,  in  Twiggs  Superior  Court, 
against  Ferryman,  as  administrator,  for  an  account.  At  the  tri- 
al term,  there  being  no  answer,  the  bill  was  taken,  pro  confesso, 
and  a  verdict  was  rendered  by  the  Jury  for  $2048  54,  for 
each  complainant.  On  this  verdict,  a  judgment  or  decree 
was  entered,  in  favor  of  Guerry  individually,  and  as  guardian  for 
the  three  minors,  for  foui  times  the  said  sum. 
.  Subsequently,  a  suit  was  commenced  on  the  administrator's 
bond,  against  Durham  the  surety,  and  a  judgment  obtained  for 
a  sum  smaller,  by  several  thousand  dollars,  than  the  decree  against 
Ferryman.  To  indemnify  Durham,  (who  paid  off  the  judgment,) 
Ferryman  transferred  to  him,  among  other  things,  a  note  (not 
negotiable)  made  by  James  P.  Guerry  to  Ferryman ;  Durham 
transferred  this  note  to  one  John  Dennard,  who  commenced 
suit  thereon,  in  the  name  of  Ferryman  for  his  lise.  To  this  suit, 
Guerry  pleaded  as  a  set-off,  the  balance  due  on  the  decree  recover- 
ed by  him  against  Ferryman,  and  at  the  same  time  filed  a  bill  in 
Equity,  in  order  to  get  this  equitable  claim  allowed  as  a  set-oflF. 
Fending  this  suit,  in  November,  1849,  Hardy  Durham,  John 
Dennard  and  Thomas  J.  Ferryman,  filed  their  bill  in  Twiggs 
Superior  Court,  in  the  nature  of  a  bill  of  review,  setting  out  the 
foregoing  facts,  and  praying  a  review  and  reversal  of  the  decree 
rendered  upon  the  original  bill  against  Ferryman.  This  bill  al- 
leged farther  that,  "  at  the  time  of  the  filing  of  the  said  bill, 
Ferryman  was  not  a  citizen  or  resident  of  the  State  of  Georgia, 
but  had  long  before  left  said  State,  and  removed  to  the  State  of 
Texas,  and  has  never  been  in  Georgia  since,  and  that  the  com- 
plainants in  the  said  bill,  by  themselves  or  their  attorneys,  with  a 
full  knowledge  of  the  fact,  directed  or  procured  the  Sheriff"  ol 
Twiggs  County  to  return  on  said  bill,  that  he  had  served  the  same, 
by  leaving  a  cc^y  at  the  most  notorious  place  of  abode  of  said 
Ferryman,  in  the  County  of  Twiggs,  when  in  fact,  he  had  no 
such  residence." 
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The  grounds  or  reasons  assigned  for  the  review  were,  1st.  Be- 
cause there  was  no  service  of  the  bill  upon  Ferryman. 

2d.  Because  the  bill  was  taken  pro  confesso^  and  a  decree 
taken  at  the  second  term. 

3d.  Because  the  decree  does  not  follow  the  verdict. 

The  bill  also  prayed  for  an  injunction  to  restrain  Guerry  from 
pleading  the  said  decree,  or  in  any  manner  using  it  against  the 
suit  of  Dennard  against  him.  This  bill  Wfis  sanctioned,  and  in- 
junction granted  by  Judge  Warren^  who,  in  the  order  granting 
it,  stated  that  "  it  was  represented  to  him,  that  the  Judge  of  the 
Southern  Circuit  was  absent  from  the  Circuit." 

To  this  bill  a  demurrer  was  filed,  on  the  grounds,  among 
others : 

1st.  That  there  is  no  allegation  that  the  decree  has  been  sign- 
ed and  enrolled,  or  performed,  or  bond  and  security  given  for 
its  performance. 

2d.  Because  there  is  no  equity  apparent  upon  the  face  of  the 


i  bill. 


3d.  Because  there  was  no  peiiiion^  supported  by  affidavit, 
previous  to  the  sanction  of  the  bill. 

4th.  Because  of  the  laches  and  lapse  of  time  before  com- 
plainants applied  for  the  aid  of  the  Court. 

At  the  same  time,  there  was  a  motion  "  to  dismiss  the  bill  for 
improvident  sanction,"  on  the  grounds,  among  others : 

1st.  Because  the  bill  was  sanctioaed  vrithout  the  payment  of 
costs  of  the  former  suit,  and  without  giving  bond  and  security 
for  the  eventual  condemnation  money  and  future  costs. 

2d.  Because  it  is  no  where  shown  that  the  Judge  of  the  South- 
em  Circuit  was  absent  from  his  Circuit  at  tte  time  the  bill  was 
sanctioned. 

The  Court  below  overruled  both  the  demurrer  and  the  mo- 
tion, and  on  this  decision  error  has  been  assigned. 

ScAKBORouGH  (represented  by  B.  Hill,)  for  plaintiff  in  error. 
Cole  and  S.  T.  Bailey,  for  defendant  in  error. 
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By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

James  R.  Lowery  departed  this  life  intestate,  in  the  County  of 
Twiggs,  and  letters  of  administration  were  granted  upon  his  es- 
tate to  Thomas  J.  Ferryman,  Hardy  Durham  being  his  security. 
In  1841,  the  heirs  at  law,  to  wit :  James  P.  Guerry,  in  right  of 
his  wife,  Mary  Ann  Guerry,  formerly  Mary  Ann  Lowery,  and  as 
the  guardian  of  Frances  R.,  Emeline  and  William  R.  Lowery, 
who  were  then  minors ;  John  Williams,  in  right  of  his  wife, 
Lurany  Williams,  formerly  Lurany  Lowery,  and  as  guardian  of 
Eliza  Lowery,  another  minor,  filed  their  bill  in  Twiggs  Superior 
Court,  against  the  said  Thomas  J.  Ferryman,  as  administrator,  to 
recover  the  several  distributive  shares  of  said  estate,  coming  to 
each.  At  the  second  term  of  the  Court,  in  April,  1842,  a  ver- 
dict was  rendered  for  each  of  the  complainants,  for  the  sum  of 
$2048  64,  with  costs  of  suit,  and  a  decree  was  entered  thereon, 
in  favor  of  James  F.  Guerry,  in  right  of  his  wife  and  as  guardian 
for  the  three  minors  whom  he  represented,  for  the  aggregate  sum 
of  $8,164  66,  besides  costs,  to  be  levied  of  the  individual  pro- 
perty of  Thomas  J.  Ferryman.  It  seems  that  Williams,  both  in 
right  of  his  wife  and  as  guardian  of  his  ward,  withdrew  from  the 
suit. 

A  return  of  "  no  property  "  having  been  made  on  the  fi.  fa. 
at  April  Term,  1843,  James  F.  Guerry,  in  right  of  his  wife,  and 
as  guardian  of  Frances  R.  aad  William  R.  Lowery,  and  Bennett 
S.  Battle  in  right  of  his  wife,  who  in  the  meantime,  had  inter- 
married with  Emeline  Lowery,  commenced  an  action  at  law 
against  Hardy  Durham,  as  the  surety  of  Ferryman  on  the  ad- 
ministration bond,  to  recover  the  amount  of  the  decree  obtained 
against  Ferryman.  On  the  trial  in  April,  1844,  a  judgment 
was  rendered  for  the  plaintiffs,  for  $3,380  and  costs,  the  defend- 
ant having  proved  the  payment  of  large  sums  of  money  by 
Ferryman  to  the  distributees,  and  which  had  not  been  allowed 
in  tbe  former  case.     This  judgment  Durham  has  discharged. 

Ferryman  transferred  to  Durham  certain  promissory  notes,  for 
his  indemnity  as  his  security,  and  amongst  the  rest,  one  on 
James  F.  Guerry,  for  $950.     This  note  was  assigned  by  Dur- 
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ham  to  John  Dennard.  The  note  not  being  negotiable,  an  ac- 
tion was  brought  upon  it  in  Sumter  County,  in  the  name  of  Fer- 
ryman, the  payee,  for  the  use  of  Dennard,  the  holder.  To  this 
action  Gkierry  pleaded  as  a  set-off,  the  decree  in  his  favor  against 
Ferryman,  and  filed  his  bill,  praying  to  be  allowed  this  equitable 
defence. 

Hardy  Durham,  John  Dennard  and  Thomas  J.  Ferryman,  now 
e:xhibit  their  bill  for  the  purpose  of  vacating  the  original  decree 
against  Ferryman,  on  the  following  grounds,  namely :  1st.  Be- 
cause there  was  no  service  of  the  bill  on  Ferryman. 

2d.  Because  a  decree  was  rendered  on  the  bill  at  the  second 
term,  without  answer  and  without  notice  to  the  defendant,  with- 
out any  appearance  on  his  part,  without  calling  on  him  to  an- 
swer, and  witliout  any  order  taking  the  bill  as  confessed. 

3d.  Because  the  decree  does  not  follow  the  verdict,  neither  is 
it  authorized  by  it. 

4th.  Because  said  decree  demanded  satisfaction  out  of  the 
individual  property  of  Ferryman,  and  not  the  assets  of  the  es- 
tate of  Lowery  in  his  hands. 

5th.  Because  Ferryman,  before  leaving  the  State,  had  settled 
with  the  legatees,  and  paid  them  all  or  nearly  all  that  he  owed  them, 
which  was  known  to  the  complainants,  but  which  he  failed  to 
prove,  because  the  suit  proceeded  against  him  ex  parUy  and 
while  he  was  in  a  foreign  country. 

6th.  Because,  whatever  was  due  to  the  heirs  of  Lowery,  had 
been  adjudicated  in  the  action  at  law  upon  the  bond  against 
Durham,  the  security,  and  the  recovery  had  been  fully  satisfied. 

7th.  Because,  in  the  returns  of  Ferryman,  there  was  a  credit  of 
upwards  of  $11,000,  to  which  he  was  entitled,  but  which  was 
overlooked  or  disregarded  by  the  Jury  who  tried  the  cause. 

The  biU  prayed  that  James  F.  Guerry  might  be  enjoined  from 
pleading  said  decree  in  his  favor,  or  in  any  other  way  using  the 
same,  to  defeat  the  action  against  him  in  Sumter  County,  upon  his 
note. 

At  October  Term,  1850,  of  Twiggs  Superior  Court,  a  motion 
was  made  by  the  defendants,  through  their  solicitor,  to  dismiss  said 
bill  ^^Jor  improvident  sanction ; "  and  at  the  same  time  a  demur- 
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rer  was  filed,  embracing  pretty  much  the  same  specifications 
which  are  contained  in  the  motion.  To  avoid  repetition,  I  will 
extract  all  the  grounds  which  are  set  forth  in  both  and  consolidate 
them.  They  are,  1st.  For  want  of  equity.  2d.  For  multifari- 
ousness. 3d.  Because  there  is  no  allegation  in  the  bill  that  the 
original  decree  which  is  sought  to  be  reversed,  was  signed  and  en- 
rolled, performed,  a  bond  and  security  given  for  its  performance ; 
nor  is   there  any  account  of  the   inability  of  the  party  to   do 

so. 

4th.  Because  the  bill  operates  as  an  injunction,  when  there  is 

no  evidence  that  the  costs  have  been  paid,  or  security  given  in 

terms  of  the  law. 

6th.  Because  there  was  no  petition  for  leave  to  file  the  bill. 

6th.  Because  the  bill  was  sanctioned  by  the  Judge  of  the 
South-western  Circuit,  when  it  does  not  appear  that  the  Judge 
of  the  Southern  Circuit  in  which  it  is  pending,  was  absent  from 
his  Ci'cuit  at  the  time  it  was  granted. 

7th.  Because  complainants'  remedy  is  lost  by  lapse  of  time. 

8th.  Because  the  ground  upon  which  the  complainants  seek 
relief,  so  far  as  the  new  mutter  is  concerned,  existed  long  be- 
fore the  first  finding. 

9th.  Because  the  bill  is  not  restricted  to  the  original  subject 
matter  of  litigation,  but  seeks  to  introduce  new  matter,  which  is 
extrinsic  and  wholly  irrelevant  to  the  former  issue. 

10th.  Because  the  bill  is  brought  in  part  by  Durham  only, 
and  the  name  of  Ferryman  is  only  used  collaterally. 

I  propose  to  examine,  in  the  first  place,  whether  or  not  there 
is  any  foundation  for  this  bill.  Are  there  any  errors  apparent 
upon  the  face  of  the  proceedings,  which  would  entitle  the  com- 
plainants to  the  relief  which  they  seek  ?  They  complain  of  the 
amount  of  the  decree,  and  insist  that  it  does  not  follow  the 
verdict.  We  do  not  so  understand  it.  The  verdict  was  for 
$2048  64,  for  each  of  the  complainants.  Two  of  them,  that  is, 
Williams  in  right  of  his  wife,  and  as  guardian  for  one  of  the 
minors,  discontinued  their  suit,  and  the  decree  was  entered  up 
$8,194  56,  in  favor  of  the  other  four.  It  is,  therefore,  in  strict 
conformity  with  the  finding  of  the  Jury. 
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[1.]  Nor  would  there  have  been  any  irregularity  in  taking  the 
bill  as  confessed,  and  proceeding  to  trial  at  the  second  term,  pro- 
vided it  had  been  served,  and  the  defendants  had  failed  to  an- 
swer. 

That  the  order  to  make  the  money  out  of  the  individual  pro- 
perty of  Ferryman,  was  manifestly  wrong,  we  entertain  no  doubt. 
In  Janes  vs.  Robinson,  {Dud.  Rep.  1,)  the  Judges  in  convention 
say  that,  "  this  practice  has  not  the  sanction  of  a  single  decis- 
ion." But  we  are  not  prepared  to  hold  that,  upon  this  ground 
alone,  a  bill  of  review  should  have  been  sanctioned. 

[2.]  But  the  broad  foundation  for  this  proceeding  is  found  in 
the  fact  that,  the  original  bill  under  which  the  decree  was  render- 
ed, which  it  is  attempted  to  set  aside,  was  never  served.  Upon 
this  point  the  bill  charges  that,  "  at  the  time  of  the  filing  of  the 
original  bill  against  Ferryman,  the  defendant  was  not  a  citizen  or 
resident  of  the  State  of  Georgia,  but  had  long  before  left  the 
same,  and  removed  to  the  State  of  Texas,  and  has  never  return- 
ed since ;  or  that  the  complainants,  either  by  themselves  or  their 
attorneys,  vnih  a  full  knowledge  of  these  facts,  fraudulently  di- 
rected and  procured  the  Sheriff  of  Twiggs  County  to  return  on 
the  bill,  that  he  had  served  the  same,  by  leaving  a  copy  at  the 
notorious  place  of  abode  of  the  d^endant  in  the  County  of 
Twiggs,  when  in  fact,  he  (Ferryman)  had  no  such  residence." 
If  this  statement  be  true,  and  it  is  admitted  to  be  so,  both  by 
the  demurrer  and  the  motion  to  dismiss,  then  the  whole  pro- 
ceedmg  is  a  nullity,  and  the  parties  take  nothing  under  it. 

Is  there  anything  in  the  manner  in  which  this  bill  comes  into 
Court,  why  it  should  not  be  sustained  ? 

It  is  said  to  have  been  "  improvidenUy  smctianedy  Judge 
Warren  certifies  that  it  was  "  represented  "  to  him,  that  Judge 
Scarborough  was  absent  from  his  Circuit,  within  whieh  the  bill  is 
returnable.  How  represented,  does  not  appear.  We  are  bound 
to  presume  that  it  was  upon  the  oath  of  the  complainants,  or 
upon  other  sufficient  testimony. 

[3.]  Again,  it  is  objected  that  no  costs  were  paid,  or  securi- 
ty given.  And  it  is  admitted  that  the  record  furnishes  no  proof 
of  these   facts.     But   we  apprehend  that  this  omission  is   no 
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good  reason  for  dismissing  the  hill.  By  the  Act  of  1811,  {J\rew 
Dig,  624,)  no  injunction  could  be  granted  until  the  party  apply- 
ing for  the  same  had  previously  given  to  the  party  against  whom 
the  injunction  was  to  operate,  a  bond  with  good  and  ample  se- 
curity, for  the  eventual  condemnation  money,  together  with  all 
future  costs. 

[4.]  But  by  the  amendatory  Act  of  1842,  {lb.  528,)  the 
Judges  of  the  Superior  Courts  of  this  State  are  authorized  to 
grant  injunctions,  upon  such  security  and  under  such  terms,  as 
in  their  discretion,  the  case  may  require. 

Now,  it  does  not  appear  that  any  security  was  necessary  in  the 
present  instance.  The  complainants  do  not  seek  to  restrain  the 
collection  of  the  original  decree.  All  that  is  asked  is,  that 
Guerry  may  not  be  permitted  to  use  it  by  way  of  defence  to  the 
suit  which  has  been  brought  against  him  on  his  note,  in  Sum- 
ter County.  All  that  the  defendants  could  require,  under  any 
aspect  of  the  circumstances,  would  be,  to  dismiss  the  injunction, 
imless  security  was  ^ven.  We  think  this  matter  may  be  safely 
confided  to  the  discretion  of  the  Circuit  Judge. 

Finally,  do  the  complainants  come  too  late  to  be  entitled  to 
relief? 

It  is  conceded  that  in  Ei^land,  a  bill  of  review  for  errors  ap- 
parent upon  the  face  of  the  record,  will  not  lie  after  the  time 
when  a  writ  of  error  could  be  brought,  and  that  Courts  of  Equity 
govern  themselves  in  this  particular,  by  the  analogy  of  the  Com- 
mon Law,  in  regard  to  writs  of  error.  Smith  vs,  Clay^  AmbL  R. 
645  S.  a  3  Bro.Ch.  R.  by  Belt,  639, no/g.  MUf.  Eq.  PL  by 
Jeremy,  88.  Cooper's  Eq.  PL  91 ,  93.  WyaWs  Pr.  Reg.  97,  98. 
Lytton  vs.  Lytton,  4  Bro.  Ch.  R.  441.  Kelly  vs.  Lennon,  1  Jones 
and  Latouche  R.  305.  And  that  there,  where  writs  of  error  must 
be  brought  within  twenty  years  after  a  judgment,  unless  in  certain 
cases  of  disabilities,  the  like  limitation  is  adopted  in  Courts  of 
Equity  as  to  bills  of  review,  for  errors  apparent  on  the  face  of 
decrees.  And  that  for  the  same  reason,  in  the  Courts  of  the 
United  States,  bills  of  review  for  errors  apparent  upon  the  face 
of  decrees,  are  limited  to  five  years,  that  being  the  limitation  of 
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writs  of  error  upon  judgment  at  Law.  Thomas  vs.  Harmts  Hen- 
iSylO  Wheat.  R.  146. 

But  in  this  State,  until  1845,  we  had  no  writ  of  error,  unless  a 
writ  of  error  coram  nobis ;  if  indeed,  any  such  remedy  was 
practicable  under  our  Judiciary.  But  bills  of  review  have  always 
been  entertained  by  our  Courts.  From  the  first  organization  of 
the  State  government,  they  have  been  considered  in  the  nature 
of  an  application  for  a  new  trial  in  Equity.  And  as  to  the  time 
within  which  they  must  be  brought,  as  no  analogy  can  be  invo- 
ked from  writs  of  error  in  this  State,  we  see  no  alternative  but 
to  apply  the  Common  Law  rule  of  twenty  years,  after  the  judg- 
ment which  is  sought  to  be  revievred.  I  earnestly  hope  that 
the  present  Legislature  may  not  adjourn,  without  providing  the 
necessary  remedy  for  this  defect  in  our  laws.  Two  or  three 
years  is  quite  long  enough,  provided  the  Statute  contained  the 
usual  exception  in  favor  of  persons  laboring  under  legal  disa- 
bilities ;  such  as  minors,  married  women,  insane  persons,  and 
those  who  are  imprisoned  on  any  criminal  charge,  or  in  execu- 
tion for  any  criminal  oifence,  &c. 

The  other  points  in  this  case,  relate  to  matters  of  form  rather 
than  of  substance,  and  are  not,  in  our  judgment,  deserving  of  a 
more  particular  consideration,  than  the  incidental  notice  which 
has  been  taken  of  them  in  the  course  of  this  discussion. 


No.  3. — ^Bennett  S.  Battle  and   others,  plaintiffs  in  error,  vs. 
Hardy  Dubham  and  another,  defendants  in  error. 

[1.]  Where  a  bill  was  filed  by  the  eettui  que  truaU,  againat  a  trustee,  for  the 
execution  of  an  express  trust :  Hdd,  that  to  make  the  Statute  of  Limitations 
available  on  demurrer,  as  a  bar,  it  must  afl^matively  appear  on  the  face 
of  the  complainant's  bill,  that  the  period  of  time  prescribed  by  the  Statute 
had  elapsed,  from  the  time  of  the  alleged  conversion  of  the  assets  by  the 
defendant,  before  the  filing  of  the  bill,  to  compel  the  execution  of  the  trust. 
VOL  XI  3 
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In  Equity,  in  Twiggs  Superior  Court.  Decision  on  demurrer, 
by  Judge  Hansell.     October  Term,  1851. 

In  1836,  James  R.  Lowery  died,  and  Thomas  J.  Ferryman 
became  his  administrator,  giving  Hardy  Durham  as  the  surety 
on  his  bond.  In  1841,  James  G.  Guerry,  as  the  guardian  of 
three  of  the  minor  children  of  Lowery,  filed  a  bill  for  account 
and  distribution  against  Ferryman,  and  a  decree  was  rendered 
thereon,  at  April  Term,  1842,  for  each  complainant,  for  $2048  64. 

In  July,  1850,  Bennett  Battle,  who  married  one  of  the  minor 
children,   and  the  other  two   children,   filed  their  bill   against 
Durham  and  Guerry,  charging  the  foregoing  facts ;  and  farther, 
that  Ferryman  removed  from  Georgia  to  Texas,  taking  with  him 
all  of  his  visible  property;  that  about  the  time  of  his  removal,  he 
left  a  trunk  (containing  a  large  amount  of  assetSy  to  wit  :^bills, 
bonds,  promissory  notes  and  other  choses  in  action,   titles  to 
lands,  &c.  of  great  value,  viz  :  of  the  value  of  eight  thousand 
dollars,  a  portion  or  all  of  which,  were  the  assets  of  Lowery's 
estate,)  with  one  William  R.   Willis,  with   directions  that  the 
trunk  and  its   contents  should  be  placed  in  the  possession   of 
Hardy  Durham,  for  the  purpose  of  paying  off  the  amount  due 
to  the  complainants ;  that  Willis  delivered  the  trunk  and  con- 
tents, with  the  directions  to  said  Durham,  who  received  the  same 
with  notice  of  the  purposes  of  the  said  Ferryman,  as  aforesaid ; 
that  Durham  refused  to  carry  out  these  directions,  but  convert- 
ed and  appropriated  the  same  to  his   own   use ;  that  complain- 
ants are  ignorant  of  the  precise   character  of  the   assets ;  and 
that  the  facts  in  relation  to  the  receipt  of  the  assets  by  Durham, 
have  but  recently  come  to  their  knowledge,  since  1st  January, 
1850.     The  prayer  was  for  an  account. 

To  this  bill.  Hardy  Durham  demurred,  on  various  grounds, 
and  upon  hearing  argument,  the  Court  below  sustained  the  de- 
murrer, on  the  ground  that  the  claim  of  complainants  was 
barred  by  the  lapse  of  time  and  the  Statute  of  Limitations. 

This  decision  is  assigned  as  error. 
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B.  Hill,  for  plaintiff  in  error* 

S.  T.  Bailey,  for  defendant. 

By  the  Court — ^Wabner,  J.  delivering  the  opinion. 

[].]  The  complainants  allege  in  their  bill,  that  the  defendant 
received  the  assets  contained  in  the  trunk,  for  the  purpose  of 
paying  the  debt  due  by  Ferryman  to  them,  the  same  being  of  the 
value  of  eight  thousand  dollars,  and  that  the  defendant,  at  the 
time  he  received  the  same,  had  noiict  of  the  purpose,  for  which 
the  same  were  directed  to  be  placed  in  his  hands  by  Ferryman. 
The  complainants  also  allege,  that  the  defendant  has  not  paid 
their  demand  against  Ferryman  out  of  the  said  assets,  but  has 
converted  the  same  to  his  own  use,  &c.  It  is  not  stated  by  the 
complainants  at  what  time  the  defendant  refused  to  pay  them, 
or  at  what  time  he  converted  the  assets  to  his  own  use. 

The  defendant  demurred  to  the  bill,  on  the  ground  that  the 
complainants'  demand  was  barred  by  the  Statute  of  Limitations. 

The  defendant  held  the  assets  placed  in  his  hands,  by  the  di- 
rection of  Ferryman,  as  a  trustee  for  the  payment  of  the  com- 
plainants' demand,  which  a  Court  of  Equity  will  compel  him  to 
execute.  The  defendant  received  the  assets,  to  be  paid  to  the 
complainants^  and  according  to  the  ruling  of  this  Court,  in  Kea- 
ton  vs.  Greenwoody  {8th  Georgia  Rep.  102)  it  constituted  an  ex- 
press, or  direct  trust.  The  argument  for  the  defendant  in  error 
is,  that  the  complainants  allege,  that  the  defendant  converted  the 
assets  to  his  own  use,  and  refused  to  pay  their  demand  against 
Ferryman,  and  therefore,  the  Statute  of  Limitations  commenced 
to  run  from  the  time  of  such  conversion,  in  favor  of  the  defend- 
ant However  that  may  be,  it  is  a  sufficient  answer  to  say,  that 
it  does  not  affirmatively  appear  on  the  face  of  the  complainants' 
bill,  that  four  years,  or  any  oihet  definite  period  of  time,  had 
elapsed,  from  the  conversion  of  the  assets,  to  the  time  of  filing 
their  bill  in  Court,  for  the  execution  of  the  trust. 

In  order  for  the  Statute  of  Limitations  to  constitute  a  good 
defence  on  demurrer,  it  should   have   appeared   on  the  face  of 
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the  bill,  that  the  period  of  time  prescribed  by  the  Statute  had 
elapsed,  from  the  time  of  the  conversion  of  the  assets  by  the  de- 
fendant, before  the  filing  of  the  bill  in  Court ;  that  fad  not  ap- 
pearing on  the  face  of  this  bill,,  it  is  not  necessary  to  consider 
the  effect  of  the  allegation,  that  the  receipt  of  the  assets  by  the 
defendant,  was  not  known  to  the  complainants,  until  January, 
1860. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  4. — ^Benjamin  B.  Smith,  plaintiff  in  error,  vs.  Samuel  Tay- 
lor and  Wife,  defendants  in  error.  Louisa  Lynch,  vs. 
The  Same. 

[I.]  When  the  husband  and  wife  arc  sued  in  the  same  action,  for  a  tort  of 
the  wife,  committed  during  the  coverture:  ^(?/d^  that  itisnecssary  that 
the  wife  be  served  with  process ;  but  if  vhe  appears  and  pleads  to  the 
merits,  she  waives  her  right  to  except  to  the  want  of  service,  and  will  be 
bound  by  a  judgment  rendered  in  the  case  against  her. 

Case  for  words,  in  T\niggs  Superior  Court.  Decision  by 
Judge  Hansell,  October  Term,  1851.  Consolidated  by  con- 
sent. 

The  plaintiffs  in  error  brought  actions  against  Samuel  Tay- 
lor and  wife,  for  slanderous  words.  The  cases  came  on  to  be 
tried,  at  October  Term,  1861,  and  were  submitted  to  a  Jury,  when 
counsel  for  defendants  moved  to  arrest  the  causes  and  dismiss 
them,  on  the  ground  that  Mrs.  Sarah  Taylor — one  of  the  de- 
fendants— had  not  been  served  with  a  copy  of  the  petition  and 
process,  and  no  return  had  been  made  as  to  her.  Coun- 
sel for  plaintiffs  objected,  and  showed  that  Samuel  Taylor,  the 
husband,  had  been  persQnally  served  ;  that  both  defendants  had 
appeared  by  counsel,  at  the  appearance   term,  and  pleaded  the 
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general  issue ;  that  by  counsel,  they  had  acknowledged  service 
on  interrogatories,  and  had  themselves  sued  out  interrogatories 
and  commissions  thereon ;  and  had  from  the  commencement 
of  the  cases,  proceeded  to  prepare  them  for  trial,  without  having 
made  any  objection  as  to  the  service. 

The  Court  sustained  the  motion  and  dismissed  the  cases,  and 
this  decision  is  assigned  as  error. 

IvERsoN  L.  Habris  Submitted  the  following  points  and  authori- 
ties for  plaintiff: 

That  service  of  the  declaration  and  process  on  the  wife,  in 
personal  actions  in  which  she  has  be«B  made  a  party,  is  unne- 
cessary— service  of  the  husband  alone  being  sufficient.  See 
SlaMe  of  12th  Geo.  L  ch.  29,  which  requires  personal  service, 
and  the  decisions  under  it.  3  Vol.  Chitty  Ptadice^  262.  Citing 
Buncombe  vs.  Love  and  Wife,  Barnes  406.  Tidd*s  Supplemerdy 
ed.  of  1833,  p.  74.  1  Selhn,  p.  91.  3  TYdd,  3  Jlmer.  ed. 
§169. 

The  decisions  under  the  Statute  of  George  are  obligatory  on 
this  Court — ^they  form  a  part  of  the  Common  Law  brought  to 
this  State  by  Oglethorpe  and  his  Colony,  and  have  not  been  al- 
tered by  the  Legislature. 

If  the  service  on  the  husband  alone,  in  this  cause,  w^as  de- 
fective, it  is  too  late  to  object,  after  having  pleaded  to  the  action, 
and  when  the  cause  is  ready  for  trial.  Steel  vs.  Plower^  22  Eng. 
C.  L.  R.  780. 

C.  6.  Cole  submitted  for  the  defendant : 

1.  There  can  be  no  judgment  without  service  on  the  defend- 
ants;  that  under  our  Judiciary  Act  of  1799,  both  defendants 
should  have  been  served.     Princess  Digest^  420.     5  Geo.  R.  201. 

2.  When  suit  is  brought  against  husband  and  wife,  for  a  tort 
committed  by  her,  the  death  of  the  husband  does  not  abate  the 
suit.     13  Alabama  R.  127. 

3.  Judgment  against  husband  and  wife,  may  be  enforced  against 
the  wife.     McQueen  on  Husband  and  Wife^  39, 90.     TiMs  Prac- 
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ticcy  9th  edition^  1026.  8  Bam.  fy  Cress.  R.  1.  2  Meson  ^ 
Wei.  R.  847.  8  Carr.  §•  Payne  R.  316.  17  Eng.  Common 
Law  K  21. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  Upon  principle,  thetvife  ought  to  be  served.  For  torts 
committed  by  the  wife,  not  in  the  presence  of  her  husband,  and 
not  by  his  coercion,  they  are  jointly  liable,  and  must  be  joined 
in  the  action.  If  there  is  a  recovery,  the  judgment  passes 
against  both.  If  the  wife  has  a  separate  estate,  it  may  be  taken 
in  execution,  and  she  may  be,  together  with  her  husband,  ar- 
rested on  final  process.  If  the  husband  dies  pending  the  suit,  it 
does  not  abate,  but  survives  against  her.  These  things  being  so, 
she  has  a  personal  interest  in  the  suit,  and  ought  to  have  her  day 
in  Court — to  have  that  she  ought  to  be  warned  to  appear  and 
answer.  The  law  loathes  a  judgment  without  a  hearing.  Her 
interest  may  become  antagonistic  to  that  of  her  husband.  He 
may  collude  with  the  plaintiff;  he  may  have  coerced  her  to 
commit  the  tort.  If  the  husband  dies  pending  the  suit,  the  wife 
not  being  served,  how  can  the  suit  proceed  ?  The  plaintiff 
must  see  to  it,  that  she  is  served,  at  his  peril.  To  -protect  the 
rights  of  the  plaintiff,  the  Courts  should  require  the  service.  If 
she  is  not  served,  and  the  husband  dies,  and  the  plaintiff  pro- 
ceeds to  judgment  against  her,  I  cannot  see  but  that  the  judg- 
ment would  be  a  nullity.  Our  Statute  of  1847,  protects  widows 
and  /ernes  sole^  from  arrest  and  imprisonment,  on  account  of  a 
debt  or  demand,  arising  upon  any  contract  made,  or  entered 
into,  by  them.  It  seems  not  to  embrace  a  judgment  founded 
on  a  tort,  and  if  it  did,  it  does  not  relate  to  women  under  co- 
verture. As  to  the  liability  of  a  woman  covert,  to  respond  to 
damages  for  a  tort,  by  arrest,  that  act  leaves  her  as  it  found  her 
at  Common  Law.  For  these  principles  see  2  Kentj  149.  Reeves 
Dom.  ReUUionSy  72.  Clancey  on  Husband  and  Wifey  89,  90.  1 
Wils.  R.  149.  Ttdd's  Prac.  1025,  1026.  6  Moore  R.  128. 
5  Barn.  and. m.  759.   2  5/ra.  1167, 1237.    3  W^.  124.    TVAT* 


SAVANNAH,  JANUARY  TERM,  1852.  23 


Smith  ond  another  v9.  Taylor  and  VTife. 


Prac.  193,  '4,     2  Meson  Sf  Wels.  847.     13   Ak.  R.    127.     8 
Bam.  fy  Ores.  1.     8  Or.  §■  Payney  316.     Cobb's  Mw  Dig.  392. 

These  principles  warrant  the  conclusion  that  the  wife  ought 
to  be  served  with  process.  Authority  to  the  contrary-  was  relied 
upon  by  Mr.  Harris.  The  case  he  referred  to  in  Barnes'  Reports 
was  not  read  to  the  Court,  nor  have  I  been  able  to  procure  it. 
The  didum  from  Tidd,  which  he  relied  upon,  states  the  rule 
dispensing  with  service  doubtingly ;  it  is  sustained  in  THddj  by 
reference  to  the  case  in,  Barnes,  and  to  Pr.  Reg.  351,'5,'6,  the 
latter  of  which  references  is  not  accessible,  and  neither  of  them 
very  reliable.  The  dictum  in  Tidd  is  also  found  in  Chitty's 
General  Practice,  sustained  by  the  case  in  Barnes  alone.  Only 
one  case  was  read  from  the  American  books,  by  the  plaintiff 
in  error,  and  that  is  to  be  found  in  1  Baily  &  C.  jR.  521.  That 
case  is  not  entitled  to  much  consideration,  as  it  barely  states  the 
judgment  of  the  Court,  without  reasoning  and  without  authority, 
except  the  elementary  dictum  in  Tidd.  Upon  such  authority 
we  cannot  hold  that  it  is  setded  in  the  books,  that  it  is  not 
necessary  to  serve  the  wife  ;  and  if  it  were,  we  should  be  con- 
strained to  say  that  it  is  badly  settled  ,upon  principle. 

Aside,  however,  from  all  authority,  English  or  American,  we 
think  that  this  question  is  setded  by  our  own  Statute.  By  the 
Judiciary  Ad  0/^1799,  all  civil  suits,  cognizable  in  the  Courts 
of  Justice,  shall  be  by  petition,  &c.  to  which  petition,  it  is  made 
the  duty  of  the  clerk  to  annex  a  process,  which  is  directed  to 
the  Sheriff,  requiring  the  defendant  or  defendants  to  be  and  ap- 
pear at  the  Court  to  which  the  same  is  returnable ;  and  which 
process  the  Act  declares  shall  be  served  on  the  defendant  or  defend- 
ants at  leasty  ^c.  8fc.  {Prince  420.)  If  the  wife  is  a  defendant  to 
the  suit,  by  this  Act,  she  must  be  served  with  process ;  and  that 
she  is  a  party  defendant,  even  with  rights  of  defence,  distinct 
from  those  of  her  husband,  there  is  no  doubt  whatever. 

The  other  question  is,  was  not  the  want  of  service  waived 
by  the  wife's  appearing  and  answering  to  the  merits  ?  We 
think  it  was.  Without  service,  the  Court  had  no  jurisdiction 
over  Mrs.  Taylor ;  but  when  she  came  in,  not  pleading  to  the 
jurisdiction,  but  to  the  merits,  she  is  to  be  held  as  submitting  to 
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the  jurisdiction,  and  would  be  bound  by  a  judgment  rendered 
against  in  her  in  the  case.  Dearvig  et  al,  vs.  The  Bank  of  Charles- 
tony  5  Geo.  R.  319.  Picquetvs.  Swan^  6  Mason  R.  35.  1  Dertioy  91. 
The  bill  of  exceptions  states  that  £o(A  the  defendants  appeared  by 
counsel,  at  the  appearance  term,  and  pleaded  the  general  issue  ; 
by  counsel,  acknowledged  service  of  interrogatories  and  sued 
out  interrogatories  and  a  commission  thereon,  and  had  from  the 
commencement  proceeded  to  prepare  the  case  for  trial,  without 
having  made  any  objection  to  the  service.  It  is  claimed 
that  want  of  service  cannot  be  waived  in  this  case,  because  the 
Act  of  1799  declares  "that  all  process  issued  and  returned  in 
any  other  manner  than  that  hereinbefore  directed,  shall  be,  and 
the  same  is  hereby  declared,  to  be  null  and  void."  The  process 
in  this  case,  duly  issued  according  to  the  Act,  and  that  we  hold  to 
be  necessary,  even  in  cases  like  this,  where  appearance  waives 
the  want  of  service.  This  is  necessary  that  the  record  may  be 
complete.  The  law  declares  that  process  usued  in  any  manner 
difierenjt  from  that  pointed  out,  shall  be  void.  In  this  case  it 
it  did  not  issue  in  any  manner  different  from,  but  did  issue  ac- 
cording to  the  provisions  of  the  Act.  The  Act  also  requires 
that  it  shall  be  returned  in  a  certain  way,  and  if  issued  and  re- 
iurTied  differently,  it,  that  is,  the  process,  shall  be  void.  In  this 
case  there  was  no  return  of  the  process  against  the  wife  at  aU'; 
therefore,  there  could  be  no  return  of  it,  in  a  manner  different 
from  that  pointed  out.  There  being  no  return  of  service,  the 
wife  came  in  and  submitted  to  the  jurisdiction,  waiving  her  right 
to  insist  upon  her  want  of  senice.  I  do  not  see  that  there  is 
any  thing  in  the  Act  of  1799  which  forbids  that. 
Upon  this  last  ground  we  remand  the  cause. 
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No.  5.-^Thomas  S.  Chappell,  administrator,  &c.  plaintiff  in 
error,  vs.  L.  CAusEy,  administrator,  &c.  and  Jesse  Stalt.ings 
and  wife,  defendants  in  error. 

[1.]  If  a  distributive  share  of  an  intestate's  personal  estate,  accrue  to  a  mar- 
ried woman  during  coverture,  and  the  hushaud  die  before  distribution  is 
made,  and  'without  any  act  on  his  part  reducing  it  to  possesion,  it  sur- 
vives to  the  wife. 

[2.]  H.  died,  leaving  a  widow  and  ten  children,  and  a  paper  purporting  to 
be  hij  last  will  and  testament.  He  bequeathed  the  whole  of  his  estate  to 
nine  children.  Upon  the  division,  the  husband  of  one  of  the  daughters  re- 
ceived two  negroes,  and  after  the  death  of  the  husband,  the  probate  of  the 
will  'A  as  revoked,  und  an  intestacy  declared,  on  account  of  the  insanity 
of  the  testator,  and  the  two  negroes  were  returned  to  the  admiuistrator : 
Held,  that  the  possession  of  the  negroes  by  the  husband,  was  not  such,  un- 
der the  law,  as  caused  his  marital  rights  to  attach,  but  that  the  same  be- 
longed to  the  wife,  by  virtue  of  her  survivorship. 

In  Equity,  in  Twiggs  Superior  Court.     Tried  before  Judgt 
Hansell,  October  Term,  1851. 

This  was  a  bill  filed  by  Littleberry  L.  Causey,  as  the  admin- 
istrator  of  James  Hale,  in  the  nature  of  a  bill  of  interpleader, 
against '  Thomas  S.  Chappell,  administrator  of  William  W. 
Hodges,  deceased,  and  Jesse  Stallings  and  Mary  Ann,  his 
wife.  The  following  facts  appeared  on  the  trial :  William  W. 
Hodges  and  Mary  Ann  Hale — the  daughter  of  James  Hale--" 
were  married  in  the  year  1839,  during  the  lifetime  of  the  said 
Hale.  James  Hale  died  25th  Oct  1847,  leaving  a  paper  pur- 
porting to  be  his  last  will  and  testament,  which  was  admitted 
to  probate  by  the  Court  ot  Ordinary  of  Crawford  County,  at  Nov. 
Term,  1847.  James  C.  Hale,  the  executor,  qualified,  and  at 
January  Term,  1848,  of  said  Court  of  Ordinary,  an  order  was 
passed,  at  the  instance  of  the  executor,  appointing  commission- 
ers to  distribute  the  estate  among  the  several  legatees ;  the 
distribution  was  made,  and  two  negroes,  Jane  and  Hannah, 
worth  about  $800,  were  turned  over  to  Wm.  W.  Hodges,  who 
kept  potsesaioii  ci  them  during  his  life,  and  at  his  death,  in 
rms  xf  4 
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March,  1848,  the  negroes  came  into  the  possession  of  Thomas 
S.  Chappell,  his  administrator,  and  were  by  him  inventoried  and 
appraised  as  the  property  of  W.  W.  Hodijes.  The  answer  of 
Chappell  stated,  that  this  was  done  with  the  knowledge,  appro- 
bation and  consent  of  Mary  Ann,  the  widow,  who  afterwards 
intermarried  with  Jesse  Stallings.  Afterwards,  at  May  Term, 
1848,  of  the  said  Court  of  Ordinary,  the  probate  of  the  will  ot 
James  Hale,  was  revoked  and  set  aside,  on  the  ground  that  the 
testator  was  not  of  sound  and  disposing  mind ;  and  letters  of  admin- 
istration were  granted  to  Causey  some  short  time  thereafter. 
Chappell,  as  the  administrator  of  Hodges,  under  the  advice  of 
the  Court  of  Ordinary,  turned  over  to  Causey,  as  the  adminis- 
trator of  Hale,  the  two  negroes,  Jane  and  Hannah,  who  were 
sold  by  Causey — ^he  still  holding  the  purchase  money. 

The  object  of  the  bill  filed  by  Causey,  was  to  ascertain  to 
whom  the  distributive  share  of  Mary  Ann  Hale — then  Hodges, 
now  Stallings — should  be  paid ;  Chappell,  as  the  administra- 
tor of  Hodges,  claiming  that  the  marital  rights  attached  to  Jane 
and  Hannah ;  and  that  as  administrator,  he  was  entitled  to  an 
amount  equal  to  their  value ;  Stallings  and  wife,  claiming  under 
the  right  of  survivorship  of  the  wife. 

The  Court  below  charged  the  Jury,  that,  "  in  his  opinion, 
from  the  facts  admitted,  the  defendants,  Stallings  and  wife,  were 
entitled  to  the  funds  put  in  litigation  by  the  bill ;  and  that  Chap- 
pell, as  the  administrator*  of  Hodges,  w^as  entitled  to  no  part 
thereof." 

Chappell,  as  administrator  of  Hodges,  excepted  to  this  de- 
decision,  and  brings  it  to  this  Court  for  review. 

Samuel  Hall,  for  plaintiff  in  error. 

C.  B.  Cole,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

James  Hale,  of  Crawford  County,  died  in  October,  1847, 
leaving  a  widow  and  ten  children,  and  a  paper  purporting  to  be 
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his  last  will  and  testament,  which  was  proven  before  the  proper 
Court,  in  November  thereafter ;  and  James  C.  Hale,  the  son, 
qualified  as  executor.    At  the  January  Term   of  the  Court  of 
Ordinary  next  ensuing,  commissioners  were  appointed  to  divide 
the  estate  among  the  nine  legatees  to  whom  it  was  bequeathed  ; 
the  widow  and  one  of  the  children  having  been   excluded   from 
all  participation  in  the  property  of  the  deceased.     In  making  the 
distribution,  two   negroes,   Jane   and  Hannnah,  worth  about 
$800,  were  assigned  to  Wm.  W.  Hodges,  who   had   intermar- 
ried, in  1839,  with  Mary  Ann  Hale,  one  of  the  daughters  of  the 
deceased.     Upon  the  receipt  of  these   negroes,   Hodges   made 
and  returned  a  refunding  bond  to  the  executor,  in  terms  of  the 
law.     Hodges  departed   this  life  in   March,  1848,  havinjj  kept 
possession  of  the  property  up  to  the  time   of  his  death,   when  it 
was   turned   over  to  Thomas  S.    Chappell,   the  administrator, 
with  the   knowledge,   approbation  and  consent  of  Mary  Ann 
Hodges,  his  widow ;  and  the  same  was,  by  the   said  Chappell, 
inventoried  and  appraised  as  a  part  of  the  estate  of  Hodges. 

Subsequently,  to  wit,  at  the  May  Term,  1848,  of  the  Court 
of  Ordinary,  the  probate  of  the  paper  purporting  to  be  the  last 
will  and  testament  of  James  Hale,  was  revoked  and  set  aside, 
and  an  intestacy  upon  the  estate  declared,  upon  the  ground  that 
the  testator  was  not  of  sound  and  disposing  mind  and  memory, 
when  said  instrument  was  made  and  published.  In  July,  1848, 
Littleberry  B.  Causey  was  duly  appointed  administrator  gener- 
ally, upon  the  estate  of  Hale.  The  legatees  of  Hale  voluntarily 
surrendered  up  to  Causey,  the  administrator,  the  property  which 
they  had  received  under  the  will ;  and  Chappell,  the  adminis- 
trator of  Hodges,  returned  Jane  and  Hannah,  under  the  ordc-r 
and  direction  ol  the  Court  of  Ordinary  of  Twiggs  County,  to 
which  he  was  answerable  for  his  actings  and  doings  upon  the  es- 
tate of  Hodges. 

These  two  slaves  were  sold  by  Causey,  as  a  portion  of  the 
estate  of  the  intestate,  and  the  proceeds  being  in  his  hands,  he 
filed  his  bill,  on  the  Chancery  side  of  the  Court,  for  instruction 
as  to  whom  it  belongs :  whether  to  Chappell,  the  administra- 
tor of  Hodges,   the  former  husband   of  Mary  Ann  Hale,   or 
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to  her,  as  survivor,  and  through  her,  to  Jesse  Stallings,  the  pre- 
sent husband  ? 

The  question  then  made  by  the  record,  is,  ^*ere  the  slaves^ 
Jane  and  Hannah,  so  reduced  to  possession  by  Hodges  ii^ 
his  life  time,  as  to  cause  his  marital  rights  to  attach  ?  or  does  the 
interest  in  the  estate  of  her  father,  survive  to  Mary  Ann,  the 
daughter  ? 

[1.]  We  hold  these  two  propositions  to  be  incontrovertible  : 
Firsty  that  the  possession  by  the  husband,  in  order  to  vest  the 
property  in  him,  must  be  ng^AZ/U ;  and  secondly^  that  the  only 
rightful  possession  which  could  have  been  acquired  to  any  por- 
tion of  the  estate  of  James  Hale,  was  as  distributeej  through 
the  administrator.  If  these  positions  be  sound,  and  we  enter* 
tain  no  doubt  as  to  either  of  them,  they  would  seem  to  be  con-* 
elusive  upon  the  rights  of  these  parties.  For  the  only  posses* 
sion  of  Hodges  was  that  which  he  obtained  under  the  will  of 
Hale,  which,  with  the  probate  thereoti,  were  vacated  and  de* 
clared  a  nullity,  on  account  of  the  insanity  of  the  testator ;  and 
he  died  long  before  the  estate  of  Hale  was  distributed  by  Causey, 
the  administrator.  Indeed,  it  is  still  in  hand,  quoad  this  contro*> 
versy,  to  be  disposed  of  under  the  decree  of  the  Court,  upon 
the  conflicting  claims  which  are  set  up  to  the  fund. 

[2.]  We  propose,  however,  to  review  briefly,  some  of  the 
leading  cases,  as  to  what  is  a  reduction  into  possession,  by  a 
husband,  of  a  wife's  chosen  in  adiofiy  hoping  thereby  to  satisfy  the 
exceptant  himself,  that  the  wife's  right  of  survivorship  in  this 
property,  should  prevail  over  the  claim  which  is  preferred 
by  the  representatives  of  the  former  husband. 

In  CUmcey  on  Married  Women ^  363,  the  father  of  a  married  wo- 
man had  drawn  a  check  on  his  banker,  in  favor  of  his  daughter,  for 
ten  thousand  pounds,  which  she  presented  at  the  banker's  on  the 
same  day,  and  took  from  them  a  promissory  note  for  the  money, 
payable  on  demand,  and  then  gave  it  to  her  husband.  The  bus 
band  ailerwards  applietl  tb  the  bankers  for  one  thousand  pounds 
of  the  money,  which  was  paid  him,  and  he  received  the  interest 
on  the  remidning  nine  thousand  pounds  during  his  life,  but 
never  v^s  paid  any  inore  of  the  prindpal     He  afterwards  died 
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and  left  his  wife  surviving,  and  a  bill  was  filed,  praying  that  the 
nine  thousand  pounds  might  be  declared  to  be  a  part  of  his 
personal  estate.  The  wife,  in  her  answer,  insisted  that  it  formed 
no  part  of  his  personal  estate.  It  was  held,  that  the  note  given 
to  the  wife  by  the  banker,  must  be  considered  a  chose  in  action^ 
which  survived  to  her. 

In  the  case  of  Baits  vs.  Dandyj  2  Jitkyns^  206,  a  brother  died 
intestate,  leaving  three  sisters,  among  whom  his  property  was  de- 
visable. Dandy,  the  husband  of  one  of  the  sisters,  received  two 
mortgages  for  one  hundred  and  fifty  pounds  each«  as  the  share 
of  his  wife,  which  he  pledged  to  the  plaintiff  for  two  hundred 
pounds  advanced  to  him,  giving  his  promise  to  assign  them. 
After  his  death,  on  a  bill  against  his  administrator  and  the  mort- 
gagors, to  foreclose,  Lord  Uardwicke  held,  that  this  was  but  a  dis- 
position of  the  mortgages,  pro  tantOj  and  that  after  satisfying  the 
plaintiff,  whose  equity  he  sustained,  the  mortgages  belonged  to 
the  wife,  as  her  ckoses  in  action. 

In  Lodge  vs.  HamiUony  2  Serg.  fy  R.  491,  a  recognizance, 
taken  in  the  Orphan's  Court,  for  the  wife's  share  of  the  land, 
in  the  name  of  the  husband  and  wife,  was  held,  not  to  be  such 
a  reduction  of  the  wife's  property,  which,  by  this  process,  had  • 
become  personal,  into  possession,  as  to  defeat  her  rights  of  sur- 
vivorship. ^'  No  case,"  says  the  Chief  Justice,  in  his  opinion, 
'^•has  been,  or  can  be  cited,  where  the  wife  surviving  her  husband, 
has  been  deprived  of  her  choses  in  action,  unless  he  had  ob- 
tained the  possession,  or  made  some  assignment  or  dispo- 
sition of  them  in  his  life  time,  or  stood  in  the  light  of  a  pur- 
chaser." 

In  Elms  vs.  Hughes^  3  Dessau.  Ch.  Rep.  155,  160,  it  is  de- 
cided that  if  a  husband  possess  himself,  as  executor  or  ad- 
ministrator of  property,  to  which  his  wife  is  entitled  to  a  dis- 
tributive share,  it  is  not  a  reduction  into  possession  of  the  wife's 
interest,  so  as  to  vest  it  in  him,  and  if  he  dies  before  actual  di- 
vision be  made,  she  takes  by  survivorship. 

The  same  doctrine  is  affirmed  in  Wallace  vs.  TaUiaferrOy  2  Call. 
Rsp.  376.  Thus  it  appears,  that  so  strong  are  the  guards  which 
the  Courts  have  thrown  around  this  right,  that  even  in  cases  where 
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actual  reduction  into  possession  has  taken  place,  if  the  posses* 
sion  can  be  referred  to  any  other  intent,  than  that  of  appropria- 
ting the  property  to  the  use  of  the  husband,  as  such,  the  Courts 
preserve  it  to  the  wife. 

But  a  case  more  directly  in  point,  is  that  of  Schuyler  vs. 
Hoyky  5  Johns.  Ch.  Rep.  196.  Mrs.  Schuyler  was  one  of  the 
heirs  at  law  of  Grewitt  Fisher,  who  died  intestate,  abroad,  leav- 
ing a  large  personal  property.  Schuyler,  in  right  of  his  wife, 
with  all  the  other  distributees,  joined  in  a  power  of  attorney,  to 
N.  J.  Bisscher,  authorizing  him  to  take  out  letters  of  administra- 
tion upon  the  estate  of  the  decedent,  to  collect  the  estate,  and  to 
pay  over  to  each  of  them  their  respective  portions.  After  Biss- 
cher had  obtained  the  letters,  collected  the  funds,  and  actually 
paid  over  part  to  the  husband,  the  latter  died — a  very  large  por- 
tion still  remaining  in  the  hands  ot  N.  J.  Bisscher,  the  adminis- 
trator. The  wife  of  Schuyler  claimed  the  balance  as  her  pro- 
perty, by  right  of  survivorship ;  and  the  heirs  at  law  of  Mr. 
Schuyler,  claimed  it  as  theirs,  on  the  ground  that  the  distribu- 
tive share  had  vested  absolutely  in  him.  The  question  was  ar- 
gued at  great  length,  and  all  the  earlier  English  authorities  cited. 
Chancellor  Kent^  after  a  full  review  of  all  the  cases,  said: 
"  There  remains  no  doubt,  in  my  mind,  that  the  wife  was  entitled, 
as  survivor,  to  al)  that  portion  of  her  distributive  share,  which 
remained  in  the  hands  of  the  administrator  of  Mr.  Fisher,  at  the 
time  of  her  husband's  death."  He  added,  "  we  should  act  in  con- 
tradiction to  the  whole  course  of  decisions,  if  we  were  to  consider 
the  share  of  the  wife,  before  it  passed  out  of  the  hands  of  the 
administrator,  as  being  reduced  to  the  husband's  possession." 

A  distinction  was  once  supposed  to  exist  between  choses  in 
action,  accruing  be/ore  and  during  coverture ;  and  while  it  was 
admitted,  that  the  rule  was  well  settled  as  to  rights  of  the  form- 
er description,  it  was  claimed  that  the  latter,  situated  as  this  is, 
vested  absolutely  in  the  husband.  But  this  distinction  can  neith- 
er be  supported  upon  principle  or  by  the  adjudged  cases. 

Mr.  Clancey,  in  his  treatise  on  Husband  and  Wife,  4,  says : 
"  The  choses  in  action,  accruing  to  the  wife  during  coverture, 
as  well  as  those  belonging  to  her  at  the  time  of  the   marriage, 
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are  the  husband's  property,  only  conditionally,  that  is,  provided  he 
reduce  them  into  possession  in  his  life  time,  and  if  he  do  not,  and 
he  should  die  first,  then  she  would  take  them  by  survivorship :" 
and  in  support  of  this  position,  see  Garforih  vs.  Bradley,  2 
Ves.  Lim.  676.  Elliot  vs.  Collier,  1  Wikon,  618.  WUdman 
vs.  WUdman,  9  Ves.  175.  Baker  vs.  Hall,  12  Ves.  497.  Rich- 
ards vs.  Richards,  2  Bam.  fy  Adolph,  447.  J^ash  vs.  J^ash,  2 
Madd.  R.  1 33.  1  Dane's  JIhr.  342,  344.  Deupree  vs.  Jackson, 
16  Mass.  R.  480.     Deane  vs.  Richmond,  5  IHck.  Rep.  468. 

It  is  well  settled  in  England,  that  no  distinction  exists,  as  to  the 
rights  of  survivorship  by  the  wife,  between  those  choses  in  action 
that  accrue  before,  and  those  that  accrue  during  coverture ;  and  the 
same  doctrine  is  now  distinctly  recognized  in  New  York,  Penn- 
sylvania, Virginia,  South  Carolina  and  most  of  the  States  of  the 
Union.  It  has  had  the  sanction  of  Lords  Hardwicke  and  Tenter- 
den,  Chief  Justice  Marshall,  Chancellor  Kent,  and  many  of  the 
most  eminent  Jurists,  at  home  and  abroad. 

But  it  is  argued  that,  notwithstanding  the  revocation  of  the 
will  in  this  case,  that  the  division  of  the  property,  under  it,  will 
be  ratified. 

We  cannot  subscribe  to  this  position.  For  many  purposes, 
we  admit  that  the  acts  done  by  an  executor  or  administrator, 
dejado,  in  the  due  course  of  administration — such  as  the  pay- 
ment of  debts,  &c. — will  be  affirmed,  notwithstanding,  the  au- 
thority under  which  the  representative  acted,  is  subsequendy 
annulled ;  but  here  are  no  innocent  purchasers,  whose  title  is 
sought  to  be  disturbed.  If  so,  Equity  perhaps,  would  restrict 
the  distributees  to  the  proceeds  of  the  property,  in  the  hands  of 
the  trustee,  and  protect  the  boTiaJide  purchaser.  The  contest  is 
between  legatees,  who  took  under  a  will  which  has  since  been 
set  aside  and  vacated,  and  the  administrator.  That  the  latter  had 
the  right  to  recover  this  property  for  distribution  among  the  heirs 
at  law,  there  cannot,  in  our  minds,  be  a  shadow  of  doubt. 

We  are  asked  whether  a  sale,  by  the  administrator  of  Hodges, 
of  Jane  and  Hannah,  before  the  revocation  of  the  will,  would 
not  have  divested  the  estate  of  Hale  of  the  title  to  this  property  ? 
Suffice  it  to  say,  that  no  such  fact  exists,  and  if  it  did,  the  ques- 
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tion  of  right  would  be  the  same,  whether  the  administrator  of 
Hale  could  follow  the  property  itself,  or  had  to  look  to  the  rep* 
resentative  of  Hodges  for  the  proceeds.  In  no  event  could  the 
estate  of  Hale,  or  Mrs.  Stallings'  right  of  survivorship  be  de« 
feated. 

It  is  suggested  that  the  equity  of  this  case  is  with  the  estate  of 
Hodges ;  because,  otherwise  his  children,  who  are  the  grand- 
children of  the  ancestor  from  whom  this  property  descends, 
will  be  entirely  excluded  from  the  inheritance.  Admit  this  to 
be  true,  it  goes  to  their  mother,  the  daughter  of  Hale,  to  whom, 
by  the  laws  of  nature,  it  rightfully  belongs.  We  never  love  equity 
more,  than  when  in  the  full  exercise  of  its  paternal  and  most 
beneficent  jurisdiction,  it  interposes  to  protect  the  rights 
of  ^Jeme  covert^  from  the  almost  absolute  power  which  the  law 
gives  the  husband  over  the  property  of  his  wife.  The  contest 
here,  is  between  the  mother  and  her  present  husband,  and  the 
cliildren  of  the  former  marriage ;  but  the  principle  is  the  same 
if  the  issue  had  been  between  the  widow  as  surv'ivor,  and  the  cred- 
itors of  her  bankrupt  husband^s  estate,  the  same  decree  which 
would  award  this  property  to  the  children  of  Hodges,  would  sink 
the  patrimony  of  Mary  Ann  Hale,  under  other  circumstances,  in 
the  common  vortex,  to  satisfy  the  debts  of  her  insolvent  hus« 
band's  creditors. 

But  aglin:  if  Mary  Ann  Hale  was  advanced  by  her  father, 
according  to  the  custom  of  the  country,  when  she  intermarried 
with  Hodges,  then  the  first  set  of  children  get  the  whole  of  this, 
except  the  child's  part  going  to  their  mother;  and  in  this  way, 
probably  will  receive  moie  of  Hale's  estate,  the  common  ances- 
tor, than  will  the  second  set  of  children  by  Stallings — if,  indeed, 
there  be  any. 

In  any  view  of  this  case,  then,  it  seems  to  me  that  all  the  equity, 
as  well  as  the  law  of  it,  is  with  Mrs.  Stallings ;  and  the  Court 
are  of  opmion  that  the  plaintiff  in  error  has  failed  to  sustain  his 
exceptions,  and  that  they  must  be  disallowed. 

Judgment  affirmed. 
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No*  6. — ^Theodore  P.  Pease  and  others,  plaintifis  in  error,  vs. 
Alexander  Scranton  and  others,  administrators,  &c.  defend- 
ants in  error. 

[1.]  A  Court  of  Equity  will  not  entertain  jurisdiction  for  the  purpose  of  en. 
abling  the  creditors  of  an  intestate  to  collect  their  demands  from  the  admin- 
istrators of  such  intestate,  when  the  remedy  at  Law  is  ample  and  ade- 
quate ;  but  will  leave  the  parties  to  pursue  their  ordinary  remedies,  in  the 
Common  Law  Court. 

In  Equity,  in  Glynn  Superior  Court.  Decision  on  demurrer, 
by  Judge  H.  R.  Jackson. 

Theodore  P.  Pease  and  Horace  B.  Grould,  in  behalf  of  them- 
selves and  the  other  creditors  of  Maiy  Abbott,  deceased,  filed 
their  bill  in  Equity,  setting  out  the  nature  and  amount  of  their 
claims ;  that  the  same  had  been  put  in  suit,  against  Alexander 
Scranton  and  Horace  B.  Gould,  as  the  administrators  of  Mary 
Abbott,  deceased,  which  suits  were  still  pending ;  that  said 
Mary  Abbott  died  possessed  of  considerable  propert}-,  including 
real  ectate  and  slaves ;  that  the  wives  of  said  Scranton  and 
Gould,  were  the  next  of  kin  of  Mary  Abbott;  that  the  adminis- 
trators had  failed  and  refused  to  make  a  perfect  inventory,  and 
have  a  full  appraisement  of  the  estate  of  Mary  Abbott,  not  in- 
cluding therein,  valuable  real  estate  and  numerous  negroes — pre- 
tending that  the  same,  under  a  marriage  settlement  with  George 
Abbott,  deceased,  the  husband  of  Mary  Abbott,  were  the  pro- 
perty of  Mrs.  Scranton  and  Mrs.  Gould,  at  the  death  of  Mary 
Abbott ;  that  the  administrators  have  pleaded  "  pkne  adminit' 
traoiiy^^  and  ^^plene  administramt  prater  ^^  to  the  suits  brought 
by  complainants,  and  have  paid  to  them  a  very  inconsiderable 
amount  of  their  claims,  pretending  that  the  estate  is  insolvent ; 
that  Mary  Abbott,  during  her  lifetime,  mortgaged  to  Pease,  the 
complainant,  the  tract  of  land  now  pretended  not  to  belong  to 
her  estate ;  and  that  Pease  is  proceeding  to  foreclose  the  mort- 
gage, which  proceeding  is  still  pending. 

The  prayer  of  the  bill  was,  for  an  account ;  that  if  the  admin- 
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istrators  would  not  admit  assets,  that  an  account  might  be  taken 
of  the  estate  and  effects  of  Mary  Abbott,  in  whose  soever 
hands  the  same  may  be  found ;  that  if  necessary,  a  receiver 
may  be  appointed,  to  effect  tliis  object ;  that  all  legal,  or  other 
impediments  to  the  recovery  of  complainant's  demands,  be  re- 
moved, and  for  general  relief. 

To  this  bill,  a  demurrer  was  filed,  on  the  ground  that  com- 
plainant had  an  adequate  remedy  at  Law,  and  had  elected  to 
proceed  in  a  Court  of  Law.  The  Court  below,  upon  hearing 
argument,  sustained  the  demurrer,  and  dismissed  the  bill. 

Upon  this  decision,  error  is  assigned. 

Habden  and  Lawton,  for  plaintiff  in  error,  submitted  the 
following  points  and  authorities : 

1st.  It  is  not  enough  that  there  is  a  remedy  at  Law — ^it  must 
be  adequate  and  complete.  4  Wash.  C.  C.  R.  349.  1  Fe- 
*ey,  417.  10  Johns.  587.  17  Johns.  384.  SUmfs  Eq.  PL 
§473.  1  Sbry^s  Eq.  Jur.  §80.  Jlnd  see  9  Geo.  R.  393.  7 
a.  553.     1  KeUyy  376. 

A  plea  of  plene  adminislramtj  puts  the  plaintiff  to  proof  of  as- 
sets ;  and  on  a  judgment  quaiido^  only  such  assets  as  afterwards 
come  to  the  hands  of  the  administrator  are  liable.  3  KeUyy 
132.    7  Geo.  R.  149.    ZJf.fyM.  572. 

Assets  which  can  ordinarily  be  reached  at  Law,  are  such  as 
come  to  the  hands  of  the  administrator  qua  administrator.  I 
SUrnfsEq.  Jur.  §§551,  '2.     2  FTmj.  J5r'«,1176,1195,  1196. 

That  the  remedy  in  Equity  is  more  complete  in  cases  of  ad- 
ministration. See  1  Siory^s  Eq.  Jur.  §§535,  541.  Adams  on 
Equity y  250.  8*  Geo.  B.  581,  and  cases  cited.  3  Kelly j  575. 
dory's  Eq.  PI.  §§72  to  76, 172, 174, 178, 227.  EspeciaUy  is  this 
true  where  the  rights  of  third  persons  are  involved,  and  an  ac- 
count is  wanted. 

The  bill  in  this  case,  states  expressly  a  refusal  by  the  admin- 
istrators to  appraise  or  administer  the  particular  assets,  and  that 
Scranton  and  Gowen,  on  pretence  that  the  land  and  negroes  did 
not  belong  to  the  intestate,  ^^  took  possession  of  the  same,  un- 
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der  some  pretended  claim  of  title  in  themselves  individually,  in 
right  of  their  ivivesj^^  the  other  defendants.  It  is  clear,  that 
whether  the  individual  rights  of  Scranton  and  Gowen,  real  or 
pretended,  would  be  concluded  at  Law,  on  a  suit  against  them, 
only  as  administrators,  until  devastavit  is  established,  certainly 
the  rights  of  their  wives  could  not  be  concluded  in  a  proceed- 
ing to  which  they  are  strangers. 

The  estate  is  either  solvent  or  insolvent.  The  bill  avers  its 
solvency — the  demurrer  admits  a  plea  at  Law  of  insolvency. 
.  If  it  be  solvent,  then  a  fraudulent  impediment  has  been  created 
by  the  defendants,  one  involving  the  determination  of  questions 
which  cannot  be  settled  by  one  suit  at  Law — if  insolvent,  then 
Equity  is  the  proper  tribunal  to  marshal  the  assets  in  favor  of 
all  the  creditors.  1  Story's  Eq.  Jur.  §§550  to  570,  and  to  order 
an  account. 

The  complainants  are  not  bound  to  set  out  the  title  of  the 
defendants  minutely.  Story's  Eq.  PL  §255.  2  Mad.  Ch.  Pr. 
168,  '9.  The  prevention  of  a  multiplicity  of  suits,  is  a  distinct 
ground  of  Equity  jurisdiction,  and  "  a  very  favorite  object " 
with  Courts  of  Equity.  ]  Story's  Eq.  Jur.  §§64  *.  to  67.  6 
Johns.  Oi.  151.    And  see  7  Geo.  R.  549,  553.     2  ^la.  609. 

2d.  But  it  is  said  we  have  elected  a  legal  forum,  (and  2  KeUyj 
153,  has  been  referred  to,)  one  adequate  to  give  full  relief,  no 
discovery  being  wanted.  This  is  not  technically  a  bill  for  dis- 
covery, although  every  bill  is  more  or  less  so.  Fonb.  Eq.  656, 
note.  Had  this  been  a  bill  of  discoveiy,  it  would  not  have  Iain, 
until  a  denial  of  assets,  at  Law.  2  Wins,  on  Ex'rSj  1438. 
Com.  Dig.  Ch.  (2  G.  3)  (3  B.  2.) 

Now,  if  we  are  not  to  anticipate  a  denial  of  assets,  how  have 
we  elected  ?  The  pendency  of  a  suit  at  Law  has  nothing  to  do 
with  the  question,  and  particularly  before  answer.  Story's  Eq. 
PL  §742.     1  SmUh's  Ch.  Pr.  561.  1  U.  S.  Eq.  Dig.  420. 

3d.  In  case  of  administration,  it  is  not  necessary  that  the 
complainants  should  be  judgment  creditors.  Stores  Eq.  PL 
§§99,  100,  101.  1  Stay's  Eq.  Jur.  §§546,  547.  2  Wms.  Ex. 
1438,  1439.     6  Johns.  C%.  151.    And  a  bill  for  account  of  the 
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real  estate  miisi  be  brought  on  behalf  of  ali  the  creditors.     j9d- 
ams  on  Eq.  257,  258. 

The  Court  below  decided,  that  no  legal  impediment  was 
shown  by  the  bill.  But  the  bill  should  state  JadSj  and  not  ar- 
guments, or  presumptions  of  law.  Story's  Eq.  PL  §§23,  24, 
240,  252.     8  Geo.  R  102. 

But  if  Jthe  averments  were  not  sufficiently  distinct,  as  to  the 
claims  of  the  female  defendants,  the  Court  should  have  permit- 
ted an.  amendment.  Story's  Eq.  PL  §§883,  884,  885.  8  Geo. 
JR.  522.  7  Geo.  R.  457.  The  Court  below  was  mistaken  in 
supposing  that  these  defendants  were  joined  solely  or  chiefly  as 
heirs  at  law.  They  were  joined  because  of  their  supposed  claim 
not  in  right  of,  but  against,  the  title  of  the  intestate,  as  is  shov  t 
in  the  bill  of  complaint  and  the  bill  of  exceptions. 

Upon  the  subject  of  alleged  multifariousness,  we  refer  tv.  "2 
KeUyy  413.     5  Geo.  K  22,  573.    9  Geo.  R.  278. 

Lloyd  and  Owens,  for  defendants  in  error,  submitted  the  fol- 
lowing points  and  authorities : 

1st.  The  remedy  at  Law  is  full  and  adequate,  by  a  traverse  of 
the  plea  of  pkne  adminisiravity  and  there  is  no  allegation  which 
shows  the  necessity  of  a  resort  to  Equity. 

2d.  That  even  if  the  remedy  in  Equity  is  concurrent  in  this 
case,  that  the  complainants  having  elected  to  proceed  at  Law, 
must  exhaust  their  remedy  there,   before   they   can   come  into  * 
Equity. 

3d.  That  the  parties  plaintiffs  should  have  obtained  their  judg- 
ments at  Law,  to  entide  them  to  join  in  a  bill  in  a  Court  of 
Equity. 

The  remedy  at  Law  is  complete.  If  the  property  is  in 
possession  of  the  defendants,  the  matter  can  be  tested  by  a 
traverse  of  the  plea  of  pkne  adminisiravity  which  they  have  filed 
to  the  Common  Law  suit.     2  JVbft  ^  McCordy  574,  575. 

If  the  property  is  not  in  possession  of  the  defendants,  it  may 
be  levied  upon  after  plaintiffs  obtain  a  judgment  quundo  acdde- 
fvni.     7  Geo.  R.  p.  149. 
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There  is  no  special  discovery  sought  for,  no  fact  charged  to 
be  within  the  knowledge  of  defendants,  no  special  reason  for  not 
continuing  the  suits  at  Law ;  and  in  such  case  the  Court  of  Equi* 
ij  will  not  sustain  the  bill.  7  Geo.  H.  p.  207.  3  Johnson  Ch. 
p.  58.     See  also,  7  Geo.  JR.  161.     3  Xe//y,  137, 140. 

Where  remedies  are  concurrent,  if  the  parties  commence  an 
action  at  Law,  they  cannot  then  file  their  bill  in  Equi^,  butare 
held  to  their  election.  2  Geo.  R.  p.  151. 

The  creditor's  bill,  technically  called,  is  sustained  on  the 
ground  of  discovery,  and  having  once  attached  for  that  purpose, 
is  continued  for  relief,  to  avoid  multiplicit}'  of  suits.  4  John.  Ch, 
631.     1  Story's  Eq.  516. 

In  this  case,  there  is  no  discovery  sought,  and  the  bill  of 
plaintiffs  creates  the  multiplicity  of  suits  which  it  is  only  sus* 
tained  to  avoid. 

If  the  bill  be  a  creditor's  bill,  seeking  relief  in  full,  then 
there  are  two  suits  pending  for  the  same  cause  of  action,  and 
as  this  is  apparent  upon  the  face  of  the  bill,  it  will  be  dismissed 
as  oppressive. 

If  this  be  considered  as  a  bill  to  set  aside  an  obstacle  in  the 
way  of  the  plaintiffs,  in  the  recovery  of  their  debts,  they  must 
first  obtain  a  judgment  at  Law  before  they  can  unite.  6  John. 
CL  151. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

The  complainants  filed  their  bill,  as  the  creditors  of  Mary 
Abbott,  deceased,  against  the  defendants,  as  her  administrators, 
asking  the  aid  of  a  Court  of  Equity,  to  enable  them  to  collect 
their  demands  against  the  intestate,  from  her  legal  representa- 
tives. For  the  purpose  of  giving  to  the  Court  jurisdiction,  it  is  al- 
leged, that  the  administrators  have  made  an  imperfect  inventory 
of  the  intestate's  property ;  that  they  have  failed  to  include  in 
such  appraisement,  valuable  real  and  personal  estate,  consisting 
of  lands  and  negroes ;  alleging  that  the  same  is,  by  virtue  of  cer 
tain  deeds  of  marriage  settlement,  the  separate  property  of  the 
wives  of  the  administrators,  who  are  the  daughters  of  the  intes- 
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tate ;  that  suit  has  been  instituted  in  the  Common  Law  Court,  on 
their  respective  demands  against  the  administrators,  who  have 
pleaded  thereiOy plene  administravity  and  pleTie  administravit  prater. 

There  is  no  allegation  in  the  complainants'  bill,  which,  in 
our  judgment,  makes  it  necessary  for  them  to  apply  to  a  Court  of 
Equity  for  relief.  For  aught  that  appears,  their  remedy  at  Law 
is  ample  and  adequate.  The  question  of  title  to  the  property, 
which  is  alleged  to  have  been  the  intestate's  at  the  time  of  her 
death,  can  be  as  well  tried  at  Law,  on  the  issue  of  plene  admins 
istravity  as  in  a  Court  of  Equity  ;  at  least,  no  reason  is  suggested 
by  the  bill,  why  it  cannot.  If  the  complainants  should  obtain 
judgments  against  the  administrators,  quando  acdderinty  the  same 
might  be  levied  on  the  property  of  the  intestate  which  had  not 
come  to  the  hands  of  the  administrators  to  be  administered,  as 
was  ruled  by  this  Court,  in  AUen  vs.  Matthews^  7  Ga.  R.  149.  If 
the  property  levied  on  by  such  judgment,  should  be  claimed  as 
not  having  been  the  property  of  the  intestate  at  the  time  of  her 
death,  there  does  not  appear  to  be  any  obstacle  or  obstruction, 
why  the  title  to  such  property  could  not  as  well  be  tried  at  Law, 
as  in  a  Court  of  Equity. 

It  is  undoubtedly  the  policy  of  our  State  legislation,  not  to 
compel  parties  to  litigate  their  rights  in  a  Court  of  Equity,  when 
the  Common  Law  Courts  afford  them  an  ample,  adequate  reme- 
dy ;  and  we  have  endeavored  to  conform  to  that  policy,  in  the 
adjudications  made  by  this  Court.  Coleman  vs.  Freemanj  3  Kdlyy 
137.  Powers  vs.  Grayy  7  Ga.  R.  206.  If,  in  the  prosecution 
of  their  legal  rights,  the  aid  of  a  Court  of  Equity  shall  be  neces- 
sary to  enable  them  to  obtain  them,  the  door  of  that  Court  is  al- 
ways open  to  afford  the  necessary  assistance,  upon  a  proper  case 
being  made  ;  but  until  such  a  case  is  made,  the  parties  must  pur- 
sue their  ordinary  remedies  in  the  Common  Law  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  7. — ^Adam  Short  and  others,  plaintiffs  in  error,  vs.  David 

L.  Cohen,  defendant. 

[1.]  A  party  within  the  time,  applies  to  the  Clerk  to  enter  an  appeal,  and 
gives  bond  with  security,  which  is  entered  on  the  minutes,  and  in  which  it 
is  recited  that  the  costs  are  paid,  and  which  minutes  are  approved  and 
signed  by  the  presiding  Judge.  The  costs  are  not  paid  to  the  Clerk  in  hand, 
because,  as  he  states,  he  is  engaged  with  the  business  of  the  Court,  and 
tells  the  party  that  ho  wishes  to  look  at  the  papers,  and  consult  the  counsel 
for  the  opposite  party,  before  making  out  the  bill  of  costs,  and  will  make 
it  out  as  soon  as  possible.  The  Clerk  testifies  farther,  that  the  costs  were 
not  tendered  by  the  party,  but  that  he  has  no  reason  to  presume  but  that 
the  costs  would  have  been  paid,  if  the  bill  had  been  tendered,  and  no  de- 
mand for  the  coats  was  afterwards  made  upon  the  party  appealing  :  ffeldt 
that  the  Statute  requiring  the  cost  to  be  paid  before  entering  the  a  ppeal, 
was  substantially  complied  with,  and  that  the  appeal  was  regularly  en- 
tered. 

Motion  to  dismiss  an  appeal,  in  Chatham  Superior  Court. 
Decided  by  Judge  H.  R.  Jackson,  June  Term,  1851. 

Two  motions  were  made  in  this  cause— -one,  to  have  the  cause 
entered  on  the  Appeal  Docket,  the  other,  to  dismiss  the  appeal. 
Both  were  founded  upon  the  same  question,  and  involved  the 
same,  and  a  single  point. 

D.  L.  Cohen,  against  whom  a  decree  was  rendered,  at  Jan- 
uary Term,  1851,  in  favor  of  Short  and  others,  within  four  days 
after  the  adjournment  of  the  Court,  demanded  an  appeal.  The 
usual  bond,  with  security,  was  entered  on  the  minutes  of  the 
Court,  and  attested  by  the  Clerk,  in  which  it  was  certified  that 
the  said  Cohen  '^  had  paid  all  the  costs."  The  motion  to  dis- 
miss, was  founded  upon  the  allegation,  that  the  costs  were  not  ac- 
tually paid.  And  in  support  of  the  motion,  the  affidavit  of  W. 
H.  Bulloch,  the  Deputy  Clerk,  was  tendered,  stating  that,  "  pre- 
suming the  costs  would  be  paid,  and  not  being  prepared  with  a 
bill  of  costs,  as  he  was  desirous  to  submit  the  bill  to  one  of  com- 
plainants' counsel,  he  attested  the  bond,  which  was  drawn  up  in 
the  usual  form."  No  bill  of  costs  was  ever  tendered  to  the  ap- 
pellant. 
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The  Court  below  refused  the  motion,  holding,  1st.  That  he 
would  not  go  behind  the  minutes  of  the  Court  to  inquire  wheth- 
er the  costs  were,  or  were  not,  actually  paid.  2d.  That  the 
Clerk's  own  statement  showed  that  the  costs  were  not  paid, 
for  his  own  accommodation. 

This  decision  is  assigned  as  error. 

Lloyd  &  Owens,  and  Charlton,  Ward  &  Owens,  for  plain- 
tiff in  error. 

Law  and  Bartow,  for  defendants. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  appeal  was  certainly  properly  entered  on  the  Appeal 
Docket.  From  the  minutes  of  the  Court,  it  appeared  to  the 
presiding  Judge,  that  an  appeal  had  been  entered  according  to 
law*.  He  was  bound  to  recognize  the  appeal  to  be  valid,  so  far 
as  to  place  it  upon  the  docket ;  particularly,  as  so  placing  it, 
would  not  preclude  any  rights  which  the  plaintiffs  in  error  might 
have,  growing  out  of  its  alleged  irregularity.  For  it  was  com- 
petent for  them,  notwithstanding  its  being  entered  on  the  docket, 
to  move  to  dismiss  it.  This  right  to  move  for  its  dismissal,  was 
in  fact,  reserved  to  them  in  the  order  of  the  Judge,  directing  it  to 
be  entered,  and  was  exercised  when  the  cause  was  called  in  its 
order. 

The  real  question  is  this,  to  wit:  was  the  Statute  complied 
with  in  entering  the  appeal  ?  If  it  was,  there  was  no  error  in 
the  order  refusing  the  motion  of  the  plaintiffs  in  error  to  dismiss 
it.  Either  party  dissatisfied  with  the  verdict  of  the  Jury,  may 
as  matter  of  right,  within  four  days  after  the  adjournment  of  the 
Court,  enter  an  appeal.  The  conditions  precedent  to  the  right 
of  appeal  are,  that  the  person  or  persons  applying,  shdl  pay  aU 
costs  whidi  may  have  arisen  on  the  former  trials  and  give  security 
for  the  eventual  condemnation  money.  CoMl's  J>/ew  Dig.  494,  '95. 
The  objection  to  the  regularity  of  this  appeal  is,  that  the  Statute 
was  not  complied  with,  because  the  costs  were  not  paid.    Coun- 
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sel  insist,  that  before  any  appeal  can  be  considered  ^s  regular, 
the  cost  must  be  paid.  They  claim  that  the  Court  has  no  juris- 
diction of  the  cause  on  the  appeal,  until  this  is  done ;  that 
payment  of  costs  is  made  by  law,  an  indispensable  condition 
precedent  to  the  right  of  appeal :  and  since  the  costs  were  not 
paid  in  this  case,  the  party  is  not  entided  to  be  heard  on  the 
appeal.  To  all  of  these  propositions  we  yield  our  hearty  assent, 
except  one,  and  that  is,  that  the  Statute  was  not  complied  with, 
in  the  payment  of  the  costs.  It  is  true,  that  we  are  informed  by 
the  record,  that  the  money  was  not  literally  paid  into  the  hands  of 
the  Clerk;  but  it  is  also  certified  to  us  by  the  record,  that  enough 
was  done,  when  the  appeal  was  demanded  of  the  Clerk,  to  amount 
to  a  substantial  compliance  with  the  requirement  of  the  Sta- 
tute in  this  regard.  It  is  the  duty  of  the  Clerk  to  receive  the  appeal, 
when  the  cost  is  paid  and  bond  is  given,  and  to  transfer  the  cause 
to  the  Appeal  Docket.  It  is  his  official  duty  to  take  the  security, 
and  it  is  his  official  duty  to  receive  the  cost.  He  is  a  collecting 
officer  to  that  extent.  He  is  as  much  bound  to  collect  the  cost, 
as  he  is  to  do  any  other  duty  which  the  law  devolves  upon  him ; 
and  he  is  not  only  not  bound,  but  not  at  liberty  to  receive  an 
appeal  unless  the  costs  are  paid  to  him.  When  the  costs  are 
paid  to  him,  he  is  liable  for  them  to  the  persons  to  whom  it  be- 
longs ;  and  he  may  be  coerced  to  pay  it  over,  as  any  other  re- 
ceiving officer  of  the  Court.  Farther,  when  he  receives  the  costs, 
the  respondents  are  by  that  act  discharged  from  liability  to  pay 
it.  With  these  incontestable  propositions  borne  in  mind,  let  us 
look  to  the  facts  of  this  case.  Within  the  time  prescribed  by 
law,  indeed  before  the  adjournment  of  the  Court,  the  defendants 
in  error  appeared  in  Court,  bringing  with  them  their  security. 
A  bond  with  security  was  signed,  sealed  and  delivered  to  the 
Clerk,  and  by  him  attested  at  the  moment.  In  this  bond  the 
Clerk  recites  that  the  costs  are  paid.  Subsequently,  and  before 
the  minutes  were  approved  and  certified  by  the  presiding  Judge, 
it  was  entered  on  the  minutes.  The  Clerk  being  engaged  in  the 
business  of  the  Court,  and  being  desirous,  as  he  states,  of  exam- 
ining  the  papers  before  making  out  a  bill  of  the  costs,  and  being 
also  desirous  of  consulting  one  of  the  counsel  for  the  plaintiff  ii^ 
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error,  before  making  it  out,  attested  the  bond  without  receiving 
the  cost,  saying  to  the  defendant,  Mr.  Cohen,  that  he  would 
make  out  the  bill  of  costs  as  soon  as  possible.  No  costs 
were  tendered  at  the  time ;  but  the  Clerk  farther  states,  that  he 
had  no  right  to  presume  but  that  if  he  had  tendered  the  bill  of 
costs,  it  would  have  been  paid.  No  bill  of  costs  was  ever  pre- 
sented to  the  appellants,  and  no  demand  of  them  'for  the  costs 
was  ever  made.  Subsequently,  the  bill  of  costs  was  paid  by 
the  counsel  for  the  plaintiffs  in  error.  These  are  the  facts  upon 
which  the  plaintiffs  in  error  sought  to  dismiss  this  appeal.  The 
Court  refused  to  admit  the  proof  of  them,  holding  that  he  would 
not  permit  the  record  to  be  impeached  by  the  Clerk,  as  to  the 
fact  of  the  payment  of  the  costs,  and  holding  farther,  that  fhe 
evidence  would  not,  if  admitted,  authorize  the  dismissal  of  the 
appeal.  Waiving  the  question  as  to  the  conclusiveness  of  the 
minutes,  and  the  recital  in  the  bond  that  the  costs  were  paid, 
we  declare  our  judgment  to  be,  that  according  to  the  facts,  as 
sought  to  be  proved,  the  appeal  was  legally  entered.  The 
learned  counsel  for  the  plaintiffs  in  error  "  stay  here  upon  their 
bond"  and  insist  upon  their  pound  of  flesh,  demanding,  that  if 
there  be  law  in  Venice,  they  shall  have  it.  They  say  that  the 
Statute  requires  the  cost  to  be  paid  in  hand,  and  the  cost  was  not 
paid  in  hand.  This  is  the  argument,  and  the  only  argument ; 
and  to  sustain  it  they  need  some  authority — ^authority  which 
goes  the  length  of  saying,  that  nothing  short  of  actual,  literal 
payment  of  the  costs  in  money,  will  fulfil  the  conditions  of  the 
Statute.  If  in  such  a  case  as  this,  a  Court  of  justice  were  held 
to  deprive  a  party  of  a  great  right,  by  adhering  to  the  mere  let- 
ter of  the  Statute,  then  indeed  would  the  administration  of  jus- 
tice be  justly  characterised,  as  it  most  unjustly  has  been  char- 
acterised, as  a  blind  observance  of  absurd  technicalities.  We 
do  not  yield  the  point,  that  the  law  is  so  rigid  in  its  exactions, 
or  that  the  power  of  the  Court  to  do  justice,  is  thus  narrowly 
limited.  We  are  to  consider  the  spirit  and  reasonable  intend- 
ment of  this  Statute,  and  if  these  have  been  complied  with,  the 
defendants  in  error  are  entitled  to  their  appeaf.  If  the  literal 
construction  for  which  the  counsel  contend,  was  invoked  in  fur- 
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therance  of  justice,  the  invocation  would  be  entitled  to  more  fa- 
Tor.  Here  it  is  asked  to  the  denial  of  the  right  of  appeal  in  re- 
striction of  justice,  when  too,  if  granted,  it  would  yield  no 
right  which  is  denied  to  the  plaintiffs  in  error,  and  protect  them 
£romno  injury  that  can  by  possibility  result  to  them.  They,  we 
are  very  clear,  could  never  be  called  upon  rightfully  to  pay  this 
cost ;  and  if  they  have  merits  in  their  suit,  the  presumption  of 
law  and  fact  is,  that  a  rehearing  will  not  deprive  them  of  those 
merits.  But  if  the  appellants  have  merits  in  their  defence,  and 
their  appeal  is  disallowed,  they  are  forever  concluded. 

The  receiving  of  the  appeal,  manifested  by  taking  the  bond, 
receipting  for  the  costs,  and  entering  on  the  minutes  of  the  Court, 
was  an  official  act,  and  imports,  prinia  JaciCj  that  the  require- 
ments of  the  Statute  were  all  complied  with.  Let  it  be  conced- 
ed that  these  things  may  be  inquired  into ;  that  it  was  competent 
to  remove  the  prima  facie  import  of  the  recital  in  the  bond,  that 
the  cost  was  paid,  by  proof  that  it  was  not  paid,  then  how  stands 
the  case?  The  proof  shows  two  things.  1st.  That  in  legal 
effect,  it  was  paid,  and  2d.  That  it  was  the  act  of  the  Clerk,  and 
not  of  the  defendants  in  error,  which  caused  it  not  to  be  liter- 
ally paid.  The  defendants  in  error  were  there,  ready  and  willmg 
to  pay,  and  from  aught  that  appears,  would  have  paid  the  cost, 
had  not  the  Clerk  himself  volunteered  to  decline  receiving  it,  in 
order  to  get  time  to  make  out  the  bill.  The  Clerk  does  not  say, 
in  so  many  words,  that  he  declined  receiving  it,  but  such  was  the 
effect  of  both  his  words  and  actions;  for  he  says,  that  he  did 
not  tender  a  bill  of  the  costs,  and  told  the  party  that  he  would 
make  it  out  as  soon  as  possible.  Had  the  Clerk,  or  any  one  for 
him,  within  the  four  days,  tendered  to  the  defendants  the  bill  of 
costs,  and  they  had  failed  to  pay  it,  the  case  would  have  been 
very  different.  There  is,  however,  no  evidence  that  it  was  ten- 
dered to  them,  or  that  they  had  any  opportunity  to  pay  it.  The 
Clerk  having  virtually  asked  time  to  make  out  the  bill,  they 
could  not  have  been  in  laches  until  called  upon  to  pay.  Under 
these  circumstances,  are  they  not  to  be  considered  as  having,  on 
their  part,  complied  with  the  law  ?  The  meaning  of  the  Stat- 
ute is,  that  a  party  shall  not  have  the  benefit  of  an  appeal,  if  he 
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neglects  or  refuses  to  pay  the  costs.  It  certainly  does  not  mean 
that  he  shall  be  deprived  of  the  right  of  appeal,  by  the  neglect 
or  omission  of  the  officer.  Had  these  defendants  taken  the 
money  from  their  purses,  and  tendered  the  amount  of  the  costs, 
and  it  had  been  declined  by  the  Clerk,  can  there  be  a  doubt  but 
that  then  their  appeal  ought  to  be  sustained  P  The  case  made 
is,  in  substance,  the  same.  They  were  there  for  the  express  pur- 
pose of  entering  an  appeal,  and  the  Clerk  testifies  that  he  had 
no  right  to  presume  but  that  they  would  have  paid  the  cost,  if 
he  had  tendered  the  bill.  What  was  the  legal  effect  of  his  con- 
duct ?  It  was,  to  become  himself  chargeable  with  it,  to  the 
other  officers  to  whom  it  was  due.  Not  to  pass  the  amount  to 
the  account  of  the  defendants  with  him,  but  to  recognize  it  as 
paid,  and  to  assume  its  payment  to  the  officers ;  and  thus  we  say, 
to  all  legal  intents,  the  cost  was  paid,  and  the  Statute  complied 
with.  Upon  this  view  of  it,  how  are  the  plaintiflFs  injured  ?  The 
requiiement  that  the  cost  shall  be  paid,  is  unquestionably  for 
their  benefit.  If  it  was  paid,  they  get  the  benefit  I  Have  no 
idea  at  all,  that  under  the  facts  disclosed  in  this  record,  they 
could  be  made  liable  for  the  cost  due,  when  this  appeal  was  en- 
tered. Is  it  objected,  that  upon  this  view  of  the  matter,  the  of- 
ficers are  constrained  to  risk  the  solvency  of  the  Clerk  for 
their  costs  ?  The  reply  is,  that  they  take  that  risk,  as  well, 
when  the  money  is  literally  paid  to  him.  He  is  by  law,  the  re- 
ceiving officer  of  this  fund.  Under  the  facts  of  this  case,  he  is 
as  clearly  liable  to  be  ruled  for  the  costs,  as  if  he  had  received 
it  in  hand.  It  does  not  alter  the  case,  that  counsel  for  plaintiff 
in  error  paid  this  cost,  since  they  paid  it  in  their  own  money. 
Let  the  judgment  be  affirmed. 
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No.  8. — ^Abraham  Harman  and  another,  executors,  &c.  of 
Shadrach  Winkler,  deceased,  plaintiffs  in  error,  vs.  R.  A.  Al- 
len &  Co.  defendants. 

[1.]  A  les9ee  of  steam  saw  mills  is  neither  agetU  nor  guperintendent,  in  con- 
templation of  the  Act  of  1842.  He  may  create  a  lien  on  the  proper- 
ty for  services  rendered,  or  for  supplies  furnished  the  mills,  during  his  oc- 
cupancy, to  the  extent  of  his  unexpired  term,  but  no  further.    The  tenant 

cannot,  by  his  contracts,  encumber  the  reversion. 

■ 

Claim,  in  Chatham  Superior  Court.     Decision   by  Judge   H. 
R.  Jackson,  June  2d,  18^1. 

This  was  an  application  for  summary  process,  under  the 
Acts  of  December  11th,  1841,  December  17th,  1842,  De- 
cember  24th,  1847,  (Mw  Digest^  428)— to  enforce  the  .lien  of  R. 
A.  Allen  &  Co.  upon  the  Savannah  steam  saw  mill,  for  timber 
furnished  said  mill.  The  affidavit  stated,  that  Abram  Harman 
and  Zachariah  Winkler,  as  executors  of  Shadrach  Winkler,  were 
the  owners  of  the  mill,  and  that  Amos  Webb  was  their  agent, 
to  whom  the  timber  was  delivered.  Harman  and  Winkler,  as 
executors,  interposed  a  claim  to  the  property,  and  upon  the  trial 
of  this  claim,  the  Jury  found  a  special  verdict;  among  other 
things,  they  found,  ^^  that  at  the  time  said  judgment  was  obtain- 
ed, one  Amos  Webb  was  the  lessee  of  said  mill ;  and  that  the 
freehold  of  the  same  belonged  to  the  claimants,  as  executors  of 
Shadrach  Winkler ;  that  the  debt  for  which  the  said  judgment 
and  execution  were  obtained,  was  contracted  by  the  said  Webb, 
the  lessee  of  the  mill,  while  the  same  was  in  his  exclusive  pos^ 
session,  custody  and  control ;  and  that  the  said  executors  had 
no  interest  with,  nor  relation  to  the  said  debt,  but  that  the  same 
was  contracted  by  the  said  Webb,  for  his  own  use  and  benefit,  h( 
being  in  possession  of  said  mill,  and  exclusively  running  tht 
same ;  and  die  said  supplies  being  furnished,  while  the  mill 
was  thus  in  his  possession." 

Upon  the  facts  thus  found,  the  presiding  Judge  held,  that  the 
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property  was  subject  to  the  execution,  under  the  acts  before  re- 
ferred to. 

Upon  this  decision  error  has  been  assigned. 

Chaslton,  Wabd  &  Owens,  for  plaintiff  in  error. 

Law  and  Bartow,  for  defendant. 

By  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

This  writ  of  error  is  sued  out  to  reverse  a  judgment  of  the 
Circuit  Court,  awarded  on  a  special  v.erdict  From  the  facts 
found  by  the  Jury,  it  seems  that  the  Savannah  steam  saw  mills,  own- 
ed by  the  estate  of  Shadrach  Winkler,  deceased,  were  leased  to  one 
Amos  Webb.  During  the  term,  the  lessee  contracted  a  debt  with 
Robert  A.  Allen  &  Co.  for  timber  furnished  for  the  use  of  said  mills, 
amounting  to  f  688  44.  W^ebb  failing  to  pay  the  account  when 
demanded,  the  creditors  applied  for,  and  obtained  an  execution,  un- 
der the  lien  laws  of  this  State,  and  caused  it  to  be  levied  on  property 
*^  attached  ia  and  forming  a  jHirt  of  said  miUs?^  The  executors 
of  W^inkler  resist  the  proceeding,  on  the  ground  that  the  free- 
hold is  not  liable  for  the  contracts  of  the  tenant,  made  as  this 
was,  for  his  exclusive  use  and  benefit,  and  in  which  the  pro- 
prietors of  the  fee,  had  no  interest  whatever. 

The  lien  given  by  the  Act  of  1842,  and  the  summary  remedy 
provided  for  its  enforcement,  {J^eio  Digesty  428,)  are  in  behalf 
of  the  persons  who  are  employed  by  the  ^^  owner,  agent  or  su- 
perintendent of  the  mills ;"  or  for  services  rendered,  or  for  sup- 
plies of  any  description,  which  may  be  furnished  such  steam 
mill. 

It  is  clear  that  a  lessee  is  neither  agent  nor  stq)erintendeni,  in 
contemplation  of  the  Statute.  He  must  therefore  be  the  owner 
of  the  property,  or  otherwise  the  Act  does  not  apply  to  him  at 
all.  But  he  is  the  qualified  owner  of  the  mills ;  and  it 
was  competent  for  him,  as  such,  to  bind  the  property  for  the  un- 
expired term  for  which  it  was  let    Beyond  this  he  could  not  go. 

It  would  be  intolerable  to  hold,  that  he  could  create  liens 
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upon  the  reversion,  ad  libitumj  for  stocks  and  other  materials  con- 
sumed during  his  temporary  occupancy. 

It  has  been  contended  that  the  words  agent  and  st^eriniendent 
include  those  who,  de/adOy  control  the  property,  irrespective  of 
the  ownership.  If  so,  then,  a  mere  trespasser  or  disseizor,  who 
wrongfully  obtains  the  custody,  might  encumber  the  estate  with 
&e  Liost  ruinous  burdens.  Such  we  apprehend,  could  not  have 
been  the  intention  of  the  Legislature.  None  but  the  rightful 
owner,  his  agent  or  superintendent,  can  exercise  this  power ; 
and  inasmuch  as  the  tenant,  for  the  time  being,  is  the  rightful 
owner,  he  may,  by  his  contracts,  bind  the  property  to  the  extent 
of  his  interest,  but  no  further. 

The  judgment  must  therefore  be  reversed. 


iu.4 


No.  9. — ^Wm.  B.  Gaulden  and  others,  plaintiffs  in  error,  vs. 

The  Stat^  of  Georgia,  defendant. 

[1.]  Where  a  Solicitor  General  ux  this  State  has,  during  his  term  of  office, 
instituted  a  prosecution  against  a  defendant,  by  preferring  a  bill  of  indict- 
ment against  him  for  a  Tiolation  of  the  law,  public  policy  forbids  that 
he  should  be  allowed,  after  the  expiriition  of  his  term  of  c^ce,  to  be  em- 
ployed as  counsel  for  such  defendant,  on  his  trial  for  the  offence  charged 
in  such  indictment. 

Motion,  in  Bryan  Superior  Court  Decision  by  Judge  H.  R. 
Jackson,  December  Term,  1851. 

The  case  of  the  State  vs.  James  Cody  and  Patrick  Cody,  for 
a  misdemeanor,  being  called  up  for  trial,  Wm.  B.  Gaulden  ap- 
peared as  one  of  the  counsel  for  defendants,  and  requested  his 
name  to  be  marked  on  the  docket ;  when  counsel  for  the  State 
objected,  upon  the  ground  that  said  Graulden,  at  the  previous 
April  Term,  (being  dien  the  Solicitor  General  of  the  district,) 
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drafted  the  indictment  upon  which  the  issue  for  trial  was  formed  ; 
that  he  consulted  with  the  assistant  counsel,  and  was  cognizant 
of  Hie  facts  of  the  case.  It  also  appeared  that  the  Solicitor 
General's  fee  for  drawing  the  indictment  had  been  allowed  by 
the  Court,  but  had  not  been  paid  out  of  the  fines  and  forfeitures, 
as  authorized  by  law,  there  not  being  any  fund  in  hand  for  that 
purpose. 

Upon  argument,  the  Court  below  excluded  Mr.  Graulden  from 
appearing  as  counsel. 

This  decision  is  assigned  as  error. 

Wm.  B.  Gaulden  and  Wm.  B.  Fleming,  for  plaintiff. 

Jno.  Owens,  for  defendant  in  error. 

Wm.  B.  Gaulden,  for  plaintiff  in  error,  submits  the  following 
note  of  the  points  and  questions  to  be  made  : 

The  election  of  Solicitor  General  to  oiBfice,  is  in  the  nature 
of  a  contract. 

The  termination  of  the  term  for  which  the  party  was  elected, 
is  a  termination  of  the  contract,  and  the  parties  are  remitted  to 
their  original  positions. 

In  this  case,  the  term  of  office  had  expired,  and  a  successor 
elected  and  qualified.  2d.  There  is  no  analogy  between  the  re- 
lations of  a  Solicitor  General  and  the  State,  and  the  relations  of 
any  ordinary  counsel  and  client.  But  if  there  was  a  client  who 
employs  counsel  to  perform  specific  duties  up  to  a  certain  point, 
and  then  discharges  him,  releases  the  counsel  from  all  obligation 
not  to  be  employed  against  him  in  that  case.  In  this  case,  I 
had  been  discharged  by  the  State. 

3d.  I  could  have  known  nothing  oi  the  facts  ot  the  case, 
except  as  I  derived  them  from  counsel ;  this  was  mere  hearsay 
and  not  remembered  by  me  five  minutes  after. 

4th.  This  indictment  was  found  on  presentment  of  a  Grand 
Jury ;  the  law  made  it  the  duty  of  the  Solicitor  General  to  draft 
this  indictment.     Princess  Digest,  659.     The  Constitution  of  the 
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United  States,  Prince,  900.  Constitution  of  Georgia,  po^c  911, 
Princess  Digest.  No  compensation  was  ever  received  for  drawing 
the  indictment. 

By  the  Court. — ^Wahner,  J.  delivering  the  opinion. 

[I.]  The  question  made  in  this  case  is,  whether  a  Solicitor  Gen- 
eral who,  in  his  official  capacity,  has  drawn  an  indictment  against  a 
defendant  or  defendants,  and  prosecuted  the  same,  as;  counsel  for 
the  State,  can  be  permitted,  aAer  the  expiration  of  his  term  of  office, 
to  take  a  fee  from  the  defendant  or  defendants,  in  such  indict- 
ment, and  appear  as  his  or  their  counsel,  for  the  purpose  of  de- 
fending him  or  them,  on  the  trial,  for  [the  accusation  contained 
therein  ?  The  practice  in  most  of  the  Circuits  of  this  State,  so 
far  as  we  know  or  believe,  has  heretofore  uniformly  'been,  to 
aUow  the  Solicitor  General  to  appear  as  counsel  for  the  defend- 
ants against  whom  bill;  of  indictment  had  been  preferred  during 
his  term  of  office.  In  this  case,  the  former  Solicitor  General 
has  only  done  what  has  heretofore  been  the  general  practice  in 
most  of  our  Circuit  Courts ;  but  upon  what  principle  this  prac- 
tice has  been  allowed  to  prevail,  we  are  not  advised.  The  ques- 
tion has,  however,  now  been  presented  for  our  consideration 
and  judgment,  and  we  are  bound  to  decide  it  according  to  our 
views  of  right  and  public  policy.  It  is  urged  in  behalf  of 
the  former  Solicitor  General,  that  in  his  official  capacity,  he  must 
be  considered  as  standing  indifferent  between  the  people  of  the 
State  and  the  defendant  who  is  indicted ;  that  when  his  succes- 
sor has  been  elected  and  qualified,  the  State  is  to  be  considered 
as  having  discharged  him  from  her  service,  and  therefore,  he  is 
at  liberty  to  appear  as  counsel  for  the  defendants  whom  he 
prosecuted  while  in  office.  Admitting,  that  in  his  official  capa- 
city, he  is  supposed  to  stand  indifferent,  so  far  as  his  personal  feel- 
ings are  concerned,  yet,  he  is  not  the  less  the  counsel  for  the  State 
on  that  account,  and  must  necessarily  become  familiar  with  the 
facts  of  the  case  upon  which  the  State  relies  for  a  successful  prose- 
cution of  the  indictment.  His  position,  as  the  counsel  for  the 
State,  enables  him  to  learn  the  difficulties  which  may  stand  in 
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tke  way  of  the  conviotkm  of  one  who  is  really  guilty,  which  bo 
other  person  would  be  as  likely  to  know,  for  the  reason,  that 
his  communication  with  the  prosecutor,  the  witnesses,  and  the 
Grand  Jury,  afford  him  the  means  of  ascertaining  many  facts, 
which  only  those  whd  are  oJkiaUy  connected  with  the  goy^n- 
ment,  can  know.  Shall  he  be  permitted  to  make  use  of  the 
privilege  thus  officially  conferred  upon  him,  while  in  the  discbarge 
of  his  duties  as  counsel  for  the  State,  for  the  purpose  of  defending 
those  who  have  been  accused  of  crime  during  his  official  term 
of  office,  and  that,  too,  for  a  reward  paid  by  them  to  him,  for  suc!^ 
service  ? 

Neither  can  the   Solicitor   General,  on  the  expiration  of  his 
term  of  office,  properly  be  considered  as  having  been  discharged 
by  the  State.     The  contract  between  him  and  the  State  is,  that 
he  will  perform  certain  duties  enjoined  by  law,  for   a  specified 
term  of  time,  for  a  stipulated  compensation.     Upon  the  expira- 
tion of  the   period  of  time  for  which  he  ^as   elected,  be  is  out 
of  office,  by  the   express  terms  of  the  contract.     The  State  does 
not  discharge  him,  but  his  term  of  service  expires,  by  the  express 
stipulation  of  the  contract  made  between  himself  and  the  State  • 
and  hence,  the  want  of  any  analogy  between  such  a  contract  and  a 
contract  with  a  private  citizen  for  professional  services,  who  dis- 
charges his  counsel  from  his  case  before  the  termination  of  the 
suit  in  which  he  is  employed.     The  administration  of  the  law 
should  be  free  from  all  temptation  and   suspicion^  so  far  as  hu- 
man agency  is  capable  of  accomplishing  that  object ;  and  in  our 
judgment,  public  policy  most  emphatically  demands,  that  a  So- 
licitor General  who  has  been  employed  by  the  State,  to  prose- 
cute defendants  for  a  violation  of  her  laws,  for  the  compensation 
affixed  by  law,  should  not   be    allowed  to  defend  such  defend- 
ants from  the  charge  contained  in  the  indictment,  alter  the  expi- 
ration of  his  term  of  office,  for   a   compensation   to  be  paid  by 
them  for  that  purpose.     Such  a   practice   will  have  a  tendency 
to  greatly  embarrass  the  administration  of  the   Criminal  Law  ; 
for,  as  the  term  of  the  office  of  Solicitor  General  is  about  to  ex- 
pire, prosecutors  and  others,  who  may  be  intrusted  to  prosecute 
offenders,  will  necessarily  be  restrained  from  commuoicatiiig 
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freely  with  the  State's  counsel,  when  h«  may  be  employed  at 
the  next  term  of  the  Court,  to  defend  the  indicted  culprit.  It  is 
no  sufficient  answer  to  say,  that  the  law  will  not  allow  him  to 
disclose  any  fact  which  may  have  been  communicated  to  him, 
as  the  counsel  for  the  State,  to  her  prejudice.  If  he  knows  the 
Tulnerable  points  in  the  case,  derived  by  his  official  connexion 
with  it,  there  are  many  ways  by  which  those  points  might  be 
made  available  to  the  defendant  on  his  trial,  by  his  counsel,  be- 
sides disclosing  them  as  a  witness.  If  he  has  knowledge  of 
facts,  derived  from  his  official  connexion  with  the  prosecution, 
which  will  operate  to  the  prejudice  of  the  State,  and  he  is  per- 
mitted to  act  as  counsel  for  the  defendant,  that  knowledge  will 
be  made  available  in  the  defence ;  therefore,  we  place  our  judg. 
ment  on  the  ground,  that  public  policy  forbids  that  a  Solicitor 
General  who  has  prosecuted  a  defendant  for  a  violation  of  the 
law,  by  preferring  an  indictment  against  him,  should  appear  as  his 
counsel  to  defend  him  from  the  charge,  after  the  expiration  of  his 
term  of  office.  We  take  pleasure  in  stating,  that  in  the  present 
instance  the  plaintiff  in  error  has  only  pursued  the  general 
practice  which  has  heretofore  prevailed  in  most  of  the  Circuits  of 
this  State,  and  that  no  positive  abuse  of  his  professional  confidence 
has  been  made  to  appear,  and  none  is  imputed  to  him  in  this 
case,  by  the  judgment  whicl^  we  have  felt  it  to  be  our  duty  t(^ 
award ;  but  we  affirm  the  judgment  of  the  Court  below,  as  be- 
fore stated,  on  the  gi[ound  of  public  policy,  irrespective  of  the 
particular  facts  of  this  case. 
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No.  10. — George  W.  Cook,  plaintiff  in  error,  vs.   The  State 

OF  Georgia,  defendant. 

[1.]  If  the  indictment  sets  oat  the  offence,  in  the  language  of  the  Penal 
Code  creating  it,  or  so  plainly  and  distinctly  that  the  Jury  can  clearly  un- 
derstand the  nature  of  the  offence,  it  is  sufficient. 

\2S\  If  a  married  man  have  criminal  intercourse  with  his  own  daughter,  she 
being  a  single  woman,  he  is  guilty  of  incestuous  adultery,  and  she  of  in. 
cestuous  fornication. 

[8.]  An  indictment  charges  the  offence  to  have  been  committed  on  a  day 
certain,  and  on  divers  daySy  before  and  after  that  time :  Held^  that  the 
words,  on  divers  days,  <&c.  may  be  rejected  as  surplusage. 

[4.]  The  offence  may  be  charged  to  have  been  committed  on  any  day  pre- 
yiouB  to  the  finding  of  the  bill,  and  may  be  proven  at  any  time,  within  the 
term  of  limitation. 

[5.]  Hie  presiding  Judge,  upon  deteitnining  certain  motions  to  quash  an 
indictment,  said,  that  he  had  doubts  about  the  law,  and  having  such  doubts 
he  would  give  the  State  the  benefit  of  them ;  because   the  State  was  not 
allowed  to  carry  the  case  to  the  Supreme  Court :  iJe/d,  that  this  remark 
was  neither  an  error  nor  an  irregularity. 
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[6  ]  In  prosecutions  for  bigamy,  alultery  or  incestuous  adultery  :  Held,  that 
the  admissions  of  the  defendtmt,  as  to  the  faot  of  bis  marriage,  are  admisoi' 
ble  in  evidence,  aud  that  it  is  not  necessary  to  prove  a  marriage  in  fact. 

Indictment  for  incestuous  adultery,  in  Marion  Superior  Court. 
Tried  before  Judge  Iterson,  September  Term,  1851. 

The  indictment  in  this  case  alleged,  that  "  George  W.  Cook, 
being  a  married  man,  in  the  County  and  State  aforesaid,  on  the 
first  day  of  May,  in  the  year  1851,  and  on  divers  other  days  and 
times,  before  and  after  that  day,  did,  then  and  there  (and  on  said 
other  days  and  times)  commit  divers  acts  of  incestuous  adultery, 
by  cohabiting  and  having  sexual  intercourse  with  one  Lucinda 
Cook,  an  unmarried  woman ;  she  the  said  Lucinda  Cook,  being 
then  and  there,  the  daughter  of  him,  the  said  George  W.  Cook, 
contrary  to  the  laws,"  &c. 

On  the  trial,  defendant's  counsel  moved  to  quash  the  indict- 
ment 1st.  Because  it  did  not  aver  that  Lucinda  Cook  was  the 
legitimate  daughter,  of  the  whole  blood,  ofthe  defendant,  by  her 
mother,  to  whom  he  was  legally  married. 

2d.  Because  it  alleges,  "  divers  othertimes,  before,  &c."  when 
it  should  aver  and  be  confined  to  a  particular  date. 

The  Court  overruled  the  motion,  saying  that  he  had  doubts 
upon  the  question,  and  having  such  doubts,  he  would  give  the 
State  the  benefit  of  them ;  because  the  State  was  not  allowed  to 
carry  the  case  to  the  Supreme  Court.  To  this  decision  defend- 
ant excepted. 

The  State  proposed  to  prove  by  defendant's  admissions,  that 
Lucinda  Cook  was  his  daughter,  and  that  her  mother  was  his 
lawful  wife,  to  ^ham.  he  had  been  legally  married.  Defend- 
ant's counsel  objected,  and  insisted  that  the  marriage  should  be 
proved  by  the  record  of  the  license  and  retum  thereon ;  and 
the  mother  identified  by  witnesses  who  were  present  at  die 
marriage ;  and  that  neither  proef  of  cohabitation^  reputatiM  or 
eonfessions,  nor  all  combined,  are  admissible,  without  proof  of 
the  marriage  ia  faet;  and  that  the  alleged  daughter  is  the  le- 
gitimate offspring  of  such  marriage. 
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The  Court  overruled  the  objection  and  admitted  the  evidence, 
and  defendant's  counsel  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge  the  Jury, 
that  ^  law  v^as  as  insisted  on  by  counsel,  as  to  the  proof  of  mar- 
riage, &c.  The  Court  refused  so  to  charge,  and  defendant  excepted. 

On  these  exceptions  error  is  assigned. 

A.  MoKTON,  for  plaintiff  in  error. 

Sol.  Gen.  Williams,  for  defendant. 

Bj^ihi  CaurL — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  indictment  in  this  case  was  sought  to  be  quashed, 
upon  the  ground  '^  that  it  does  not  aver  that  Lucinda  Cook  was 
the  legitimate  daughter,  of  the  whole  blood,  of  the  defendant,  by 
her  mother,  to  whom  he  was  legally  married.'*  The  motion  to 
quash,  was,  as  we  believe,  properly  overruled  by  the  presiding 
Judge.  The  rule  of  this  Court,  as  to  setting  out  the  offence,  is 
well  settled :  it  is  the  rule  which  th  2  Legislature  has  prescribed. 
If  the  indictment  charges  the  offence  in  the  language  of  the 
Code  creating  it,  or  so  plainly  and  distinctly,  that  the  Jury  can 
clearly  understand  its  nature,  we  hold  it  sufficient.  The  of- 
fence charged  in  this  indictment  is  incestiious  advUery,  The 
Penal  Code  simply  declares,  that  if  any  person  shall  commit 
incestuous  fornication  or  adultery,  such  person  so  oflFending, 
shall,  on  conviction,  be  punished  by  imprisonment  and  labor, 
&c.  The  indictment  avers  that  the  defendant,  being  a  married 
man,  did,  on  the  first  day  of  May,  1851,  and  on  divers  other 
days,  before  and  after  that  day,  commit  divers  acts  of  incestuous 
adultery,  by  cohabiting  and  having  sexual  intercourse  with  one 
Lucinda  Cookj  an  unmarried  woman — she,  the  said  Lucinda 
Cookj  being  then  and  there,  the  daughter  of  him,  the  said 
George  W.  Cook — contrary  to  the  laws,  &c.  I  do  not  see  but 
that  this  description  of  the  offence  is  quite  sufficient  to  enable 
the  Jury  to  understand  the  nature  of  it.  They,  as  sensible,  al- 
though unprofessional  men,  could  not  fail  to  see  that  they  were 
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impanneled  to  try  George  W»  Cook  for  the  offence  of  incestuous 
adtdtery.  They  could  not  mistake  it  for  any  other  oSence.  The 
charges  are  that  he  was,  on  a  day  named,  guility,  not  of  adul- 
tery, but  incestuous  adultery,  by  having  sexucU  intercourse  tviih  Lu- 
cinda  Cook^  being  then  and  there,  his  own  daughter ;  and  that 
he  was  a  married  man. 

What  constitutes  the  crime  of  incestuous  adultery  ?  What 
are  its  elements?  Marriage  of  the  defendant,  the  fact  of  sexual 
intercourse,  and  the  relation  of  the  parties  within  the  Levitical  de- 
grees :  all  of  which  are  averred,  and  so  plainly  as  to  be  issuable — 
so  plainly,  that  the  Jury  are  obliged  to  understand,  that  they 
are  to  find  all  the  jssues  against  the  defendant,  before  they  can 
find  him  guilty. 

[2.]  Another  exception  to  the  indictment  was,  that  the  facts 
charged  make  a  case  of  incestuous /ormca/ioTi,  and  no  convic- 
tion, therefore,  could  be  had  on  it  for  incestuous  adultery. 
Here  the  defendant  is  charged  to  be  a  married  man,  and  the 
woman  an  unmarried  female.  The  exception  goes  upon  the 
idea  that  the  crime  of  adultery  is  not  complete,  unless  both  par- 
ties are  married.  Such  is  not  the  law.  If  both  are  married, 
the  connection  would  be  adulterous  as  to  both.  Since  one  is 
married  in  this  case,  to  wit,  the  defendant,  his  crime  is  incestu- 
ous adultery.  The  woman  being  unmarried,  her  crime  is  in- 
cestuous fornication.     1  Yeaiesj6.     2  DaM.  124. 

[3.]  Again,  the  indictment  was  sought  to  be  quashed,  on  the 
ground  that  it  does  not  charge  the  offence  to  have  been  com- 
mitted on  a  particular  day.  It  is,  no  doubt,  claimed  to  be  un- 
certain, because,  after  charging  the  offence  to  have  been  com- 
mitted, on  a  day  certain,  to  wit,  the  1^/  day  oj  May^  1851,  it 
proceeds  to  say,  and  on  divers  ot/ier  days  and  times^  before  and 
after  that  day.  These  words  may  be  rejected  as  surplusage,  u  day 
certain  having  been  charged.  See  2  Mason* s  R.  140.  1  Starkie^s 
Crim.  Pie,  235.  Rose  vs.  Redman,  2  Leach  C.  C.  536.  1  Ibidy 
127.     Rejecting  them,  time  is  averred  with  sufficient  certainty. 

[4.]  Any  day  previous  to  the  finding  of  the  indictment  will 
do,  except  when  time  enters  into  the  nature  of  the  offence  ; 
and  the  offence  may  be  proven  on  any  day,  within  the  period  of 
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Limitations,  dating  back  from  the  finding  of  the  bill.  4  Geo. 
R.  341.  1  ChiUy's  C.  L.  side  page,  224,  '5.  1  Sletjoari  ^  Por- 
ier,  208.     1   Tyfer,  295.     ^ 

[5.]  When  the  presiding  Judge  determined  upon  these  motions 
to  quash  the  indictment,  he  remarked  that   he  had  doubts  about 
the  law,  and  having  such  doubts,  he   would  give  the  State   the 
benefit  oi  them ;  because  the  State   was  not   aUowed  to  carry 
the  case  to  the  Supreme  Court.     Counsel  for  the  defendant  be- 
low have  brought  this  remark  here  as  error.     This  remark  is  no 
ruling ;  it  is  the  expression  of  a   reason  for   ruling   as   he  did 
against  the  plaintiff  in  error.     We  are  not  disposed   to   treat  it 
as  an  irregularity  to  be  censured,  much  less   as  an  error  to  be 
corrected.     It  is  to  be  feared,  in  these  days  of  reform,  that  the 
Judges  will  be  so  strictly  laced,  as  to  lose  all  power  of  vigorous 
and  healthful  action.     I  have  but  little  fear  of  judicial  power  in 
Georgia  so  aggrandizing  itself,  as  to  endang'er  any  of  the  powers 
of  other  departments  of  the  government;  or  to  endanger  the  life 
and  liberty  of  the  citizen ;  or  to  deprive  the  Jury  of  their  appro- 
priate functions.     The  danger  rather   to  be  dreaded  is   making 
the  Judges  men  of  straw,  and  thus  stripping  the  Courts   of  pop- 
ular  reverence,  and   annihilating  the   popular  estimate  of  the 
power  and  sanctity  of  the  law.     I  am  not,  therefore,   disposed 
to  watch  with  great  vigilance  every  act,  phrase  or  sentiment,  that 
may  fall  from  the  Court,  with   the  hope   of  detecting  an   indis- 
cretion, or  fabricating  an  error.     Surely  some   discretion  ouglit 
to  be  allowed  to  able,  pains-taking,   conscientious    men,  as   to 
the  mere  e^ijf^e  of  judicial  procedure.     We  are  not  inclined  to 
regard  this  as  an  indiscretion,  even,  of  which  the  plaintiff  in  error  has 
any  right  to  complain  ;  because,  instead  of  prejudicing  his  rights' 
before  the  Jury,  it  would  seem  rather  to  be  calculated  to  incline 
them  towards  accjuittal';  that  is  to  say,  if  such  a  remark,  made  in  the ' 
hearing  of  the  Jury,  could  have  any  effect  at  all,  upon  the   mind 
of  a  conscientious  Juror,  which  I  seriously  question,   it  would 
incline  him,  if  he  was  not  fully  satisfied  of  his  guilt,   to  acquit 
one,  against  whom  the  law  had  been  niled   thus   doubtingly. 
But  what  principle  is  violated  in  the  remark  ?     The  reason  given, 
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for  affording  to  the  State  the  benefit  of  the  Judge's  doubts,  is  a 
true  one.  The  State,  in  criminal  cases,  cannot  take  the  cause  up ; 
the  defendant  can.  It  vras  s»id  in  the  argument,  that  the  great 
and  humane  principle  of  the  Common  Law,  that  if  there  is  rea- 
sonable doubt  as  to  guilt,  the  prisoner  shall  be  acquitted,  was 
violated.  We  recognize  this  just  and  benevolent  rule  of  con- 
duct, as  applicable  to  Jurors,  when  called  upon  to  pronounce  up- 
on guilt  or  innocence.  Nay,  more ;  we  hold  that  no  just 
Judge  will,  or  ought  to  be  permitted,  to  rule  a  principle  of  law 
against  any  man,  either  in  criminal  or  civil  causes,  against  his 
paramount  convictions.  A  Judge  who  would  do  this,  is  worthy 
of  impeachment.  But  a  Judge  may  doubt,  whilst  he  gives 
judgment,  with  a  preponderance  of  intellectual  evidence  in  fa- 
vor of  his  decision.  Perfect  assurance  that  he  is  right,  cannot 
always  be  had.  Decide  the  law  he  must — ^he  has  no  volition  in 
the  matter.  With  doubt,  or  without  doubt,  it  is  his  duty  to  de- 
cide every  question  of  law  which  properly  arises  in  a  cause ;  and 
if  he  decides  honestly,  with  the  best  energy  of  his  intellect — 
with  the  best  industry  of  his  circumstances — and  the  best  lights 
of  his  conscience — ^he  is  amenable  to  no  tribunal,  human  or 
divine,  for  the  error  of  his  judgment.  Is  it  expected  that  Judges 
are  always  to  decide  without  doubt?  If  it  is,  it  is  a  vain  ex- 
pectation. There  are  times  when  the  ablest  doubt,  and  good 
men  and  able  Judges  doubt  oftener  than  the  weak  and  uncon** 
scientious.  ^' Fools  rush  in  where  Angels  fear  to  tread!" 
One  of  the  ablest,  most  conscientious,  and  most  renowned  of 
English  Chancellors,  Lord  ISdoUy  was  called  the  doubting  Judge ; 
yet,  a  great  living  Jurist  has  said  of  him,  that  his  mind  was  nev- 
er perplexed,  but  by  the  fear  of  doing  injustice.  And  is  it  to  be 
conceded  that  in  criminal  cases,  a  Judge  must  decide  in  favor 
of  the  prisoner,  in  all  cases  where  he  has  doubts  ?  I  know  of 
no  such  rule  of  judicial  conduct.  He  ought  not  to  decide  in 
any  case,  but  according  to  his  convictions.  If  he  has  no  doubts, 
very  well.  If  he  has  doubts,  but  his  convictions,  notwith- 
standing, are  against  the  prisoner,  let  him  decide  according  to 
his  convictions.  Such,  we  consider  to  have  been  the  position 
of  Judge  Iverion^  in  this  case.     We  have  no  right    to  conclude 
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that  the  weight  of  his  conyictions  was  in  favor  of  the  prisoner, 
and  that,  notwithstanding  this,  he  decided  against  him,  because 
he  could  take  the  case  up,  and  the  State  could  not.  We 
dare  not  presume  such  official  depravity.  The  record  warrants 
no  such  presumption ;  nor  does  any  thing  in  the  personal  or 
official  character  of  the  man  warrant  it.  The  record  and  all 
other  things,  warrant  this,  to  wit,  that  his  convictions  as  to  the 
law,  were  against  the  prisoner,  but  that  he  was  not  so  clear,  as 
to  be  without  doubt ;  and  in  such  a  state  of  the  matter,  he  would 
give  to  the  State  the  benefit  of  his  doubt.  And  in  all  this  we 
find  nothing  wrong.  9  Martinis  R.  365.  ^yliffVs  Pond.  6  2  (. 
17.  Coke  Lit.  294.  2  Inst.  422.  2  DaU.  R.  160.  1  Yeatei"  R. 
443.    MU  if  McCord,  168.     5  Johm.  R.  296,  top  page. 

[6.]  The  Court  admitted  the  admissions  of  the  defendant, 
that  the  girl  with  whom  he  had  the  incestuous  connection,  was 
his  daughter,  and  that  her  mother  was  his  lawful  wife.  The  ad- 
mission of  this  evidence  is  excepted  to.  This  question  is  not 
without  difficulty.  It  may  be  considered  doubtful,  both  upon  prin* 
ciple  and  authority.  Acknowledgments,  co-habitation  and  repute, 
&c.  in  ordinary  civil  cases,  prove  marriage ;  but,  it  is  said,  in 
criminal  cases — ^as  in  prosecutions  for  bigamy  and  adultery — a 
marriage  in  fact  must  be  proved.  Upon  like  principles,  it  is 
insisted  that  in  this  case — a  prosecution  for  incestuous  adultery — 
a  marriage  in  fad  must  be  proven  ;  and  that  the  admissions  of 
the  defendant  are  not  competent.  As  a  general  rule,  the  con- 
fessions of  a  party,  freely  and  solemnly  made,  are  the  highest 
evidence.  So  reasonable  and  well  settled  is  this  rule,  that  ex- 
ceptions to  it,  to  be  sustained,  ought  to  rest  upon  the  most  un- 
assailable grounds.  It  is  argued  that  a  man  ought  not  to  be 
convicted  upon  confessions  of  a  fact,  which  he  may  have 
been  induced  to  make  contrary  to  the  truth,  with  the  view  of 
protecting  himself  from  a  criminal  prosecution.  That  is,  in  this 
case,  the  admissions  of  the  defendant,  that  he  was  married,  may 
have  been  made  with  a  view  to  prevent  a  prosecution  for  Uving 
in  a  state  of  adulter}'  with  his  alleged  wife,  and  therefore  ought 
not  to  be  admitted.  If  the  admissions  of  this  defendant  were 
made  after  his  connection  with  his  daughter,   he   must  be   pre- 
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sumed  to  have  made  them  with  a  knowledge  of  the   fact  that 
he  was  liable  to  prosecution  for  incestuous   adultery,  and   also 
with  a  knowledge,   that  upon  the  trial  of  such   a  prosecution, 
it  would  be  necessary  to  prove  his  marriage.     In  that  event,  his 
admissions   are   to  be  taken  to  be  true,  because   made  against 
his  interest.     If  made  before  such    connection,  it  can  only  be 
presumed  that  he  made  them  contrary  to  the  truth,  in  order  to 
shield  himself  from  a  prosecution  for  adultery,  upon  the  assump- 
tion that  he  was,  in  fact,  living  in  a  state  of  adultery.     Such  as- 
sumption, a  Court  has  no  right  to  make.     He  is,  I  think,  rather 
to  be  presumed  to  have  spoken  truly ;  and  upon  his  trial,  if  he 
spoke  under  a  misapprehension,  and  was  not   lawfully  married, 
he  might  defend,  by  showing  that  fact.     Upon  principle,  we  see 
no  reason  why  this  evidence  should  not  go  to  the  Jury,   to   be 
w^eighed  by  them,  and  respected  in  their  verdict,  for  what  it  is 
worth,  under  all  the  circumstances  of  the  case. 

But  one  case  was  read  directly  applicable  to  the  facts  of  this  case. 
No  more  could  be   found ;  because,  crimes    of  such  revolting 
atrocity  as  incestuous  adultery,  to  the  credit  of  humanity,  are  ex- 
ceedingly rare.     The  principle   upon  which  the  admissions  are 
claimed  to  be  excluded,  is  drawn    mainly   from  the  analagous 
cases  of  bigamy,  adultery  and   crim,  con.     The  first  and   the 
main  English  authority  which  seems  to  sustain    the  plaintiff  in 
error,  is  Morris  vs.  Millery  Burrow,  2057.     This  was  a   case   of 
crim.  con.  and  the  evidence  relied  upon  to  show  the  marriage  of 
the   plaintiff,  was  articles  entered  into  after  marriage,  to  settle 
the  wife's  estate,  co-habitation,  bearing  the  name  of  the  plaintiff, 
and  reception  of  the  w^oman  by  every  body,  as  the   wife  of  the 
plaintiff.     Lord  Mansfield  held  it  insufficient,    saying,  "  we  are 
all  clearly  of  opinion  that  in  this  kind   of  action — an  action  for 
criminal  conversation  with  the   plaintiff's   wife — there   must  be 
evidence  of  marriage  in  fact ;  acknowledgement,   co-habitation 
and  reputation  are  not  sufficient  to  maintain  this   action."     He 
put  his  ruling  upon  two  grounds :  "  1st.  because  crim.  con.  is  a 
"  sort  of  criminal  action  ;"   and   2d.  because  "  it  could  not  de- 
pend upon  the  mere  reputation  of  marriage,   which   arises  from 
the  conduct  or  declarations   of  the  plaintiff  himself .'^^     It  is  true. 
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that  his  Lordship  also  said,  that  in  prosecutions  for  bigamy, 
a  marriage,  in  fact,  must  be  proved.  Now  it  is  clear,  that  the 
rule  laid  down  as  applicable  to  actions  of  crim.  can.  is  right. 
The /)iafn/j^  shall  not  be  permitted  to  make  evidence  for  himself. 
Lord  Mansfield  would  not  permit  him  to  do  this,  in  Morris  vs. 
Miller  J  and  that  is  the  extent  to  which  the  judgment  goes,  in  that 
case.  The  other  case  relied  upon  in  England,  is  Birt  vs.  Bar- 
iotPy  DouglasSy  170,  which  was  also  a  case  of  mm.  con.  and  ruled 
bj  Lord  Mansfieldy  in  the  same  way  and  for  the  same  reasons. 
Now,  do  not  these  cases  stand  upon  different  principles  from  the 
case  at  this  bar  ?  There  the  jp/atTi/t^^  acts  and  admissions  in 
his  own  favor,  to  make  out  his  own  case,  were  excluded  ;  but 
here,  it  is  the  admissions  of  the  defendant^  made  against  his  inter- 
est, and  sought  to  be  used  by  his  adversary,  the  State,  that  we 
are  asked  to  reject.  They  certainly  do.  The  American  cases 
are  sustained  upon  the  authority  of  these  two  English  cases, 
and  I  believe  none  other  from  that  quarter.  At  the  same  time, 
I  concede,  that  according  to  the  o6;/6r  of  Lord  Mansfieldj  in  crim- 
inal prosecutions,  a  marriage  in  fact  must  be  proven.  In  re- 
lation to  the  case  of  Morris  vs.  Miller^  it  is  farther  to  be  remark- 
ed, that  the  admissions  of  the  defendant  as  to  ike  fad  of  the 
plaintiff's  marriage,  were  not  ruled  out.  There  was  in  that  case 
some  admissions  by  the  defendant.  He  being  surprised  at  a 
lodging  with  the  plaintiff's  wife,  and  asked  where  Major  Morrii 
wife  was,  replied,  "  in  the  next  room."  This  was  holden  in- 
sufficient, because  it  was  only  a  confession  of  ihe  reputation  of 
the  marriage.  See  Buller^s  JSi.  Si.  Prius,  28.  In  the  case  of 
Bigs  vs.  Curgenven^  3  Wils.  B.  399,  where  the  case  of  Morris 
vs.  MiUer  was  cited  and  considered,  the  Court  say,  ''  to  be  sure, 
the  defendant  saying  in  jest,  or  in  loose  rambling  talk,  that  he 
had  laid  with  the  plaintiff's  wife,  would  not  be  sufficient  alone  to 
convict  him  in  that  action  {crim.  con,) ;  but  if  it  were  proved  that 
the  defendant  had  seriously  or  solemnly  recognized  that  he 
knew  the  woman  he  had  laid  with  was  the  plaintiS's  wife,  we 
think  it  would  be  evidence  proper  to  be  left  to  the  Jury^  wiiJi- 
out  proving  the  marriage.^^  So,  an  admission  on  the  record, 
in  a  previous  judicial  proceeding,  of  the  validity  of  a  first  ma*- 
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riage,  was  admitted  against  the  defendant,  in  a  prosecution  for 
bigamy.  1  East.  P.  C.  470,  471,  '2.  2  ChiUy's  Crim.  Lauo, 
472,  notes.  Chitty^  in  a  note  to  the  tide,  "  indictments  for  biga- 
my or  polygamy,"  says,  "  any  evidence  seems  to  be  sufficient, 
which  will  convince  the  Jury  that  an  actual  marriage  was  com- 
pleted." 2  Chitiy  C  LaWj  472,  note.  PhillipSj  commenting  upon 
the  case  of  Morris  vs.  MiUer^  writes,  "  this  decision  does  not 
warrant  the  conclusion,  that  a  distinct  and  full  acknowledg- 
ment of  the  marriage,  made  by  the  defendant  himself,  will  not 
be  evidence  of  the  fact,  as  against  him,  and  sufficient  to  dispense 
with  the  more  formal  and  strict  proof  of  marriage."  2  PhiUipf 
Evid.  210, 211.  In  the  case  of  Regina  vs^  Uptony  being  an  in- 
dictment for  polygamy  or  adultery,  the  prisoner's  deliberate  de- 
claration, that  he  was  married  to  the  alleged  wife,  was  held  suf- 
ficient evidence  of  marriage.  I.e.  4r  Kir.  165,  note.  From 
this  notice  of  the  English  decisions,  it  iloes  not  seem  to  us,  that 
the  Common  Law,  as  we  adopted  it,  contains  a  settled  rule,  that 
in  prosecutions  for  bigamy  or  adulter}',  the  admissions  of  the 
defendant,  as  to  the  fact  of  marriage,  shall  be  excluded.  We 
are  not  therefore  required,  by  the  Common  Law,  to  adopt  such 
a  rule  in  the  Courts  of  Greoi^a.  We  are  at  liberty  to  settle  it 
here,  there  being  no  legislation  upon  the  subject,  according  to  our 
own  views  of  principle  and  policy.  If  we  seek  counsel  from  the 
.American  booksj  we  find  them  contradictory.  In  MassachtisettSj 
it  would  seem,  that  the  Courts  are  disposed  to  exclude  all  evi- 
dence of  marriage,  but  the  highest.  9  Mass.  492  and  15  Ridy 
163.  In  .New  Yorkj  it  has  been  held,  that  in  prosecutions  for  big^ 
amy,  the  confessions  of  the  party  are  not  sufficient,  but  a  mar- 
riage in  fact  must  be  proved.  4  Johns.  JR.  52.  7  Jokns.  R. 
314.  So  also,  in  Connediad.  See  The  State  vs.  Rostcelly  6 
Gmn.  446.  See  also,  1  JI/ar^A  i{.  391.  In  Permsylvania,  the 
contraiy  rule  obtains.  8  Serg.  if  Rawl.  169.  See  also,  7 
Greenl.  R.  57.     1  Jlshmead,  272.     2  Fair/.  391. 

Marriage,  by  the  Common  Law,  entered  into  by  persons  com- 
petent to  contract  it,  is  valid,  if  the  contract  be  made  per  verba  de 
preseniij  without  cohabitation,  or  if  mvide,  per  verba  dejuturo^  and 
be  followed  by  consummation.  This  doctrine  of  the  Common  Law 
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obtains  generally  in  the  States,  unless  altered  by  the  Statute. 
There  is  nothing  in  our  Statutes  \vhich  repeals  it.  No  form  is 
prescribed  for  solemnizing  marriage — no  form  of  proof  is  re- 
quired. Penalties  are  prescribed  against  persons  who  shall  per- 
form the  ceremony  without  a  license,  or  publication  of  banns,  to 
which  they  would  be  answerable ;  but  upon  Common  Law  prin- 
ciples, such  marriage  would  not  be  void  for  want  of  license  or 
publication  of  banns  in  Georgia.  It  is  manifest  then,  that  if 
marriage  in  fact,  must  be  proved,  and  contract  alone  is  necessa- 
ry to  make  a  valid  marriage,  the  contract  must  be  proved.  In 
cases  (and  they  are  most  numerous)  where  the  contract  is  not 
in  writing,  the  marriage,  if  confessions  are  eiccluded,  could  be 
proved  only  by  witnesses;  and  if  a  marriage,  in  fact,  in  crim- 
inal prosecutions,  must  be  proved  by  the  production  of  wit- 
nesses, the  result  would  be,  that  many  cases  where  proof  of  mar- 
riage is  necessary  to  conviction^  could  not  be  made  out.  The 
witnesses  could  not  be  produced.  They  die,  or  in  this  wan- 
dering, unsetded  age  and  country,  are  soon  scattered  to  the 
inaccessible  ends  of  the  earth.  These  considerations  demon 
strate  the  policy,  in  our  country,  of  the  mle  which  we  have 
adopted. 
Let  the  judgment  be  affirmed. 


No.  11. — George  M.  Duncan,  plaintiff  in  error,  v$.  Seaborn  C. 
Bryan,  trustee,  &g.  defendant  in  error. 

[I.]  W,  A  feme  covert,  applied  to  the  Superior  Court  to  have  D  appointed 
tnutee  of  certain  slaves,  claimed  as  her  »eparate  estate.  D  assented  to 
the  order  and  accepted  the  trust,  taking  possession  of  the  property  :  Held, 
that  in  a  suit  at  the  instance  of  W,  the  cestui  que  truety  that  D  was  preclud- 
ed from  denying  the  trust  and  setting  up  title  in  the  husband  of  W  to  the 
negroes,  in  order  to  secure  himself  from  accounting.* 


*NoTB. — See  next  case. 
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Motion  to  dismiss  a  bill,  in  Tooly  Superior  Court.  Decision 
by  Judge  Warren,  November  Term,  1851. 

Seaborn  C.  Bryan,  as  trustee  for  Mrs.  Mary  Wallace,  filed 
a  bill  against  George  M;  Duncan,  her  former  trustee,  alleging, 
that  W^m.  Britton,  J?y  his   last  will,  made  the  following  bequest : 

"  Item. — I  lend  to  my  niece,  Mary  Edwards,  one  negro  girl 
and  her  increase,  Corboro,  during  my  niece's  natural  life,  and  at  her 
death,  to  the  lawful  issue  of  her  body,"  and  a  limitation  over, 
in  case  of  her  death  without  lawful  issue. 

That  Mary  Edwards  intermarried  with  Richard  Wallace  and 
had  issue,  William  T.  W^allace  ;  that  Richard  Wallace,  being  in- 
volved in  debt,  and  his  creditors  being  about  to  interfere  with  the 
said  negro  and  her  increase,  to  pay  his  debts,  the  Superior  Court 
of  Houston  County,  at  its  Term,  18     ,  upon  the  petition  of 

Mary  Wallace,  appointed  James  Holderness,  trustee,  to  protect 
and  preserve  the  rights  of  the  said  Mary  to  the  said  negroes  ;  that 
at  the  April  Term,  1841,  the  same  Court  appointed  George  M. 
Duncan  trustee  in  the  stead  of  James  Holderness,  who  was 
present  consenting  thereto,  and  who  accepted  the  trust  and  re- 
ceived from  Holderness  the  proceeds  of  the  hire  of  the  negroes ; 
that  in  1844,  Duncan  dehvered  up  to  Mrs.  W^allace,  a  portion 
of  the  negroes,  but  retained  tlie  balance,  under  a  pretended 
claim. 

The  prayer  of  the  bill  was,  for  an  account  for  all  the  hire  and 
profits  of  the  negroes,  and  that  he  be  decreed  to  deliver  up  to 
the  present  trustee,  the  remaining  negroes.  Defendant's  coun- 
sel moved  to  dismiss  this  bill,  on  the  ground  that  the  case  made 
did  not  authorize  a  decree. 

The  Court  below  refused  to  grant  the  motion,  and  this  decis- 
ion is  brought  up  for  review. 

S.  T.  Bailey,  for  plaintiff  in  error. 

G.  R.  Hunter,  for  defendant. 
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By  the  Couri. — ^Lumpkin,  J.  delivering  the  opinion. 

William  Britton  died  in  South  Carolina,  bequeathing  to  his 
niece,  Mary  Edwards,  a  negro  woman  by  the  name  of  Corboro. 
The  following  is  the  clause  in  the  will  of  Brittoo,  disposing  of 
this  property :  "  I  lend  my  niece,  Mary  Edwards,  one  negro 
girl  and  her  increase,  Corboro,  during  my  niece's  natural  life, 
and  at  her  death,  to  the  lawful  issue  of  her  body ;  and  in  case 
my  niece  Mary  should  die  without  issue  or  a  minor,  then  it  is 
my  will  and  desire,  that  this  negro  girl,  Corboro,  and  her  issue, 
should  revert  to  my  niece,  Nancy,  and  in  hke  manner  to  the  law- 
ful issue  of  her  body." 

Mary  Edwards,  the  legatee,  afterwards  intermarried  with 
Richard  Wallace,  and  removed  to  the  State  of  Georgia.  Wal- 
lace, the  husband,  being  in  debt,  and  his  creditors  having  insti- 
tuted proceedings  to  subject  Corboro  and  her  children  to  the 
payment  of  their  claims,  Mrs.  Wallace,  the  wife,  came  into 
Court  and  applied  to  have  James  Holdemess  appointed  her  trus- 
tee, toprotect  this  property  from  her  husband's  contracts.  Hol- 
demess, some  time  thereafter,  surrendered  up  the  trust,  and 
George  M.  Duncan,  the  defendant,  with  his  consent,  was  substi- 
tuted as  his  successor. 

And  this  bill  is  filed  Ijy  Seaborn  C.  Bryan,  who  has  been  ap- 
j)ointed  ixnstee,  pendente  lite^  of  Mrs.  Wallace,  to  compel  Duncan 
to  account  for  this  property  and  its  proceeds.  Duncan,  by  his 
solicitor,  moved  to  dismiss  the  bill  for  want  of  equity,  which 
motion  was  refused  by  the  Court,  and  this  refusal  is  assigaed  as 
error. 

The  general  doctrine  is  not  disputed,  that  one  who  has  ac- 
cepted a  trust  and  acted  upon  it,  will  not  be  allowed  to  repudiate 
it  when  called  upon  to  account.  But  it  is  insisted  that,  under 
the  will  of  Britton,  Mrs.  W^allace  took  no  separate  estate,  but 
an  estate  for  life  or  in  fee^  which  was  transmissible,  and  upon 
which  the  marital  rights  of  Wallace,  the  husband,  attached ; 
that  as  to  these  slaves,  she  is  not  mi  jurisj  and  that  Chancery 
cannot  render  a  decree  in  her  favor. 

We  concede  that  this  is  the  true  construction  of  Britton's  will, 
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and  that  if  the  right  of  Mrs.  Wallace  rested  on  this  foundation 
alone,  that  it  could  not  be  sustained.  But  Duncan  having  ac- 
knowledged this  to  be  separate  property ^  and  it  having  been  ad- 
judged to  be  such,  by  a  Court  of  competent  jurisdiction,  whose 
decision  remains  unreversed ;  and  Duncan  having  obtained  pos- 
session of  the  negroes,  under  the  order  of  the  Court  appointing 
him  trustee,  it  is  neither  consistent  with  sound  law  nor  good  con- 
science, to  permit  him  to  deny  the  relationship,  when  summoned 
by  that  same  Court,  to  account  for  his  stewardship. 

By  the  order  of  the  Court  appointing  him  trustee,  this  is  sepa- 
rate property^  so  far  as  he  is  concerned,  and  Mrs.  Wallace  is  m 
juris^  as  to  this  estate,  in  a  controversy  between  her  and  her 
trustee.  Should  the  rights  of  third  persons  intervene,  either  of 
Mr.  Wallace,  the  husband,  or  of  his  creditors,  who  were  no  par- 
ties to  this  proceeding,  the  question  would  present  a  very  differ- 
ent aspect. 

While  it  is  admitted  that  Duncan  cannot  deny  his  character 
of  trustee,  it  is  argued  that  he  holds  the  slaves  in  trust  for  the 
true  owner^  and  not  for  Mrs.  Wallace.  The  answer  to  this  is, 
that  Duncan  was  appointed  trustee  for  the  wife^  and  for  nobody 
else ;  and  that  as  yet,  no  other  parties  are  before  the  Court. 

Again,  it  is  contended  that  the  order  appointing  Duncan,  was 
ex  parte,  and  therefore,  not  binding.  Qrant  this,  notwithstand- 
ing the  contrary  appears  by  the  record  to  be  true,  still,  if  Dun- 
can came  in  afterwards  and  made  himself  a  party  to  it  by  ac- 
cepting the  trust,  as  he  did,  it  is  such  a  ratification  of  the  pro- 
ceeding as  would  conclude  him.  In  short,  having  consented  to 
act  as  Mrs.  Wallace's  trustee,  he  will  be  forever  afterwards  pre- 
cluded from  contesting  the  fact  in  any  suit  between  themselves. 
The  law  forces  no  one  to  accept  a  gift  of  an  estate,  whether 
made  intrust  or  otherwise.  It  was  competent  for  Mr.  Duncan, 
to  refuse  both  the  estate  of  Mrs.  Wallace  nnd  the  office  attach- 
ed to  it.  But  having  once  accepted  the  trust  and  got  posses- 
sion of  the  property,  he  cannot  renounce  or  throw  off  the  du- 
ties and  responsibilities  thus  voluntarily  incurred. 

We  cannot  discover  any  error  in  this  case,  and  therefore  af- 
firm the  judgment. 
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No.  12. — Seaborn  C.  Bryan,  trustee,  &c.  plaintiff  in  error,  vs.  _ 

George  M.  Duncan,  defendant  in  error.  iio  7881 

[1.]  Where  tlie  iv ill  of  a  testator  contained  the  following  bequest :  "I  lend 
to  mj  niece,  Mary  Edwards,  one  negro  girl  and  her  increase,  Ck>rboro,  da- 
ring my  niece's  natural  life,  and  at  her  death,  to  the  lawful  issue  of  her 
body ;  and  incase  my  niece  Mary,  should  die  without  issue  or  a  minor,  then 
it  is  my  will  and  desire  that  this  negro  girl,  Corboro  and  her  issue,  should 
revert  to  my  niooc,  Xaiicy,  and  in  like  manner  to  the  lawful  issue  of  her 
body:**  Held,  that  tiie  word  /^fui  was  equivalent  to  the  word  ^"w,  and  vest- 
ed such  an  estate  in  the  legatee  to  the  property,  as  on  her  intermarriage 
the  marital  rights  of  her  husband  would  attach,  and  be  liable  for  the 
payment  of  bis  debts. 

[3.]  Where  a  married  woman  petitioned  a  Court  of  Chancery,  for  the  ap- 
pointment of  a  trustee,  to  protect^  what  she  supposed  was  her  separate 
property,  and  such  trustee  was  appointed  and  accepted  the  trust :  Held, 
that  such  judgment  did  not  prejudice  the  legal  rights  of  the  husband  to 
such  property,  who  was  no  party  to  it,  nor  his  creditors,  nor  a  bonajide  pur- 
chaser from  him. 

[3.]  A  trustee  may  purchase  the  trust  property  from  his  cestui  que  tnuty  who 
is  tuijurity -provided  there  is  a  distinct  bonajide  contract,  ascertained  to  be 
such,  after  a  jealous  and  scrupulous  examination  of  all  the  circumstances, 
that  the  cestui  que  trust  intended  the  trustee  should  purchase,  and  there  is 
no  fraud,  no  concealment,  no  advantage  taken  by  the  trustee,  of  informa- 
tion acquijred  by  him  in  the  character  of  trustee. 

In  Equity,  in  Dooly  Superior  Court.  Tried  before  Judge 
Warren,  November  Term,  1851. 

The  bill  filed  in  this  ease,  by  plaintiff  in  error,  as  the 
trustee  of  Mrs.  Mary  Wallace,  a  Jhnecoverty  set  forth  tha*  Wm. 
Britton,  by  his  last  will,  made  the  following  bequest : 

"  Bern. — ^I  lend  to  my  niece,  Mary  Edwards,  one  negro  girl 
and  her  increase,  Corboro,  during  my  niece's  natural  life,  and  at 
her  death  to  the  lawful  issue  of  her  body,"  with  a  limitation  over, 
in  case  of  her  death  without  lawful  issue. 

Mary  Wallace  intermarried  witli  Richard  Wallace,  and  had 
issue,  William  S.  Wallace.  .  Richard  Wallace  being  involved 
in  debt,  upon  the  petition  of  Mary  Wallace  to  tjbe  Superior 
Court  of  Houston  County,  a  trustee  was  appointed  to  protect  the 
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said  negro  and  increase,  as  the  separate  property  of  Mary  Wal- 
lace. Afterwards,  at  April  Term,  1841,  George  M.  Duncan 
was  appointed  trustee,  and  accepted  the  trust,  and  retained  pos- 
session of  the  property  and  its  hire,  until  1844,  when  he  deliver- 
ed up  a  portion  of  the  negroes,  retaining  the  remainder,  under  a 
claim  founded  upon  a  sale  from  Wallace  and  wife,  to  him.  The 
prayer  was  for  an  account  and  the  delivery  up  of  the  balance  of 
the  negroes,  as  trustee  under  the  aforesaid  appointment. 

The  answer  of  Duncan  admitted  the  facts  charged  as  above, 
but  submitted  that  under  the  will  of  Britton,  no  separate  estate 
was  created  in  Mrs.  Wallace,  but  that  Richard  Wallace,  by  his 
marital  rights,  was  the  true  and  lawful  owner  of  the  estate  taken 
by  Mrs.  Wallace  under  the  will. 

The  answer  farther  stated,  that  all  the  negroes  claimed  as 
trust  property,  were  levied  on  as  the  property  of  Richard  Wal- 
lace, and  defendant,  as  trustee,  interposed,  or  rather  prosecuted  a 
claim  thereto,  until  the  year  1844,  when  he  was  advised  by  his 
counsel,  W.  Poe,  Esq.  and  H.  G.  Lamar,  Esq.  that  the  proper- 
ty was  subject  to  the  fi.  fas,  against  Richard  Wallace ;  that 
Richard  and  Mary  W^allace,  under  the  adnce  of  the  said  counsel, 
then  became  anxious  to  sell  a  portion  of  the  negroes  and  pay  off  the 
judgment,  and  thus  secure  the  remainder  of  the  property  to  Mrs. 
Wallace  ;  that  they  urged  on  defendant  to  become  the  purchaser 
of  five  of  the  negroes,  which  he  consented  to  do,  and  gave  there- 
for a  full  price.  By  the  advice  of  the  said  counsel,  the  bill  of 
sale  was  made  by  Wallace  and  wife,  to  James  E.  Duncan,  who  then 
conveyed  to  defendant ;  the  whole  arrangement  being  macle  with 
the  knowledge  and  consent  of  Mrs.  Wallace,  and  being  in  every 
respect,  fair  and  bona  fide.- 

The  answer  farther  stated,  that  the  defendant  had  fully  ac- 
counted for  the  hire,  &c. 

A  great  volume  of  evidence  was  submitted  on  the  trial,  the 
sum  of  which  was,  to  sustain  the  answer  of  defendant,  in  whose 
favor  the  Jury  rendered  a  verdict. 

To  the  rujjngs  of  the  Court  upon  this  trial,  exceptions  were 
filed. 
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1st.  The  complainant  objected  to  the  admitting  in  evidence  the 
bill  of  sale  from  Richard  Wallace  and  wife,  to  James  E.  Duncan  ; 
the  bill  of  sale  from  James  E.  Duncan  to  George  M.  Duncan  ; 
the  Ji,  fas.  against  Wallace,  paid  off  by  Duncan ;  a  receipt  of 
Mary  Wallace  for  $737,  in  part  for  hire   of  negroes. 

The  Court  overruled  the  objections,  and  to  each  decision  ex- 
ceptions were  filed. 

2d.  Complainant  objected  to  the  reading  in  evidence  the  de- 
positions of  W.  Poe,  Esq.  in  reference  to  the  advice  and  coun- 
sel given  by  him,  as  set  forth  in  defendant's  answer,  on  the  ground 
that  these  were  confidential  communications. 

The  Court  overruled  the  objections  and  complainant  ex- 
cepted. 

3d.  Complainant's  counsel  requested  the  Court  to  instruct  the 
Jury  as  follows : 

1st.  That  the  receipt  and  acceptance  of  the  property  sued 
for  as  trust  property,  and  the  hiring  of  it  as  trust  property,  is 
conclusive  as  to  the  character  of  defendant's  possession,  and  es- 
tops him  from  denying  his  character  as  trustee,  or  the  title  of  Mrs. 
Wallace.  ^ 

2d.  That  defendant  is  also  estopped  from  denying  his  charac- 
ter as  trustee  and  the  title  of  Mrs.  Wallace,  by  interposing  a  claim 
to  the  property  and  giving  a  claim  bond. 

3d.  That  when  a  trustee  buys  of  his  cestui  que  trust,  the  pur- 
chase, though  not  absolutely  void,  is  voidable,  and  may  be  set 
aside  at  the  instance  of  the  cestui  que  trust,  who  has  the  option 
of  vacating  or  affirming  the  purchase  ;  and  it  makes  no  differ- 
ence that  the  sale  was  bona  fide,  and  for  a  fair  price,  provided 
the  cestui  que  trust  makes  the  application  "within  a  reasonable 
time ;  and  in  this  case,  the  time  runs  only  from  the  appoint- 
ment of  Bryan,  she  being  under  disability. 

4th.  That  if  the  Jury  believed  from  the  evidence,  that  the  de- 
fendant purchased  from  Mr.  and  Mrs.  Wallace,  the  latter  being 
his  cestui  que  trust,  himself,  but  procured  them  to  make  the  bill 
of  sale  to  James  E.  Duncan,  his  brother,  and  James  E.  Duncan 
conveyed  to  defendant,  it  is  evidence  of  fraud,  and  the  sale 
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should  be  set  aside  ;  and  where  the  sale  is  set  aside  on  the  ground 
of  actual  fraud,  the  purchaser  is  not  entitled  to  a  return  of  the 
purchase  money. 

5th.  That  the  trustee  cannot  himself  buy  or  purchase  of  the 
cesttd  que  trusij  the  trust  property  to  pay  the  debts  which  he  holds 
against  the  husband  of  the  cestui  que  trusty  unless  by  the  express 
and  free  consent  of  the  wife,  cestui  que  trusty  which  consent  must 
be  unequivocally  shown ;  and  not  then,  until  the  relation  of 
trustee  and  cestui  quetnist  is  dissolved.  And  that  a  trustee  of  a 
feme  covert  will  not  be  permitted  to  mismanage  the  trust  estate 
.  so  as  to  subject  it  to  the  debts  of  the  husband ;  and  a  Court 
of  Equity  will  follow  the  trust  property  into  the  hands  of  the 
holder,  unless  when  found  in  the  hands  of  a  bona  fiie  holder 
without  notice  of  the  trust. 

6th.  That  the  defendant,  Duncan,  cannot  set  up  the  title  of 
Richard  Wallace,  if  he  had  any,  bought  by  the  said  Duncan,  as 
a  defence  in  the  present  suit ;  and  complainant,  to  entitle  him- 
self to  a  decree,  is  not  bound  to  do  more  than  to  show  that  de- 
fendant received  the  property  as  trust  property ;  and  if  this  fact 
is  shown,  the  Jury  should  decree  in  this  case,  the  return  of  the 
trust  property  to  Mrs.  Wallace,  upon  condition  of  the  purchase 
money  with  the  interest,  being  re-paid,  and  the  defendant  pay- 
ing the  hire  of  the  negroes  which  accrued,  and  for  which  he  is 
liable  ;  and  that  defendant  is  liable  for  the  hire  of  the  negroes 
from  the  time  he  was  appointed  trustee. 

7th.  That  if  the  Jury  believe  from  the  evidence,  that  the  bill 
.  of  sale  taken  by  Duncan,  defendant,  from  Wallace  and  wife, 
through  James  Duncan,  Mas  intended  as  a  mortgage  merely, 
that  the  complainant  may  redeei^  the  property  under  the  cir- 
cumstances of  this  case,  on  the  re-payment  of  the  money  ad- 
vanced by  Duncan,  with  the  interest  on  it,  and  that  defendant 
should  pay  a  reasonable  hire  for  the  negroes,  and  be  decreed  to 
return  the  same. 

8ih.  If  the  Jury  believe  from  the  evidence,  that  the  bill  of 
sale  was  signed  by  Mrs.  Wallace,  under  the  influence,  and  at 
the  request  of  her  husband,  or  of  her  trustee,  or  of  both  com- 
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bined,  and  not  freely  and  voluntarily,  that  the  sale  should  be  set 
aside,  and  the  property  sued  for  delivered  up,  and  the  hire  paid ; 
and  that  the  law  presumes  that  the  wife  is  at  all  times  under  the 
control  of  her  husband,  and  the  onus  of  showing  she  has  acted 
voluntarily,  is  on  the  defendant.  And  if  the  sale  is  put  aside 
upon  this  ground,  the  Jury  should  put-the  parties  back  where 
they  were,  giving  the  negroes  to  complainant,  and  allowing  de- 
fendant to  keep  open  his  fi.  fas,  against  Wallace. 

9th.  That  if  the  Court  should  be  of  opinion  that  the  will  of 
William  Britton  was  material  in  this  case,  that  said  will  does  not 
vest  a  fee  simple  estate  in  Mrs.  Wallace,  formerly  Mary  Edwards, 
in  the  negro  Corboro  and  her  increase,  but  constitutes  a  mere 
loan  for  life,  under  which  she  is  entitled  only  to  the  use,  as  a 
personal  benefit,  of  the  negro  and  her  issue,  at  the  pleasure  of 
the  lender,  and  took  no  estate  or  title  to  the  negro  Corboro,  or 
her  increase,  that  she  or  her  husband  could  'convey  to  a  pur- 
chaser. 

10th.  Defendant  cannot  charge  and  discharge  himself  by  his 
answer ;  that  he  cannot  by  his  answer  in  this  case,  discharge 
himself  from  his  liability  to  account  for  the  property  he  received 
as  trustee,  and  the  hire  thereof,  but  must  establish  his  disburse- 
ments, if  any,  by  independent  testimony. 

The  Court  declined  and  refused  to  give  these  instructions  to 
the  Jury,  except  the  10th  and  last ;  and  on  the  above  stated  nine 
grounds,  charged  the  Jury  as  follows  : 

1st.  The  Court  charged  the  Jury,  that  it  could  not  charge  up- 
on the  first  ground  as  requested,  but  charges  that  the  acceptance 
of  the  property  sued  for,  by  Duncan  (defendant)  as  trust  property, 
is  conclusive  as  to  his  being  trustee  ;  but  if  afterwards,  Wallace 
and  wife  became  convinced  that  the  property  was  not  trust  pro- 
perty, from  the  advice  of  counsel,  that  defendant  is  not  estopped 
from  disputing  complainant's  title  to  the  negroes ;  otherwise  he 
is.  Having  been  advised  bj  counsel,  that  it  was  not  trust  pro- 
perty, defendant  might  purchase  it  and  take  a  good  title,  if  Mrs. 
Wallace  had  also  been  apprised  of  the  advice  that  it  was  not 
trust  property,  and  the  sale  was  a  fair  and  bona  fide  sale. 

2d.  The  affidavit  and  claim  bond  of  Duncan,  does  not  estop 
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him  from  denying  complainant's  title  to  the  property,  when  the 
trustee  and  cestui  que  trusty  under  tlie  advice  of  counsel,  acted 
under  the  belief  that  it  was  not  trust  property,  if  no  advantage 
was  taken  of  Mr.  and  Mrs.  Wallace  to  convince  them  it  was 
not  trust  property,  and  Duncan  had  claimed  bona  jide^  and  af- 
terwards acted  under  Ae  advice  given  by  counsel,  and  with  a 
knowledge  of  this  by  him  and  Mrs.  Wallace. 

3d.  The  third  request,  is  the  law  where  the  trustee  purchases 
at  public  sale,  or  at  private  sale  from  himself.  A  trustee  may 
purchase  the  trust  property  of  his  cestui  que  trusty  under  cir- 
cumstances which  would  prevent  its  being  avoided  on  terms. 
The  trustee  may  deal  with  his  cestui  que  trust ;  but  if  any  ad- 
vantage is  taken — if  the  facts  show  a  strong  suspicion  of  fraud — 
the  Jury  may  set  aside  the  sale.  And  slighter  evidence  is  re- 
quired in  this  case  to  rescind  the  contract,  than  in  an  ordinary 
case;  and  Courts  and  Juries  should  scrutinize  with  care, 
transactions  between  trustee  and  cestui  que  trusty  at  the  suit  of  the 
cestui  que  trust. 

4th.  The  purchase,  through  James  Duncan,  is  good,  if  Mrs. 
Wallace  knew  that  George  M.  Duncan  was  taking  the  title 
through  James  Duncan.  If  there  is  fraud  in  the  purchase,  and 
the  sale  is  rescinded  upon  that  ground,  the  purchase  money 
should  be  refunded.  If,  however,  any  advantage  was  taken  by 
the  tiiistee  in  the  purchase,  it  would  vitiate  the  purchase. 

5th.  If  this  was  a  trust  estate,  which  in  the  opinion  of  the 
Court  it  is  not,  and  Duncan  purchased  it  without  the  consent  of 
Mrs.  Wallace,  the  sale  should  be  set  aside. 

6th.  If  the  property  sued  for  here,  was  the  trust  property  of 
Mrs.  Wallace,  Duncan  could  not  set  up  the  title  of  Richard 
Wallace  against  it ;  but  this  is  not  trust  property. 

7th.  If  the  bill  of  sale  relied  upon  by  defendant,  was  a  mort- 
gage merely,  complainant's  bill  should  have  been  filed  to  redeem 
the  property ;  but  under  this  bill,  the  relief  asked  for  could  not  be 
granted,  as  the  bill  does  not  set  up  a  mortgage,  so  as  to  enable 
defendant  to  reply  and  defend  himself  against  such  a  case. 

8th.  If  there  are  any  circumstances  of  fraud,  the  Jury  may 
judge  of  them.     In  this   case,  the   wife  cannot  be  presumed, 
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without  proofs  to  be  under  the  influence  of  her  husband,  vrhen 
there  is  no  charge  in  complainant's  bill,  that  she,  Mrs.  Wallace, 
had  signed  the  bill  of  sale  under  the  influence  of  her  husband. 

9th.  The  Court  is  of  opinion  that  the  will  is  material  in  this 
case.  Under  the  wiU  of  William  Britton,  a  life  estate  in  the  ne- 
gro  woman,  Corboro  and  her  increase,  is  given  to  Maiy  Edwards, 
now  Mrs.  Wallace ;  and  it  is  not  now  necessary  for  the  Court 
to  determine  whether  the  remainder  over  is  good  or  not.  Under 
thb  will,  Richard  Wallace,  the  husband  of  Mrs.  Wallace,  by 
virtue  of  his  intermarriage  with  Mary  Edwards,  took  an  estate 
for  his  wife's  life  in  the  negro  Corboro,  and  her  increase,  which 
Sichard  WaUace  could  sell ;  and  it  could  have  been  sold  by  his 
creditors  for  his  debts,  under  Mr.  Britton's  will. 

The  Court  having  charged  as  stated  on  the  preceding  grounds, 
then  proceeded  to  charge  the  Jury  farther : 

That  the  purchase  in  this  case  from  Mrs.  Wallace  is  not,  per 
M,  void.  There  must  be  some  evidence  of  fraud,  and  the  bill 
does  not  sufficiently  charge  the  fraud  in  this  case.  If  Poe  ad- 
vised Mrs.  Wallace  and  Mr.  Wallace,  and  Duncan,  that  it  vras 
not  trust  property,  then  Duncan  can  purchase.  It  depends  on 
whether  the  parties  were  advised  that  it  was  not  trust  property, 
and  whether  it  was  a  fair  and  bona  Jide  transaction,  in  this,  that 
it  was  well  understood  by  them,  that  the  advice  of  counsel  was, 
that  it  was  not  trust  property. 

To  which  charge,  as  given  to  the  Jury,  and  refusal  to  charge 
as  requested,  solicitors  for  the  complainant,  in  open  Court,  and 
during  the  trial  of  saic^  cause,  excepted. 

Upon  each  of  these  several  exceptions,  error  has  been  here 
assigned. 

J.  C.  MouNGER  and  6.  R.  HmrrsB,  for  plamtiff  in  error. 

S.  T.  Bailey,  for  defendant  in  error. 

By  the  Court. — ^Wakner,  J.  delivering  the  opinion. 

On  the  trial  of  this  cause  in  the  Court  below,  various  excep- 
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tions  were  taken  to  the  rulings  of  the  Court,  most  of  vrhich, 
nust  tiecessaiilj  depend  upon  the  decision  of  the  main  wad 
controlling  question  made  by  the  record. 

The  great  question  in  the  cause  is,  ^whether  the  defendant, 
George  M.  Duncan,  who  was  appointed  trustee  of  Mrs.  Wal- 
lace, of  what  was  supposed  to  be  her  separate  property,  under 
the  last  will  and  testament  of  Wm.  Britton,  deceased,  and  who 
accepted  the  trust,  is  now  estopped  from  setting  up  a  title  to  the 
property  derived  from  Mary  Wallace,  his  cestui  qbte  trasi^  and  her 
husband,  Richard  Wallace,  according  to  the  facts  disclosed  by 
the  record  before  us  ? 

[1.]  The  first  question  to  be  settled  is,  whether  that  clause 
of  William  Britton'swill,  under  which  Mrs.  Wallace  derives  her 
title  to  the  slave  Corboro  and  her  issue,  created  and  vested  in 
her,  a  separate  estate,  to  which  the  marital  rights  of  her  husband 
could  not,  and  did  not  attach,  on  her  intermarriage  with  him. 
The  clause  of  the  testator's  will,  under  which  Mrs.  Mary  Wal- 
lace claims  Corboro  and  her  increase,  as  separate  property,  is  in 
the  following  words :  *^I  lend  my  niece,  Mary  Edwards,  one  ne- 
gro girl  and  her  increase,  Corboro,  during  my  niece's  natural  life, 
and  at  her  death,  to  the  lawful  issue  of  her  body,  and  in  case 
my  niece  Mary  should  die  without  issue,  or  a  minor,  then  it  is 
my  will  and  desire,  that  this  negro  girl,  Corboro  and  her  issue, 
should  revert  to  my  niece,  Nancy,  and  iii  like  manner,  to  the 
lawful  issue  of  her  body*" 

Whether  Mary  Edwards  (now  Mrs.  Wallace)  to(jk  an  abso- 
lute estate  to  the  negro  and  her  increase,  or  only  a  life  estfite, 
was  not  made  a  question  on  the  trial,  and  we  express  no  opin- 
ion as  it  regards  that  point.  The  question  now  made  for  our 
consideration  and  judgment  is,  whether  a  separate  estate  was 
created  to  the  property  bequeathed  to  Mrs.  Wallace,  so  as  to  pre- 
vent the  marital  rights  of  her  husband  from  attaching  to  it 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that  this 
was  a  loan  of  the  property  by  the  testator  to  the  legatee ;  that  the 
title  thereto  remained  in  his  legal  representatives  after  his  death, 
and  that  no  title  vested  in  Mrs.  Wallace.    This  is  certainly  a 
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Tejy  strange  and  inconsistent  argument,  to  be  urged  by  the 
counsel  for  Mrs.  Wallace,  who  is  seeking  to  make  the  defendant 
responsible  as  her  trustee,  on  the  ground,  that  this  identical  pro- 
perty is  her  separate  estate,  under  the  will  of  her  father.  If  tio 
egtate  to  the  pri^rty  vested  in  her  under  the  will,  of  course,  she 
had  no  sqHtrate  estate  in  the  property.-  In  our  judgment,  howev- 
er, she  took  at  least  a  life  ^tate  in  the  slave  Corboro  and  her 
issue.  The  word  lendf  as  used  by  the  testator  in  this  will,  is 
equivalent  to  the  wordgn>e;  for  the  reason,  that  the  testator 
evinces  a  clear  intention  to  part  with  the  entire  dommwn  over  the 
property  bequeathed.  After  his  death,  the  property  never  could 
have  reverted  to  his  executors.  A  Jinal  disposition  of  it  is  made 
by  the  testator.  Himon  and  vAfe  vs.  Pickeiiy  \  HiiPs  Ch.  JR.  38. 
The  legatee,  then,  took  at  least  a  life  estate  in  the  property  be- 
queathed, and  there  being  no  words  in  the  will,  creating  any  sep^ 
orate  estate  to  the  property  in  her,  the  marital  rights  of  her  hus^ 
band  attached  thereto,  and  the  same,  by  operation  of  law, 
became  his  property,  and  liable  for  the  payment  of  his  debts. 

[2.  j  Taking  this  view  of  the  estate  created  by  the  will  of  Wm. 
Biitton  in  Mrs.  Wallace,  the  next  point  made  by  the  record  is,  that 
inasmuch  as  Duncan  was  appointed  trustee  by  the  Court  of  Chan- 
cery, cm  the  motion  of  Mrs.  Wallace,  to  protect  this  particular 
property,  as  hex  separate  trust  property j  and  having  accepted  the 
trust,  he  is  now  estopped  from  denying  that  it  is  her  separate 
trust  property ;  and  therefore,  he  shall  not  be  permitted  to  show 
that  he  has  made  a  boria  Jide  purchase  of  this  property  from 
Bichard  Wallace,  her  husband,  with  the  krwwledffe  and  consent 
Mrs.  Wallace,  his  cestui  que  trust 

Conceding  as  we  do,  that  in  a  mere  contest  between  the  cesttd 
I  ue  trusty  and  her  trustee,  for  an  account  of  the  trust  property, 
vnthoui  more  the  trustee  could  not  defend  himself  from  account- 
ability,  by  showing  that  some  third  person  had  a  paramount  title 
to  the  property  in  bis  hands,  which  he  had  received  as  trust 
property  under  his  appointment,  from  his  cesttd  que  trust ;  yet, 
that  is  not  the  case  made  by  this  record.  The  record  here  shows 
that  the  property  in  controversy,  was  levied  upon  to  satisfy  sun- 
dry executions  obtained  against  jElichard  Wallace,  in  favor  of  his 
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creditors ;  that  the  defendant,  as  the  trustee  of  Mrs.  Wallace,  pros- 
ecuted a  claim  to  that  property,  as  provided  by  Statute,  and  da- 
ring the  pendency  of  that  claim,  he  vras  advised  by  his  counsel, 
that  it  could  not  be  sustained  in  law,  but  that  the  property  would 
be  found  subject  on  the  trial — ^the  same  not  being  the  separate 
property  of  Mrs.  Wallace,  under  the  will  of  her  uncle.     Acting 
upon  this  advice  of  counsel,  an  arrangement  was  made  between 
the  creditors  of  W^allace   and  the  defendant,  with  the  consent 
and  approbation  of  Richard  Wallace  and  his  wife,  that  the  defend- 
ant should  purchase  eight  of  the  negroes,  and  pay  the  executions 
with  the  proceeds,  so  as  to  enable  Wallace  and  wife  to  retain  the  bal- 
ance of  the  negroes.    Wallace  and  wife  executed  a  bill  of  sale  to 
James  £.  Duncan,  for  the  negroes,  with  the  knowledge  and 
understanding  at  the  time,  that  it  was  for  the  benefit  of  the  de- 
fendant, who  was  the  actual  purchaser  of  the  property  from 
Wallace  and  wife.     Subsequently,  James  E.   Duncan  conveyed 
the  property  to  the  defendant.     The  Juiy  have  found  by  their 
verdict,  that  the  purchaflse  of  the  eight  negroes  by  the  defendant, 
was  a  fair  and  bona  Jide  transaction,  and  that  he  has  fully  ac- 
counted for  the  use  of  the  property  while  beheld  it  as  the  trustee 
of  Mrs.  Wallace.     The  plaintifFin  error  makes  two  points  in  re- 
lation to  this  branch  of  the  case.    First,  he  insists  that  the   de- 
fendant is  estopped  from  setting  up  his  tide  from  Richard  Wallace 
to  the  property,  for  the  reason,  as  he  alleges,  that  he  received  it 
into  his  possession  as  the  separate  property  of  Mrs.  Wallace. 
Second,  that  considering  it  as  the  separate  property  of  Mrs. 
Wallace,  the  sale  of  the  property  by  her  to  the  defendant,  as  her 
trustee,  was  void,  especially  as  the  sale  was  made  through  the 
intervention  of  a  third  person.    Now,  in  relation  to  the  first 
point,  it  is  quite  clear,  we  think,  that  the  judgment  of  the  Supe- 
rior Court,  appointing  the  defendant  as  trustee,  and  his  accept- 
ance of  the  trust,  did  not  and  could  not,  have  prefudiced  the 
rights  of  Richard  Wallace,  the  husband,  or  his  creditors,  who 
were  not  parties  to  that  judgment.     The  mere  application,  on  the 
part  of  Mrs.  Wallace,  to  have  a  trustee  appointed,  to  protect 
what  she  may  have  supposed  was  her  separate  property,  and  the 
appointment  of  such  trustee,  did  not  divest  the  husband  of  his 
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tide  to  the  property,  which  he  acquired  by  virtue' of  his  marital 
rights. 

The  defendant  derives  his  title  to  the  property,  not  only  frow 
the  husband,  who  was  in  fact,  and  in  law,  the  owner  of  it,  to 
the  extent  of  his  wife's  interest ;  but  he  also  derives  his  title 
from  Mrs.  Wallace,  his  cedui  que  tmstj  which  involves  the  second 
proposition  contended  for  at  the  bar. 

[3.]  Viewing  this  as  the  separate  property  of  Mrs.  Wallace, 
and  that  she  held  it  suijurisj  still  it  was  competent  for  her,  ac- 
cording to  the  facts  stated  in  this  record,  to  have  made  the  sale 
of  it  to  the  defendant.  In  Coles  vs.  Treeoihicky  Lord  Eldon 
holds,  that  a  trustee  may  purchase  from  the  cestui  que  trusty  provided 
there  is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a 
jealous  and  scrupulous  examination  of  all  the  drcumstancesy  thai  the 
cestui  que  trust  intended  the  trustee  should  buy ;  and  there  is  no 
Jraudj  no  concealment,  ?o  advantage  taken  by  the  trustee,  of  tn/br- 
tnation  acquired  by  him,  in  the  character  of  trustee.  9  Vesey,  246. 
mU  on  Trustees,  537.  If  this  property  was  the  separate  property 
of  Mrs.  W^allace,  as  is  contended,  by  virtue  of  the  appoint- 
ment of  the  defendant  as  trustee,  she  was,  as  to  this  separate 
property,  sui juris,  and  might  have  disposed  of  it  to  the  defend- 
ant, in  the  absence  of  all  fraud,  concealment,  or  advantage,  on 
his  part.  It  is  true,  that  Courts  of  Equity  will  look  with  a  jeal- 
ous eye  to  purchases  made  by  trustees  of  their  cestui  que 
trusts,  although  the  latter  may  be  sui  juris,  but  we  are  not  pre- 
pared to  hold  that  such  purchases  are  absolutely  void,  per  se. 
As  to  the  bill  of  sale  having  been  made  in  this  case,  to  James  £. 
Duncan,  we  have  only  to  say,  that  it  was  so  made  with  the  knowl- 
edge and  consent  of  the  alleged  cestui  que  trust.  It  is  not  a  case 
in  which  the  instrumentality  of  a  third  person  is  invoked,  for  the 
purpose  of  blinding  or  deceiving  the  cestui  que  trust,  unthout  her 
knowledge,  to  enable  the  trustee  to  acquire  the  title  to  the  trust 
property. 

According  to  the  facts  disclosed  by  the  record  before  us,  nei- 
ther the  law  nor  the  justice  of  the  case,  is  with  the  plaintiff  in 
error.  The  whole  effort  appears  to  have  been,  in  the  Court  be- 
low, to  exclude  the  true  facts  of  the  case,   by  relying  on  the 
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technical  doctrine  of  estoppel^  and  by  the  operation  of  that  rule,  to 
make  the  defendant  liable  as  a  trustee  for  the  separate  property 
of  Mrs.  Wallace,  which  never  was  her  separate  property,  but 
the  property  of  her  husband,  and  liable  for  the  payment  of  his 
debts.  In  other  words,  ailer  the  parties  had  become  satisfied  it 
was  not  the  separate  property  of  Mrs.  Wallace,  she  consented 
for  the  defendant  to  purchase  it,  and  apply  the  purchase  money  in 
payment  of  her  husband's  debts,  to  which  the  property  was  sub- 
jeet,  which  he  has  done ;  and  now  she  seeks  to  make  him  ac* 
count  for  the  property  again  to  her,  as  her  trustee,  on  the  ground 
that  he  is  estopped  from  denying  that  it  is  her  separate  property ; 
not  that  it  is  in  fact  her  separate  property  in  law,  but  that  the 
defendant  cannot,  by  a  technical  rule,  be  permitted  to  deny  it. 

The  defendant  claimed  title  to  the  property  by  a  Ixma  fde 
purchase  from  Richard  W^allace  (in  whom  was  vested  the  legal 
title)  with  the  knowledge  and  consent  of  Mary  Wallace,  the  al- 
leged cestui  que  trusty  she  having  joined  her  husband  in  making 
the  bill  of  sale ;  so  that  in  any  view,  the  defendant  has  the  legal 
trtle  to  the  property ;  and  in  our  judgment,  from  the  record  before 
us,  the  equitable  title  also.  The  Court  below  then,  did  not  err 
in  refusing  the  instructions  asked,  in  view  of  the  facts  of  this 
case,  nor  in  the  instructioos  given  to  the  Jury.  Although  we 
might  not  be  willing  to  indorse  all  the  legal  propositions  asserted 
by  the  Court,  without  qualification ;  yet,  so  far  as  the  same  were 
applicable  to  the  facts  of  this  case,  the  plaintiff  in  error  has  no 
cause  of  complaint.  From  the  view  which  we  have  taken  of 
this  cause,  it  follows  that  the  bill  of  sale  from  Wallace  and  wife, 
to  James  £.  Duncan,  and  from  the  latter  to  George  M.  Duncan, 
as  well  as  the  Ji,  fas.  against  Wm.  Wallace  in  favor  of  his  cred- 
itors, were  competent  testimony,  and  properly  admitted  in  evi- 
dence. The  receipt  from  Mary  Wallace  to  the  defendant  as  trus- 
tee, while  acting  as  such,  was  properly  admitted  in  evidence — ^her 
handwriting  having  been  first  proved. 

The  evidence  of  Washington  Poe,  Esq.  was  also  properly  ad- 
mitted, for  the  purpose  of  showing  that  the  defendant  acted  in 
good  faiih  in  making  the  purchase  of  the  negroes.  It  is  true, 
that  a  party  who  acts  on  the  advice  of  cunsel  in  regard  to  his 
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legal  rights,  must  act  on  his  own  responsibility ;  yet,  in  this  case 
the  advice  was  in  accordance  with  the  legal  rights  of  the  par- 
ties, and  the  defendant  did  right  in  following  it  A  Court  of 
Equity,  as  a  general  rule,  will  sanction  that  which  it  would  de- 
cree to  be  done,  had  the  parties  been  before  it. 

The  copy  of  the  will  admitted  in  evidence,  was  attached  as 
an  exhibit  to  the  complainant's  bill,  and  admitted  by  the  defand- 
ant's  answer,  and  we  think,  was  properly  admitted  in  evidence 
to  the  Jury. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  13. — ^DoE  ex  dem.  Samuel  Gladney  and  another,  adminis- 
trators, &c.  plaintiffs  in  error,  vs,  Isaac  B.  Deavors. 

{!.]  'Riz  CollectorB  have  power  in  this  State,  to  issue  execution  against  de- 
firalting  tax  payers,  for  the  collection  of  taxes— which  the  Constables  and 
Bheiiffii  are  bound  to  exeoate  and  return. 

{&]  A  retwii  made  by  a  OoostabU,  of  *'  noperaooal  property  to  be  found/*  is 
admissible  to  prove  that  fact,  when  made  by  him  on  a  Tax  Collector's  ex- 
ecution. Proof  of  t^at  fact  cannot  be  made  by  parol.  There  must  be  an 
official  return  of  it. 

p.]  The  State  is  bound  by  pfubUc  laws,  for  the  promotion  of  learning,  the 
advancement  of  religion  and  the  support  of  the  poor,  althou^  not  express^ 
ly  named. 

\jL\  Tlie  State  is  bound  by  the  Acti*  of  the  Legislature,  exempting  certain 
articles  of  property  from  levy  and  sale  for  debts,  for  the  benefit  of  the 
wife  and  children  of  the  debtor;  and  such  property  cannot  be  seized 
and  sold  under  execution,  to  pay  the  taxes  due  by  hinL 

Ejectment,  in  Sumter  Superior  Court.     Tried  before  Judge 
Wabben,  November  Term,  1861. 

This  action  was  brought  by  the  lessee  of  Gladney  and  ano- 
ther, administrators  of  Godwin,  against  Isaac  B.  Deavors.     On 


11  79 
113  840, 


11  79 
117 


11  79 
m  779 


80  SUPREME  COURT  OF  GEORGIA.. 


Doe  ex  dem.  Gladney  aud  another  v<.  Daavors. 


the  trial,  plaintiffs  oflFered  in  evidence  a  Tax  Collector's  deed, 
and  at  the  same  time,  a  Tax  Collector's  Ji.  f(u  against  John 
Deupree,  for  the  tax  for  the  year  1841,  issued  September,  1841, 
and  levied  by  the  Tax  Collector,  October  29th,  1841.  On  the 
same  day  was  an  entry  by  A.  B.  McCrea,  Constable,  of  "  no 
personal  property  to  be  found."  Objection  being  made  by  de- 
fendant's counsel,  the  Court  ruled  out  the  ^.y«.  and  entries 
thereon,  on  the  ground  that  the  Tax  Collector  had  no  authority, 
by  law,  to  issue  execution  for  taxes,  except  in  cases  where  the 
Grand  Jury  bad  allowed  his  insolvent  list ;  and  in  all  other 
*  cases  it  was  the  duty  of  the  Tax  Collector  to  seize  and  sell 
without  execution ;  that  the  Constable  had  no  authority  to  make 
the  return  of  "  no  personal  property ;"  but  that  plaintiff  might 
prove,  aliunde^  that  there  was  no  personal  property.  To  all  of 
which  rulings  and  decisions,  the  plaintiff's  counsel  excepted. 

Plaintiffs  then  introduced  parol  proof,  to  show  that  there  was 
no  personal  property,  fiom  which  it  appeared  that  John  Deupree 
had  no  personalty,  except  such  as  the  insolvent  laws  exempted 
from  levy  and  sale. 

The  Court  charged  the  Jury  that  there  was  no  personal  pro- 
perty exempt  from  levy  and  sale  for  taxes,  under  the  laws  of 
Georgia — debts  due  the  State  not  being  included  in  the  pro- 
visions of  the  insolvent  laws.  To  this  charge,  plaintiff,  by  his 
counsel,  excepted. 

There  was  an  exception  filed  to  the  charge  of  the  Court,  as  to 
the  question  of  fraud,  on  the  ground  that  it  was  not  authorized 
by  the  evidence.  Under  the  view  taken  by  the  Supreme  Court, 
of  the  other  questions  made  in  the  record,  it  is  unnecessary 
to  repeat  all  the  evidence,  for  the  purpose  of  revievring  this 
question. 

B.  Hill  and  E.  R.  Brown,  for  plaintiff  in  error. 

H.  K.  McCay,  for  defendant  in  error. 

By  the  Court, — ^Nisbet,  J.  delivering  the  opinion. 
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[1.]  A  proper  understanding  of  the  relation  which  the   Tax 
CoQector  bears  to  the  Government,   and  of  the  duties  which 
grow  out  of  that  relation,  will  enable  us  to  determine,  without 
much  difficulty,  the  main  questions  made  in  this  record.    The 
first  and  most  important  of  these,  is  this :  "  has  the  Collector  au- 
thority to  issue  an  execution  to  enforce  the  payment  of  taxes  ?" 
The  Court  below  held  that  he  has  not,   except  in  a  single  in- 
stance, to  wit,  against  insolvent  tax  payers,  after  the  allowance 
of  the  insolvent  list  by  the  Grand  Jury.    Upon  a  special  grant, 
in  the  Act  of  1804,  this  power  in  these  cases,  was  conceded  by 
the  Court — ^the  Court  denying  it  to  him  generally.    We  differ 
with  Judge  Warren^  and  proceed  to  give  our  reasons :   He  is  an 
agent  of  the  State,  by  whom  it  exercises  the  sovereign  pre- 
rogative of  collecting,  by  coercion,  if  necessary,  the  taxes  due 
by  the  citizen.    He  is  not  the  agent  of  the  people  of  his  Coun- 
ty, although  they  elect  him — ^nor  is  he  the  agent  of  the  Inferior 
Court  of  that  County,  but  the  agent  of  the  State.    The  manner 
of  his  election  and  qualification,  his  duties  and  powers,  and  his 
compensation,  are  prescribed  by  law ;  and  to  secure  the  State, 
in  the  execution  of  his  trust,  he  is  required  to  give  bond  and 
security.    The  great  duty  devolved  upon  him,  is  that  of  col- 
lecting the  taxes  assessed  by  law,  for  the  support  of  the  govern- 
ment.   The  digest  of  tax  returns  being  handed  to  him,  it  is 
his  duty  to  proceed  to  collect  them,  according  to  that  digest. 
OMPb  JfoD  Digestj  1073.    He  is  required  to  pay  the  general 
taxinto  the  State  Treasury,  and  the  County  tax  to  the  proper  Coun- 
ty authority  to  receive  it,  at  a  time  prescribed  by  law.     And  inas- 
much as  the  realization,  with  promptness  and  certainty,  of  the 
public  revenue,  is,  veith  the  State,  a  matter  of  paramount  im- 
portance, indeed  of  uncontrollable  necessity,   he  is  made,  to- 
gether with  his  sureties,  subject  to  immediate  and  stringent  pro- 
cess of  enforcement,  in  the  event  of  failure  to  pay ;  he  is  made 
responsible  to  the  Executive  department.     CobVs  JV.  Dig.  1046. 
If  in  default,  he  is  not  entitled  to  the  ordinary  rights  of  the  ,  citi- 
zen before  the  Courts  of  Justice.    The  State  waits  not  for  the 
tedious  action  of  the  Judiciary,  in  its  usual  forms  of  petition, 
process,  defence,  judgment  ndfmjhcm.    He  may  be  com- 
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pelled  to  pay,  by  a  process  issued  at  once  from  the  Treasurer  of 
the  State,  the  general  tax  in  arrear ;  and  by  execution  issued  at 
once,  by  the  Inferior  Court,  for  the  County  tax  in  arrear.  0>Ws 
Mw  Dig.  1052,  1056,  1066.  He  is  liable  to  pay  25  per  cent 
interest  on  the  sum  due,  which  is  also  collected  by  execution* 
CoWs  Jfew  Dig.  1025, 1066.  For  further  security  of  the  pub- 
lic revenue,  the  property  of  the  Collector  and  of  his  sureties, 
is  bound  from  the  date  of  his  bond.  CobVs  Mw  Dig.  1056. 
From  these  statements,  it  will  be  seen  that  the  great  obligation  of 
the  Collector  is  to  collect  and  pay  over  the  taxes ;  also  what  stria- 
gent  measures  are  provided  by  law  to  compel  him  to  prompt- 
ness and  fidelity ;  and  what  cautious  guarantees  are  provided 
against  the  loss  of  the  pubUc  money.  It  will  also  be  seen  how 
fearful  is  the  responsibility  which  the  Collector 'assumes.  Now 
under  these  circumstances,  it  would  be  unjust — ^nay,  ruinously 
impolitic,  for  the  State  to  leave  her  officer  without  the  powers 
necessary  to  do  his  duty.  She  has  not  so  left  him,  but  has  arm- 
ed him  with  a  part  of  her  sovereign  authority,  to  be  by  him 
wielded,  immediately  and  directly,  and  without  let  or  hindrance, 
for  the  purpose  of  collecting  the  taxes.  I  do  not  mean  to  say  that 
she  has  delegated  this  power,  with  discretion  to  use  it  accord- 
ing to  his  own  will,  but  that  she  has  specifically  clothed  him 
with  the  power  of  a  process  to  collect,  highest  in  its  direct  efficacy, 
known  to  the  usages  of  constitutional  government.  Call  it  what 
you  please — execution,  warrant  of  execution,  or  distress  war- 
rant— it  is  the  process  used  in  this  very  case — a  process  by  which 
the  property  of  the  defaulting  tax-payer  is  seized  and  sold  to 
pay  his  taxes :  a  process  which  he  is  to  issue  without]  a  judg- 
ment— ^without  the  intervention  of  a  Jury — ^without  a  hearing  on 
the  part  of  the  defaulter — which  he  may  himself  execute,  opr 
which  he  may  cause  to  be  executed  by  the  Sherifis  and  Ccm- 
stables ;  and  the  progress  of  which,  when  issued  to  collect  State 
taxes,  the  Judiciary  may  expedite,  but  cannot  impede^  at  the  io- 
stance  of  the  defaulter.  The  power,  in  short,  is  the  power  of 
sovereignty,  placed  by  the  law  in  the  hands  of  the  State's  agent, 
to  be  by  him  executed,  through  the  agency  of  a,  process  of  seiz- 
ure and  sale — the  power  of  compelling  the  citizen  to  per/bffii 
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a  dutyy  which  is  the  very  first  obligation  of  citizenship— which  is 
indispensable  to  the  very  existence  of  the  government  and  to 
the  enjoyment  of  his  rights  under  the  government,  to  wit,  the 
duty  of  contributing  his  proportion  of  the  public  revenue.  See 
Doe  ex  dem.  Gladney  and  another  ve.  DeavorSj  8  Geo.  R,  479  to 
486.  Neither  the  power,  nor  the  mode  of  exercising  it,  is  un-» 
known  to  the  Common  Law,  or  new  in  our  own  State.  It  has 
been  exercised  in  Georgia  for  forty-seven  years,  if  no  longer;  it 
has  been  acquiesced  in  by  the  people  and  the  Judiciary;  it 
has  been  recognized  by  the  Legislature ;  and  it  has  never  been 
questioned  until  challenged  in  this  case.  I  should,  however, 
say  that  it  is  not  really  questioned  in  this  case ;  for  it  will  be  seen, 
I  think,  before  I  close  this  opinion,  that  the  controversy  here,  is 
more  about  names  than  things.  I  should  state,  too,  that  the 
Court  below  does  not  question  the  power  of  the  State  to  invest 
the  Collector  with  authority  to  issue  an  execution  for  taxes. 
The  presiding  Judge  seems  only  to  deny  that  this  has  been 
done.  We  think  it  has  been  expressly.  By  the  Act  of 
1804,  it  is  made  the  duty  of  all  persons  liable  to  pay  taxes,  to 
pay  them  to  the  Collector  on  or  before  a  time  specified,  which 
time  has  been  changed  by  later  legislation.  And  if,  on  that  day, 
any  one  is  a  defaulter,  the  Collector,  the  law  declares,  ^^  shall 
imnediaiely  proceed  against  such  defaulter,  by  distress  and  sale^ 
(giving  tha  notice  which  the  law  requires  and  stating  the  amount 
of  tax  due  by  such  defaulter,)  of  goods  and  chaiUlSj  if  any  to  he 
Jbund ;  otherwise  of  the  lands  of  siich  defavlier  or  defaulters,  or  so 
muchthereqfjos  will  pay  the  taxes  due,  with  costs.^^  CoWs  Jf. 
Dig.  1048.  Herein,  the  power  to  issue  a  process  to  collect 
taxes  is  given,  in  so  many  words.  From  this  clause  in  the  Act 
of  1804,  we  have  no  doubt,  was  originally  derived  the  usage, 
which  has  obtained  frum  that  day  to  this,  of  issuing  executions 
fcr  taxes.  If  the  power  is  granted  in  the  Act  of  1804,  there 
is  no  necessity  of  going  farther  back  in  search  of  it.  That  this 
dause  of  the  Act  of  1804,  has  been  repealed,  is  not  pretended. 
What  enactments  are  found  in  the  late  Act  changing,  funda- 
mentally, our  system  of  taxation,  in  relation  to  this  matter,  if 
any,  I  da  not  know,  as  it  has  not  yet  been  published.    This 
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cause,  however,  is  to  be  decided  under  the   old   law.    Whilst 
the  counsel  for  the  defendant  in  error,  admits  under  the  Act  of 
1804,  that  the  Tax  Collector  is  authorized  to  distrain  and   sell, 
he  denies  that  he  is  authorized  to  issue  execution  to  sell.    I 
think  that  this  is  a  distinction  without  a   difference.    Whilst  the 
Statute  sajs  that  he  may  collect  by  distress  and  sale,  I  think  it 
is  very  clear,  that  it  intends  a  sale  by  execuiinn' in  one   legal 
sense  of  execution.    It  is  clear  to  my  mind,  that  the  process  is- 
sued in  this  case,  was  legally  issued  under  the  Act  of  1804 ;  it 
may  not  be,  it  is  not  ^ferijbciasj  yet  it  is  a  pro(^ess  of  execu- 
tion.    If  it  be  not  an  execution  in  one  sense  of  that  word,  and 
is  in  another — or  if  it  is  not  in  any  sense  strictly  an  execution, 
yet  is  the  process  contemplated  by  the  Act.     The  Court  erred  in 
denying  to  the  Collector  the  power  to  issue  it.     The  old   Com- 
mon Law  idea  of  distress,  is  the  seizure   of  the  property  by  a 
landlord,  to  be  held  by  him,  as  a  pledge  for  the  performance  of 
feudal  service.    It  came  to  be  used  as  a  remedy  to  collect  rent 
in  arrear,  and  to  compel  the  performance  of  other  duties.     A 
man  was  allowed  to  use  it,  independent  of  the  Courts,  to  avenge 
himself  or  to  minister  to  his  own  redress.     But  long  before  the 
year  1804,  it  had  lost  its  original  character  as  a  process  of  seiz- 
ure and  detainer,  and  had  become  a  process  for  seizure  and  sak^ 
regulated   by  Statute.     From  being   a  feudal  power  in  the 
hands  of  a  landlord,  to  coerce  payment  of  feudal  dues  or  the 
performance   of  feudal  service,   it  became   a   remedy,  in  the 
hands  of  a  citizen,  regulated  by  Statute,  to  coerce  payment  of 
rent,   or  to  avenge   a  trespass  by   cattle,  damage  feasant.    It 
was  no  longer  a  process  simply  of  seizure  and   detainer,  but  a 
process  of  seizure  and  sale ;  and  when  thus  modified,  it  partook 
at  once  of  the  nature  of  an  execution.    It  is  distress,  as  it  was  un- 
derstood at  Common  Law  in  1804 ;  (that  is,  a  process  of  collec- 
tion in  the  nature  of  an  execution,)  that  the  Act  of  1804  in- 
cludes.    This  process  was  primarily  ^^  in  nature  of  a  nomine 
pcena  to  compel  payment"  and  the  right  to  sell  was  added  by 
Statute,  and  its  whole  character  changed.     3  Blade.    Com.  C. 
note  8.    Bidy  14.    3  Kent^  476.    It  was  a  remedy  also  for  a 
debt  due  to  the  Crown.    In  such  cases,  the  property  was  salea- 
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ble.  3  Black.  H.  Bro.Ab.t  DiitresSj  71.  So  also  for  an 
amendment  imposed  at  a  Court-Leet,  (8  Rep,  41,)  partly,  says 
BlacksUme,  because,  being  the  King's  Court  ofrecord,  its  process 
partakes  of  the  royal  prerogative;  but  principally,  because  it  is 
in  the  nature  of  an  execution  to  levy  a  legal  debt  He  farther 
says,  that  the  distresses  given  by  Statute,  are  in  the  nature  of 
executions.  Although  it  was  a  remedy  which  an  individual 
might  use,  without  a  judgment,  yet  it  became  a  remedy  even  in 
his  hands,  in  the  nature  of  an  execution.  But  more  particularly, 
distress  was  a  remedy  at  Common  Law,  to  collect  debts  due 
the  Crown— or  rather,  I  should  say,  to  compel  the  performance 
of  a  duty,  which  the  subject  owed  to  the  Crown.  Just  in  this 
light,  the  Legislature,  no  doubt,  viewed  it  in  1804,  to  vnt,  as 
a  means  of  compelling  the  citizen  to  perform  the  duty  of  pay* 
ing  taxes,  which  the  law  and  the  very  nature  of  the  civil  compact 
impose  upon  him.  It  is  no  new  process — ^we  get  it  from  our 
fiitherland.  Now,  when  used  for  this  purpose  in  England, 
it  was  used  as  a  process  of  seizure,  with  a  power  to  ntly  ai(d 
was,  therefore,  in  the  nature  of  an  execution.  To  illustrate 
the  view  which  I  take  of  this  matter,  and  save  further  elabora- 
tion, I  refer  to  the  case  of  HutMns  vs.  Chambers.  The 
Justices  had  issued  a  warrant  of  distress,  to  compel  the  pay- 
ment of  a  poor  rate,  under  the  Statute  43d  Elizabeth.  The 
Justices,  -Parish  Officers,  Constables,  and  their  assistants, 
were  all  sought  to  be  made  liable  as  trespassers.  Among  other 
things,  it  was  claimed  that  they  were  liable,  because  the  pro- 
perty taken  {averia  caruoB)  was  not  liable  to  be  distrained  for  a 
poor  rate.  To  this  it  was  replied,  that,  although  the  process 
was  a  distress  warrant,  yet  it  was  in  the  nature  of  an  execution, 
and  therefore,  the  property  was  liable  to  be  seized  and  sold. 
The  naiurey  therefore,  of  Ms  process,  was  one  of  the  matters 
submitted  to  Lord  Mans/ieUPs  judgment.  He  said:  "the 
soKd  distinction  is,  that  the  seizing  under  the  43d  Eliz.  and 
such  Hke  Acts  of  Parliament,  is  but  partly  analagous  to  the 
Common  Law  distress,  (as  bemgrepleviable,  &c.)  but  is  much 
more  analagous  to  the  Common  Law  execution,  (like  SLjUriJadaSj 
ifrtiere  the  surplus  after  sale,  shall  be  returned.)    In  the  old  Com- 
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mon  Law  distresses,  vrhich  were  in  nature  of  a  nomoie  pam^ 
to  compel  payment,  it  would  have  been  absurd  to  haye  suffered 
the  implements  by  which  a   man  gained   bis  livelihood  to  be 
holden  as  a  pledge ;  because,  that  would  be  taking  from  a  man 
{he  only  means  he  had  of  being  able  to  pay  the  debt.    But  this 
reason  does  not  hold  where  the  things  distrained  may  immediately 
be  sold,  by  way  of  satisfaction,  which  although  called  distraSj  yei 
really  is  in  this  retped  an  execution.     1  Burrow j  588.     This  case 
not  only  declares  a  distress  to  be  in  the  nature  of  an  execution, 
but  it  illustrates  the  origin  of  the  very  remedy  which  the  Legis- 
lature put  at  the  control  of  the  Collector.    In  England,   Parlia* 
mentary  duties,  as  poor  rates,  were  collected  by  distress   and 
sale.    So  here,  legislative  duties,  that  is,  duties  or  dues  im- 
posed by  law,  for  public  purposes,  as   poor  rates,  county  taxes 
and  general  taxes,  are  collected  by  distress  and  sale,  and  the 
process   of  distress   is  an   execution.     It  is  not  ^  fieri  faciaSj 
for  one  sufficient  reason — that  is  founded   on  a  judgment.     It 
must  recite  the  judgment  and  follow   it.     This  process  is   not 
founded  on  a  judgment — it  issues  without  a  judgment,  and  it  is 
for  this  very  reason  that  it  is  adopted.     The  State  cannot  wait  the 
tedious  process  of  getting  a  judgment     If  she  were   compelled 
to  do  this,  her  honor  might  be   compromitted  and  the  rights  of 
her  citizens  jeoparded.     Hence,  she  clothes  her  collecting  ageat 
with  power  to  issue  a  process  at  once^  which  will  at  once  com- 
mand her  means.     Of  the  same  character  is  the  power   with 
which  the  Treasurer  and  the  Justices  of  the  Inferior  Courts  are 
clothed,  to  compel  the  Collector  and  his  sureties  to  pay  over  the 
public  moneys,  when   he  is   in  arrear.     To  prevent  abuse  and 
wrong  to  the  citizen,  the  process  is  subjected  to  control  by  law. 
For  example,  provision  is  made  for  selling  property  for  the  pay- 
ment of  taxes,  at  public  outcry  and  upon  notice.     The  tax,   it 
may  be  further  noted,  falls  under  the  Common  Law  designation 
of  a  duty.     It  is  not  a  debt  due  by  contract,  in  a  legal  sense  of 
contract,  but  the  payment  of  taxes  is  a  duty  which  the  citizen 
owes  to  the  State.     He  is  not  to  be  considered  as  owning  pro* 
perty,  so  long  as  it  remains  undischarged.     It  precedes  and  over- 
rides all  the  obligations  which  grow  out  of  contracts — it  canxiot 
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be  superseded  by  liens — ^it  is  one  of  those  deeply-laid  founda- 
tions apoii  which  governmental  superstructnpe  rests.  At  Com- 
mon Law,  the  landlord  might  distrain  himself  or  by  his  agent. 
In  the  latter  event,  he  executed  a  warrant  to  seize  and  sell^ 
Hence,  the  original  of  a  distress  warrant.  So  in  this  case,  I 
have  no  doubt  but  it  is  competent  for  the  Collector  to  execute 
his  own  warrant;  but  he  may  also  do  this,  through  the  Con- 
stables and  Sheriffs.  The  law  has  made  it  their  duty,  in  so 
many  words,  to  execute  his  warrants  or  executions.  If  it  had 
not,  he  would  be  authorized  to  use  them  as  his  agents,  for  that 
purpose.  Their  general  power,  as  levying  and  collecting  offi- 
cers, would  authorize  them  to  execute  a  Tax  Collector's  execu- 
tion, when  placed  in  their  hands.  But  the  Statutes  require 
them  to  do  it — ^point  out  the  manner  of  doing  it,  and  make  them 
amenable  for  neglect  of  duty.  Thus  it  is,  that  we  hold:  1st. 
That  the  Tax  Collector  can  issue  execution  to  collect  taxes  ;  and' 
2d.  That  it  may  be  executed  by  the  Sheriffs  and  Constables, 
and  that  the  Court  erred  in  ruling  the  contrary.  Having  derived 
the  power  of  the  Collector,  directly  from  the  Act  of  1804,  by  a 
cours^of  reasoning  and  authority  quite  satisfactory  to  ourselves, 
courtesy  to  the  learned  counsel  for  the  defendant  in  error,  and 
that  alone,  induces  me  to  notice  one  other  argument  used  by 
him  against  the  position,  that  it  is  granted  to  him  by  Statute. 
The  argument  is,  that  the  Legislature  having  given,  in  particular 
cases,  the  power  to  issue  execution,  eo  nomine^  it  is  to  be  taken 
as  having  derived  it,  in  all  other  cases,  upon  the  maxim,  expressio 
umusy  &c.  The  answer  to  this  argument  is  conclusive.  Pow- 
er to  issue  execution  in  the  particular  cases  is  given,  not  be- 
cause the  Collector  did  not  possess  the  power  generally,  but  be- 
cause he  did  not  possess  the  power  in  those  particular  cases. 
The  general  power  did  not  extend  to  those  cases,  and  therefore 
tile  special  grant  in  those  cases.  If  this  be  true,  the  maxim,  €a?- 
pressio  umuSj  &c.  has  no  application.  Thus,  for  example,  whilst 
he  had  the  power  to  issue  execution  against  the  tax-payer,  he 
bad  no  power  to  issue  execution  jser^onaUj^  against  his  executor 
or  administrator.  Hence,  for  reasons  satisfactory  to  the  Legis- 
lature, it  gave  him  power,  in  certain  contingencies,  to  issue  exe- 
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cutioQ  against  the  executor  or  administrator,  for  the  taxes  of  the 
decedent.  So  also  he  has  power,  generally,  to  issue  execution 
against  tax-payers,  if  they  fail  to  pay,  a/ler  the  time  of  payment 
only ;  but  the  Legislature  gave  him  power,  where  the  tax-payer 
is  about  to  depoii  the  County,  to  levy  for  his  taxes,  unless  he 
gives  security,  after  his  taxes  are  returned,  and  before  the  time 
of  payment.  Cohh*s  Jfeu)  Dig.  1049,  1050.  So  also,  when 
(he  Grand  Jury  have  allowed  the  insolvent  list,  the  Collector  is 
required  to  issue  execution  against  the  insolvents.  Why  ?  No 
doubt,  because  the  Collector,  without  such  express  requirement, 
would  have  supposed,  or  might  have  supposed,  that  they  were 
discharged,  by  being  recognized  by  the  Jury  as  insolvent,  and 
that  he  had  no  authority  to  press  them  farther  by  execution. 
To  guard  against  this  evil,  the  power  is  expressly  given  in  these 
cases.  Cobb^s  JVew  Dig.  1059.  I  have  dwelt  longer  up<m 
this  exception  than  I  would  have  done,  but  for  the  fact  that  I 
imagine  that  there  prevails  among  the  people  very  erroneous^ 
or  at  least  imperfect,  views  of  the  nature,  powers,  obligations 
and  dangerous  responsibilities  of  the  Tax  Collector's  office. 

[2.]  The  lands  of  the  defaulter  are  not  liable  to  be  s^ld  for 
bis  taxes,  unless  there  are  no  goods  and  chattels  to  be  found. 
OM!*s  JV*.  Dig.  1048.  On  this  execution  the  Constable  made  a 
return,  contemporaneous  with  the  date  of  the  levy,  of  no  personal 
property  to  be  found.  The  Court  having  ruled  out  the  execution, 
confistenfly  ruled  out  this  return,  and  the  plaintiff  in  error  ex- 
cepted. We  holding  that  the  execution  was  rightly  issued  and 
that  it  was  competent  for  the  Constable  to  execute  it,  hold,  as  a 
consequence,  that  it  was  competent  for  him  to  make  the  return. 
Any  officer  authorized  to  levy  the  execution,  is  authorized  also, 
to  return  the  fact  that  there  is  no  personal  property.  It  is  a 
power  incident  to  his  office,  as  levying  and  selling  agent  That 
&ct  cannot,  in  a  contest  about  the  title  of  the  property,  ordina- 
rily, be  made  to  appear  by  parol.  It  is  a  muniment  of  tide,  and 
must  be  evidenced  by  an  official  return.  We  think  that  the 
Court  erred  in  excluding  it,  and  erred  in  afterwards  deciding 
that  the  party  might  show  by  parol,  that  there  was  no  personal 
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property  of  the  defendant  in  execution  to  be  found.     3   KtOy^ 
224,  225. 

[3.]  The  Court  instructed  the  Jury,  that  no  property  was  ex- 
empt from  sale  to  pay  taxes,  and  plaintiff  in  error  excepted  to 
this  charge.  By  law,  in  this  State,  certain  articles  of  property, 
such  as  bed  and  bedding,  bed-steads,  spinning  wheel,  a  loom, 
a  cow  and  calf,  tools,  cooking  utensils,  family  Bible,  &c.  are 
exempted  from  levy  and  sale  for  debt.  CoWs  Jf.  Dig.  385. 
CobVs  A.  Dig.  388,  389,  390,  391.  The  question  made  in 
this  case  was,  whether  the  State  is  embraced  within  the  opera- 
tion of  these  laws ;  in  other  words,  whether  the  property,  ex- 
empt by  law,  from  levy  and  sale  to  pay  debts,  is  also  ex- 
empt from  levy  and  sale  to  pay  taxes.  These  Jaws  are  found- 
ed in  a  humane  regard  to  the  women  and  children  of  families. 
The  preamble  to  the  Act  of  1822  announces  the  grounds  upon 
which  the  Legislature  acted.  "  Whereas,  (is  its  language,)  it 
does  not  comport  with  justice  or  expediency,  to  deprive  inno- 
cent and  helpless  women  and  children  of  the  means  of  sub- 
sistence, be  it  therefore  enacted,  &c."  CobVs  JV.  Dig.  385. 
Justice  to  women  and  children,  in  reserving  the  means  of  sub- 
sistence, and  public  expediency,  or  the  interest  which  the'  State 
has  in  the  sustenance  and  health  and  moralit}'  of  the  families 
of  the  people,  were  the  inducements  to  this  wisely  benevolent 
legislation — ^legislation,  standing  in  marked  contrast  with  the 
heathenish  severity  of  those  laws,  which,  in  some  ages  not  very 
remote,  not  only  subjected  libertyj  but  also  the  corpse  of  a  de- 
ceased debtor  to  the  payment  of  debts.  In  this  direction,  pro- 
gress has  been  improvement.  In  our  judgment,  the  State  falls 
toitkin  the  operation  of  a  public  law,  passed  for  ike  benefit  ofihepom^ 
and  the  State  is  ioithin  the  policy  o/  our  oum  legislation  upon  this 
subject  matter.  In  England,  as  a  general  rule,  the  King  is  not 
bound  by  an  Act  of  Parliament,  unless  expressly  named  there- 
in. This  is  true  here  as  to  the  State.  No  department  of  the  Gov- 
ernment can  be  divested  of  its  constitutional  powers,  by  an  Act 
of  the  Legislature.  Nor  could  the  King  be  deprived  of  his 
prerogative  by  any  general  words  in  an  Act  of  Parliament.  The 
executive  power  shall  not,  then,  be  impaired  by   construction. 
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Hence,  generally,  laws  relating  to  all  the  subjects  of  the  realnii 
do  not  bind  the  Crown,  unless  the  Kng  be  named.  But  to  this 
general  rule,  there  are  exceptions.  Bacon  says,  ^^  the  Crown 
is  bound  by  the  general  words  of  a  Statute,  made  for  the 
maintainance  of  religion,  the  advancement  of  learning,  or  the 
support  of  the  poor;"  *  and  he  gives  for  it  a  conclusive  reason, 
to  wit,  "  because  all  Statutes  in  which  the  public  are  bterested, 
ought  to  be  so  construed,  that  they  may  be  effectual."  Bac 
Ab.  me  Staiutes,  1.  C.  13  Petersdorf  Jib.  704.  11  Rep.  71. 
Smith's  Com.  620.     1  Black.  Com.  261,  262. 

So  also  the  State  is  bound,  although  not  named  by  an  Act  of 
the  Legislature,  for  the  maintainance  of  religion,  the  advance- 
ment of  learning^  or  the  support  of  the  poor.  If  not  bound,  such 
Acts  might  be  defective  in  their  operations.  The  whole  public 
being  interested,  they  must  be  so  construed  as  to  be  effectual'^— that 
is,  they  must  be  so  construed  as  to  protect  the  rights  of  the  public 
under  them.  This  rule  of  construction  imperiously  demands 
that  the  Acts  under  review  be  construed  so  as  to  embrace  and 
bind  the  State.  Without  such  construction,  they  might  be  in* 
effectual.  If  the  State  is  not  bound  by  them — ^if  the  exempted 
articles  can  be  sold  for  the  tax  of  the  citizen,  then  in  cases 
where  the  whole  property,  the  family  Bible  for  example,  will 
only  be  sufficient  to  pay  it,  the  whole  benefit  of  the  law  is  lost 
to  the  family ;  and  in  all  cases  the  benefit  of  these  laws  is 
lost,  and  they  become  ineffectual,  to  the  extent  that  the  exempt- 
ed property  is  applied  to  pay  the  tax.  Such  construction  im- 
pairs no  power  of  the  Government.  It  does  not  interfere  with 
the  power  to  impose  and  collect  taxes.  It  does  not  assume 
that  the  Legislature  has  not  the  right  to  impose  the  tax,  or  to 
appropriate  all  the  property  of  the  citizen  to  pay  it.  It  goes 
upon  the  idea,  that  the  Legislature  has  waived,  for  reasons  of 
humanity  and  of  State  policy,  the  right  in  these  cases  to  sell  the 
exempted  property,  to  pay  taxes.  That  the  Legislature  may 
waive  this  right  expressly,  or  expressly  forbear  to  exercise  it,  I 
presume  will  not  be  questioned.  I  have  no  question  but  that 
it  can  do  so,  as  in  these  instances,  to  an  extent  that  does  not  in 
anysoisible  degree,  abstract  from  the  necessary  revenues  of 
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the  State.  Should  the  Legislature,  to  suppose  an  extreme  case, 
exempt  all  the  property  of  the  citizen  from  seizure  and  sale,  to  pay 
taxes,  and  thus  defeat  the  tax-raising  power,  it  would  present  a 
different  question.  We  have  no  such  question  here.  Well,  if 
this  can  be  done  expressly,  it  can  be  done,  and  is  done  implied- 
ly, in  all  cases  where  the  implication  is  necessary  to  give  eflfect 
to  a  public  law,  relating  to  the  promotion  of  learning,  the  en- 
couragement  of  religion  or  the  support  of  the  poor. 

[4.]  The  State  is  within  the  declared  policy  of  the  Acts.  It 
is  the  interest  of  the  State  to  foster  the  families  of  the  people,  to 
provide  for  the  health  and  comfort  of  women  and  children,  to 
preserve  the  charities  of  family  hfe,  to  maintain  the  wealth- 
creating,  virtue-engendering  and  population-increasing  power  of 
the  homes  of  the  people.  This  is  not  the  place  to  enlarge  upon 
the  importance  of  preserving  the  means  of  subsistence  to  women 
and  children,  and  maintaining  the  union  of  the  members  of  fam- 
ilies, in  a  social  and  economical  and  monetary  point  of  view. 
Let  it  suffice  for  the  stern  purposes  of  judicial  opinion,  to  say 
that  Uie  wealth  and  population  of  the  State,  its  peace  and  order, 
and  the  happiness  of  the  people  at  lai^e,  depend,  no  little,  in 
protecting  the  small  modicum  of  land,  and  the  little  allowance  of 
personal  property,  given  by  law  to  insolvents,  from  levy  and  sale 
to  pay  taxes.  If  so,  the  State  is  within  the  policy  of  these  ex- 
empting Statutes.  She  will  not  defeat  her  own  policy.  The 
Courts  of  justice  will  not  so  construe  them  as  to  defeat  or  weak- 
en that  policy. 

Upon  these  points  we  shall  remand  this  cause ;  and  the  other 
questions,  growing  out  of  the  application  for  a  new  trial,  need 
not  be  discussed. 

Let  the  judgment  be  reversed* 
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No.  14. — Wm.  Hoskins,  plaintiff  in  error,  vs.  The  State  of 

Georgia. 

[1.]  Offences  differing  from  each  other  and  varying  in  their  punishmenty 
may  be  included  in  the  same  indictment,  and  tried  at  the  same  time,  pro- 
vided they  be  of  the  same  nature  and  differ  only  in  degree ;  as,  for  in- 
fltaoce,  the  forging  of  an  instrument,  and  the  lUtering  trnd  publishing  it  as 
true,  knowing  it  to  be  false. 

[2.]  Upon  an  indictment  for  forgery,  it  is  competent  to  prove  that  the  wri- 
ting was  actually  passed,  for  the  purpose  of  establishing  the  fraudulent  in- 
tent with  which  it  was  made. 

[8.]  As  a  general  rule,  in  a  criminal  case,  the  State  will  not  be  allowed  tore- 
open  the  testimony,  after  the  Solicitor  Generrl  has  stated  to  the  Court 
that  the  evidence  is  closed.  If,  however,  this  is  inadvertently  done,  and 
application  is  immediately  made  to  tender  further  proof,  it  may  be  receiv- 
ed, provided,  no  motion  has  been  made  in  behalf  of  the  defendant,  no  evi- 
dence introduced,  and  his  witnesses  have  been  discharged  in  eonaequenee 
of  the  declaration. 

[i.]  As  to  the  right  of  the  Court  to  interfere  in  directing  and  controlling  the 
litigation  before  it.     Quere  / 

[5.]  To  constitute  a  forgery  of  an  order  for  the  delivery  of  goods,  within 
the^r*^  section  of  the  seveftthdhmon  of  the  Penal  Code,  it  is  not  necessary 
that  the  person  whose  name  is  forged,  have  goods  in  the  hands  of  the 
drawee. 

Indictment  for  forgery,  in  Baker  Superior  Court.  Tried  be- 
fore Judge  Warben,  December  Term,  1851. 

The  indictment  in  this  case  was  for  forging  an  instrument,  of 
which  the  following  is  a  copy : 

"  Mr.  Hoarey — ^Please  let  William  Hoskins  have  fifteen  dol- 
lars' worth  in  your  store,  and  you  will  oblige  me.  October  29th , 
1861.  H.  W.  Vines." 


The  first  count  set  forth  the  instrument,  calling  it  an  order,  and 
charged  defendant  with  forging  it.  The  second  was  similar, 
except  that  the  instrument  was  called  an  order  or  bill.  The 
third  count,  was  for  passing  as  true,  or  uttering  the  forged  in- 
strument.    The  fourth  and  last  count  was  for  having  said  forged 
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instrument  in  his  possession,  with  intent  fraudulently  to  pass  the 
same. 

On  the  trial,  counsel  for  defendant  moved  the  Court  to  com 
pel  the  Solicitor  General  to  elect  upon  wh'ch  of  the  counts  he 
would  try  the  prisoner ;  which  motion  being  overruled,  defend- 
ant's counsel  excepted. 

On  demurrer  to  the  third  and  fourth  counts  for  insufficiency, 
they  were  stricken  out  by  the  Court,  and  the  prisoner  put  upon 
trial  on  the  two  first  counts. 

The  State  proved  that  defendant  wrote  the  instrument,  and 
then  proposed  to  prove  by  the  clerk  of  Mr.  Hora  that  prisoner 
presented  it  at  the  store  and  obtained  the  amount  it  called  for, 
in  goods  and  money.  Counsel  for  defendant  objected  to  this 
testimony,  on  the  ground,  that  there  was  then  no  count  in  the 
indictment  for  "  passing  "  or  "  uttering  "  the  forged  instrument. 
The  Court  overruled  the  objection,  and  defendant  excepted. 

The  Solicitor  General  announced  that  he  had  closed  his  case, 
when  the  presiding  Judge,  in  the  presence  and  hearing  of  the 
Jury,  suggested  to  the  Solicitor,  "  if  he  had  not  better  offer  the 
order  in  testimony  ? "  To  which  proceeding,  prisoner  excepted, 
1st.  For  irregularity  and  interference  by  the  Court ;  and  2d,  Be- 
cause the  State  had  closed,  and  it  was  too  late  to  offer  other  ev- 
idence. 

When  the  case  was  closed,  counsel  for  prisoner  asked  the 
Court  to  charge  the  Jury,  that  this  indictment  could  be  sustain- 
ed only  under  the  9th  or  10th  section  of  the  Vllth.  division  of 
the  Penal  Code ;  that  it  could  not  be  under  the  9th,  because  the 
instrument  was  not  "  a  note,  bill,  draft  or  check,"  nor  under  the 
10th,  as  that  section  made  provision  only  for  such  "  other  wri- 
ting not  herein  provided  for  ; "  and  there  was  no  allegation  in 
the  indictment  that  this  was  such  a  writing  as  was  not  specially 
provided  for ;  that  the  proof  made  out  a  different  offence  from 
that  charged  in  the  indictment,  being  the  offence  specially  pro- 
vided for  in  the  14th  section  of  the  same  division ;  and  for 
which  offence,  prisoner  could  not  be  found  '^  guilt}*  under  this 
indictment." 

The  Court  refused  so  to  charge,  but  on  the  contrary,  charged 
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the  Jury,  "that  the  indictment  was  well  founded  under  the  said 
tenth  section,  without  any  such  allegation  as  that  required  bj 
counsel  for  prisoner ;  that  the  indictment  was  maintainable  under 
the  lOih  or  the  14th  section,  and  the  prisoner  mip^ht  be  found 
guilty  under  either,  provided  the  proof  sustained  the  charge. 

To  which  refusal  to  charge,  and  charge  as  given,  delendant'i 
counsel  excepted. 

R.  H.  Clark,  for  plaintiff  in  error. 

Sol.  Gen.  Lyon,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

William  Hoskins  was  tried  for  the  offence  of  forgery,  in  the 
Superior  Court  of  Baker  County.  The  indictment  contained 
four  counts  :  1st.  For  making  a  certain  forged  instrument, 
therein  set  forth,  called  an  order ;  2d.  Substantially  the  same  as 
the  first,  except  that  the  writing  alleged  to  be  forged,  was  termed 
an  order  or  bill ;  3d.  For  uttering  or  passing  the  paper ;  and  4th, 
For  having  the  same  in  defendant's  possession  with  intent  fraudu- 
lently to  pass  the  same. 

Before  the  indictment  was  read  to  the  Jury,  counsel  for  the 
accused  moved  the  Court  to  compel  the  Solicitor  General  to 
elect  upon  which  one  of  said  several  counts  he  would  try  the 
prisoner,  which  motion  was  overruled,  and  this  is  alleged  as  er- 
ror. Counsel  for  the  defendant  then  demurred  to  the  3d  and 
4th  counts,  as  insufficient  in  law,  for  a  conviction  for  any  of- 
fence, which  demurrer  was  sustained  by  the  Court.  The  indict- 
ment was  then  read,  consisting  of  the  two  first  counts  only ;  the 
others  being  stricken  out. 

[1.]  Was  the  Solicitor  Greneral  compelled  to  elect  which  count 
he  would  proceed  upon  ? 

In  Bulloch  vs.  The  State,  (10  Geo.  Rep.  47)  this  Court  held, 
that  where  there  are  several  counts  in  an  indictment,  charging 
different  grades  of  the  same  offence,  with  punishments  differing 
in  degree  only,  bfd  of  the  same  naturey  and  the  Jury  return  a 
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general  verdict  of  guilty,  the  judgment  will  not  be  arrested,  but 
the  Court  will  award  judgment  for  the  highest  grade  of  offence 
charged  in  the  indictment. 

And  such,  we  understand  to  be  the  general  tenor  of  the  au- 
thorities. Benjamin  RynderSy  of  New  York,  being  indicted  for 
forgery,  a  similar  motion  was  made  by  his  counsel,  to  the  one 
now  under  consideration.  Chief  Justice  Savage^  in  delivering  the 
opinion  of  the  Court,  said,  that  there  would  be  an  incongrui- 
ty in  incorporating  in  the  same  indictment,  offences  of  a  differ' 
eni  character,  such,  for  instance,  as  forgery  and  perjury,  could 
not  be  denied ;  and  that  in  such  a  case,  a  Court  would  refuse 
to  hear  a  trial  upon  both,  there  could  be  no  doubt.  But  that, 
when  offences  of  the  same  character y  differing  only  in  degree, 
are  united  in  the  same  indictment,  the  prisoner  may,  and  ought 
to  be  tried  on  both  charges  at  the  same  time.  And  such  was 
adjudged  to  be  the  case  then  before  the  Court.  The  prisoner 
was  imlicted  for  Jbrging  the  check  and  also  for  jmbHshing  it  as 
fow,  knowing  it  to  be  false.  These  were  admitted  to  be  differ- 
ent offences  and  were  punished  with  different  degrees  of  sever- 
ity, but  were  nevertheless  held  to  be  properly  united,  both  in  the 
indictment  and  the  trial.  The  prisoner  might  be  convicted  of 
one  and  not  of  the  other.  So  of  murder  or  manslaughter,  of 
grand  and  petit  larceny,  of  assault  and  battery,  and  an  assault  with 
intent  to  murder ;  in  which  cases,  no  Court  would  refuse  to  try 
die  prisoner  upon  all  the  offences  charged.     12  Wend.  425. 

But  suppose  it  were  otherwise,  the  two  last  counts  in  the  in- 
dictment  being,  upon  demurrer,  stricken  out,  there  was  really 
nothing  left  but  the  charge  of  forgery. 

Afterthe  witness,  Creorge  W.  Sutton,  was  sworn,  he  was  asked 
by  the  Solicitor  General  to  tell  all  he  knew  about  the  prisoner's 
having  passed  to  him,  as  the  clerk  of  Hora,  the  order  alleged 
to  have  been  forged,  and  what  he  gave  him  out  of  the  store  on 
said  order  ?  This  question  was  objected  to,  because  it  was  in- 
tended to  elicit  testimony  to  prove  that  Hoskins  had  passed  the 
instrument,  when  he  was  only  indicted  for  Tnaking  it.  The  ob- 
jection was  overruled,  and  the  interrogatory  directed  to  be  an- 
swered, and  this  assigned  as  error. 
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[2.]  The  order,  which  is  the  subject  matter  of  this  prosecu- 
tion, purported  to  have  been  drawn  by  Hiram  W.  Vines,  on  a 
merchant  by  the  name  of  Hora,  requesting  the  latter  to  let 
the  defendant  have  fifteen  dollars'  worth  of  goods  at  his  store. 
The  indictment  charged,  that  the  forgery  was  perpetrated  with 
intent  to  injure  the  ostensible  maker,  Vines.  A.  J.  Swinney,  a 
witness  previously  sworn  on  the  part  of  the  State,  testified  that 
he  had  furnished  the  accused  with  the  paper  upon  which  this 
order  was  written.  Now,  the.  evidence  of  Sutton  was  compe- 
tent for  the  purpose  of  showing  that  the  order  was  actually  pass- 
ed, and  thereby  establishing  the  quo  animo^  or  intent  with  which 
it  was  forged  Besides,  by  tracing  the  custody  of  this  forged 
instrument  to  Hoskins,  in  connection  with  the  fact  that  the  paper 
had  been  supplied  to  him  upon  which  it  was  written,  it 
demonstrates  the  truth  of  the  charge  in  the  indictment,  that  be 
was  the  forger. 

Before  the  Solicitor  General  had  tendered  in  evidence  the  or- 
der, he  announced  that  he  had  closed  the  case,  when  the  pre- 
siding Judge  suggested  to  him  publicly  anJ  in  the  hearing  of  the 
Jury,  that  he  had  better  offer  the  instrument  in  evidence.  It  was 
then  introduced  and  allowed  to  be  read,  to  all  of  which,  coun- 
sel for  the  prisoner  excepted. 

[3.]  We  recognize  the  rule,  and  are  not  disposed  to  relax  it, 
that  after  the  testimony  has  closed  on  the  part  of  the  Stale,  in 
criminal  trials ,  that  it  shou!d  not  be  re-opened.  It  will  not  do  to 
allow  to  any  party  the  right  to  introduce  evidence  at  any  time, 
at  his  own  election,  and  without  reference  to  the  stage  of  the 
trial  on  which  it  is  offered.  It  is  obvious  tliat  by  permitting  such 
a  practice,  the  proceedings  of  the  Court  would  be  often  great- 
ly embarrassed,  the  purposes  of  justice  obstructed,  and  the 
parties  themselves  be  surprised  by  evidence  destructive  of  their 
safety,  and  against  which  they  could  not  guard.  To  prevent 
such  mischievous  consequences,  all  Courts  find  it  necessary  to 
establish  some  fixed  general  rules  on  the  subject. 

But  here  the  State  had  not  closed ;  there  was  the  locus  peniten- 
tuB,     The  intifnation  which  fell  from  the  Bench,  was  cotemporan- 
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eons  with  the  announcement  by  the  State's  attorney.  Suppose 
the  suggestion  had  proceeded  from  the  associate  counsel,  instead 
of  the  Court,  and  when  the  Solicitor  General  announced  that  he 
had  closed,  his  associate  had  said.  No,  we  will  offer  the  order 
first,  to  the  Jury.  Would  there  be  any  doubt  in  that  case  ? 
We  apprehend  not.  The  fact  that  the  suggestion  came  from 
the  Court,  can  make  no  difference.  No  motion  had  been  made, 
nor  testimony  tendered  on  the  other  side,  and  the  witnesses 
were  not  discharged  by  reason  of  this  declaration. 

[4.]  As  to  the  right  of  the  Court  to  interfere  in  the  manage- 
ment of  a  cause,  civil  or  criminal,  in  reforming  the  pleadings 
and  directing  the  necessaiy  proofs  to  be  adduced ;  in  short,  in 
assuming  the  general  superintendence  and  control  of  the  litigation 
before  it,  it  is  a  point  of  extreme  delicacy  with  which  we  are 
reluctant  to  interfere.  We  are  not  inclined  to  deny  the  power, 
m  toto ;  still  less,  to  encourage  its  exercise.  We  see  nothing  in 
the  present  case  to  demand  imperatively  the  corrective  interpo- 
sition of  this  Court. 

[5-]  When  the  testimony  had  closed  on  the  part  of  the  State, 
counsel  for  the  prisoner  asked  the  Court  to  charge  the  Jury,  that 
this  indictment  could  only  be  sustained,  either  under  the  9th  or 
10th  sections  of  the  7th  division  of  the  Penal  Code ;  that  it 
could  not  be  sustained  under  the  9th,  inasmuch  as  the  writing 
charged  to  be  forged,  did  not  answer  to  ihe  description  of  in- 
struments designated  in  that  section ;  that  it  could  not  be  sup- 
ported under  the  10th,  as  that  only  made  provision  for  "  such 
other  writings  as  had  not  been  previously  designated,"  and  that 
there  was  no  allegation  in  the  indictment  that  this  was  such  a 
writing  as  was  not  otherwise  provided  for,  which  averment  was 
necessary  ;  that  an  offence  could  not  be  established  under  the 
tenth  section,  if  testimony  showed  that  it  was  elsewhere  provided 
for,  and  that  it  appeared  from  the  evidence,  that  the  offence,  if 
any,  came  under  the  14th  section  of  the  division  of  the  Code 
against  forging  and  counterfeiting,  and  that  consequently,  the 
prisoner  could  not  be  convicted  at  all  under  this  indictment. 

The  Court  declined  to  make  these  several  charges,  but  on  the 
contrary,  and  in  lieu  thereof,  instructed  the  Jury,  that  the  indict- 
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ttoent  was  well  founded  tinder  the  10th  section  of  the  7tfa  divis- 
ion, without  any  such  allegation  as  that  contended  for  by  pris- 
oner's counseK  and  that  it  was  under  this  section  that  the  bill  of 
indictment  was  preferred.  The  presiding  Judge  farAer  stated, 
tliat  an  indictment,  if  supported  by  the  proof,  was  maintainable 
either  under  the  10th  or  14th  sections,  and  that  the  prisoner  was 
also  subject  to  indictment  and  to  be  con^'icted  under  the  14th 
section,  if  the  proof  was  sufficient ;  and  that  if  they  believed  the 
prisoner  forged  the  writing  in  question,  they  could  find  him  guil- 
ty, under  the  indictment. 

Counsel  for  the  defendant  excepts,  and  says  that  the  Couit 
committed  error  in  declining  to  charge  as  requested,  and  also,  in 
the  charge  as  given. 

[4.]  It  is  indispensably  necessary  to  a  proper  understanding  of 
the  various  points  embraced  in  this  last  assignment  of  error,  diat  I 
should  transcribe  the  1st,  9th,  10th,  and  14th  sections  t>f  the 
7th  dinsion  of  the  Penal  Code  of  Georgia. 

Section  1st  enacts,  '^If  any  person  or  persons  shall  falsely  and 
fraudulently  make,  forge,  alter  or  counterfeit,  or  catise  or  procure 
to  be  falsely  and  fraudulently  made,  forged,  altered  or  counterfeited 
or  willingly  aid  or  assist  in  falsely  and  fraudulently  making,  foil- 
ing, altering  or  counterfeiting,  any  audited  certificates,  or  other  cer- 
tificate issued  or  purporting  to  have  been  issued  by  the  Auditor 
General,  or  other  officer  authorized  to  issue  the  same,  or  any  order 
or  warrant  issued,  or  purporting  to  have  been  issued  by  the  Govern- 
or, or  the  President  of  the  Senate  or  Speaker  of  the  House  of  Repre- 
sentatives of  the  Genefal  Assembly  of  this  State,  or  by  any  offi- 
cer of  the  government,  or  authorized  person,  on  the  treasury  of 
said  State,  for  any  money  or  other  thing,  or  any  warrant  for  land 
issued,  or  purporting  to  have  been  issued  by  the  Justices  of  any 
Land  Court,  or  by  any  other  tribunal,  officer  or  person,  au- 
thorized to  do  so  within  this  State,  or  any  certificate,  draf^  war- 
rant, or  order,  from  any  of  the  public  officers  of  this  State,  is- 
sued or  purporting  to  have  been  issued  under  or  by  virtue  of  an 
Act  or  Resolution  of  the  General  Assembly  of  this  State ;  or  any 
certificate,  draf^,  order,  or  warrant  issued,  or  purporting  to  have 
been  issued  by  any  Court,  officer,  or  person  authorized'to  draw  on 
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the  treasury  of  this   State,  or  for  public   money  wherever  the 
same  may  be  deposited ;  or  any  deed,  will,  testam^^t,  bood^ 
writing  obligatory,  bill  of  exchange,  promi^ory  note,  ox  ord^r 
for  money,  or  good$,  or  other  things  of  value ;   or  any  acquittancf 
or  receipt,  or  any  indorsement  or  assignment  of  wj  bond,  yrriting 
obligatory,  bill  of  exchange,  promisso;^  note,  or  order  for  money 
or  goods,  or  other  thing  or  things  of  value,  with  intent  |Lo  defr^u^ 
the  said  State,  public  officer  or  officers,   Courts,  pr  any  person 
authorized,   or  any  person  or  persons  whatever ;  or  shall  uttef 
or  publish  as  true,  any  false,  fraudulent,  forged,  altered,  or  counr 
terfeited,  audited  certificates.  Governor's,  President'^  Speaker's, 
public  officer's,  Court's,  or  duly  authorized  person's,  certificate, 
draft,  warrant  or  order,  so  as  aforesaid  issued  or  purporting  tQ 
have  been  issued,  or  any  deed,  will,  testament,  bond,  writing 
obligatory,  bill  of  exchange,  promissory  note,  or  order  fq^f  money^ 
or  goods,  or  other  thing  or  things  of  value,   or  any  ^quittanQ9 
or  receipt  for  money  or  goods,  or  other  thing  or  things  of  valu^, 
or  any  endorsement  or  assignment  of  any  bond,  writing  obligato- 
ry, bill  of  exchange,  promissory  note,  or  order  for  money  q? 
goods,  or  other  thing  or  things  of  value,  with  intent  to  defrsiud 
the  said  State,  public  officers.  Courts,  or  persons  authprized  119 
aforesaid,  or  any  other  persoQ  or  persons  whatsoever,  knowing  tb^ 
same  to  be  so  falsely  and  iraudulendy  made,  forged,  altered,  or 
counterfeited ;  every  such  person  so  offending,  and  beipg  thereof 
lawfully  convicted,  shall  be  punished  by  imprisonment  and  lab^  in 
the  penitentiary,  for  ^ny  time  not  less  than  four  years,  nor  longer 
than  ten  years." 

Sec.  IX.  "If  any  person  shall  falsely  and  fraudulently  mftke» 
forge,  counterfeit,  or  ^Iter  any  note,  biU,  draft,  or  check  of,  or 
on,  any  person,  body  corporate,  company  or  ipercantile  house 
or  firm,  or  purporting  so  to  be ;  and  fraudulently  utter,  publish, 
pass,  pay,  or  tender  the  same  in  payn^ent,  or  deniapd  payipent 
of  the  same^  knowing  the  said  bill,  note,  draft  or  check,  to  be 
forged  and  counterfeited,  or  falsely  and  fraudulently  altered,  sudb 
person  so  offending,  ifhallon  conviction,  bepuuiffbsd  by  coafin«* 
ment  and  labor  in  the  penitentiary,  fpr  any  time  aot  less  than  two 
nor  longer  than  ten  years." 


100  SUPREME  COURT  OF  GEORGIA. 

Hoskins  vs.  The  State  of  Georgia. 


Sec.  X.  ^^  If  any  person  shall  fraudulently  make,  sign,  forge, 
counterfeit,  or  alter,  or  be  concerned  in  the  fraudulent  making, 
signing,  foi^ng,  counterfeiting  or  altering,  any  other  writing  not 
herein  provided  for,  with  intent  to  defraud  any  person  or  persons, 
bank  or  other  corporate  body,  or  shall  fraudulently  cause  or  pro- 
cure the  same  to  be  done,  such  person  so  offending  shall,  on 
conviction,  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary, for  any  time  not  less  than  two  years,  nor  longer  than 
five  years." 

Sec.  XrV.  "If  any  person  shall  designedly,  by  color  ot  any 
counterfeit  letter  or  writing,  made  in  any  other  person's  name, 
or  fictitious  name,  obtain  from  any  person  money,  goods,  chattels 
or  other  valuable  thing,  with  intent  to  defraud  any  person,  mer- 
cantile house,  or  body  corporate  or  company,  of  the  same,  such 
person  so  offending  shall,  on  conviction,  be  punished  by  impris- 
onment and  labor  in  penitentiary  for  any  time  not  less  than 
two  years,  nor  longer  than  seven  years." 

We  agree  with  counsel  for  the  prisoner,  that  this  prosecu- 
tion cannot  be  sustained  under  the  9th  section  of  the  7th  divis- 
ion of  Ihe  Code,  because  that  applies  to  notesy  biUsj  drafts  or 
checksj  and  this  instrument  is  neither.  And  further,  we  concur 
with  him  in  holding,  that  a  conviction  cannot  be  had  under  the 
10th  section  of  that  division.  Not,  however,  for  the  reasons 
that  he  assigns,  that  the  indictment  does  not  charge  that  the  in- 
strument alleged  to  be  forged,  was  some  ^'ot/iertorUingy^^  not 
otherwise  provided  for  by  the  Code,  nor  yet,  because  the  offence 
is  provided  for  in  the  14th  section  of  this  division.  For  it  is 
evident  that  the  14th  section  does  not  embrace  the  crime  of 
Jorgery,  But  it  is  an  offence  expressly  included  in  the  Ist  sec- 
tion of  the  7th  division  of  the  Penal  Code. 

After  enumerating  a  great  variety  of  documents,  public  and  offi- 
cial, which  are  made  the  subject  matter  of  forging  and  counterfeit- 
ing the  1st  section  enacts,  that  if  any  person  shall  falsely  and 
iraudulently  make  or  forge  "  any  deed,  will,  testament,  bond, 
writing  obligatory,  bill  of  exchange,  promissory  note,  or  order 
/or  money  or  goods,  or  other  thing  or  things  of  value,  vrith  in- 
tent to  defraud  any  person  whatever,  any  such  person  so  offend- 
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ing,  and  being  thereof  lawfully  convicted,  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary,  for  any  time  not  less 
than  four,  nor  longer  than  ten  years."     JVew  Digest,  800,  801. 

Mr.  Clark  contends,  that  admitting  the  paper  to  be  an  order 
for  the  delivering  of  fifteen  dollars'  worth  of  goods,  that  it  is  not 
an  order  of  the  kind  intended  by  this  section  ;  that  it  has  long 
been  settled  in  England  upon  a  similar  Statute,  that  the  order 
within  the  purview  of  the  Court,  must  be  one  imparting  a  n'g/U 
on  the  part  of  the  person  who  is  supposed  to  have  made  it,  and 
a  duty  on  the  part  of  the  person  on  whom  it  is  made  ;  that  where 
it  seems  to  leave  compliance  or  refusal  optional,  and  applies  rather 
to  the^/oiw  than  ^e  justice  of  the  person  on  whom  it  is  drawn  it  is 
not  within  the  Statute  as  not  being  an  order  on  which  the  party 
taking  it  can  place  any  reliance  ;  that  it  is  the  usurpation  of  an- 
other's right,  which  the  Legislature  intended  to  punish  and  pre- 
vent. 

That  this  ingenious  distinction  is  supported  by  authority,  we 
cannot  deny."  1  Leach,  111,  note,  lb,  134.  /ft.  365.  2  Leach, 
615.  MitchelPs  case,  Foster,  119.  3  Chitty^s  C.  L  1033.  In- 
deed we  are  constrained  to  admit  that  the  Statute  of  7  Geo.  IL 
c.  22,  of  which  that  portion  of  ours  upon  which  I  am  comment- 
ing, is  almost  a  transcript,  repeatedly  received  the  construction 
in  the  British  Courts  which  is  claimed  by  counsel,  and  that  the 
decisions  have  been  uniform  to  that  effect,  and  are  so  recogniz- 
ed by  standard  writers  on  the  Criminal   Law  of  that  country. 

But  the  strict  construction  adopted  in  relation  to  this  English 
Statute,  never  has  obtained  in  the  American  Courts.  It  was 
enforced  in  New  York,  and  the  Legislature  amended  the  Act  so 
as  to  extend  to  orders  purporting  to  be  made  without,  as  well 
with,  right  or  authority  in  the  person  whose  name  may  be  forged. 
The  People  vs.  Thompson,  2  Johns.  Cases,  342. 

It  arose  whoDy  in  the  mother  country  from  the  penalty  which 
was  to  follow  a  conviction,  viz :  death  ;  and  to  apply  it  under 
our  Code,  which  is  not  only  mild  in  its  punishments,  but  which 
declares  that  any  indictment  shall  be  deemed  sufficiently  techni- 
cal and  correct,  which  states  the  offence  so  plainly,  that  its  na- 
ture may  be  easily  understood  by  the  Jury,  would  be  to  thwart 
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the  designs  of  the  Code.  The  word  "  order,"  is  in  daily  use  ali 
over  the  land,  and  its  meaning  well  understood.  We  send  or- 
ders to  tradesmen,  by  our  children,  servants  and  neighbors,  a^d 
through  the  mails,  for  merchandise,  without  ever  supposing  for 
a  moment,  that  we  possess  the  power  to  compel  their  compliance^ 
It  is  a  mere  request,  and  nothing  more.  We  are  clear,  therefore, 
that  this  case  is  within  the  mischief  intended  tP  be  prevented,  as 
well  as  within  the  language  of  the  1st  section  of  the  7th  divis-* 
ion  of  the  Code. 

Counsel  for  the  prisoner  further  insists,  that  the  offence  proveni 
if  any,  fell  within  the  14th  section,  as  heretofore  cited,  and  con- 
sequently, was  not  embraced  within  the  10th  section,  as  ruled 
by  the  Court.  The  Circuit  Judge  admitted,  and  so  charged  the 
jury,  that  an  indictment  might  be  framed  under  this  section  and 
a  conviction  had,  provided  the  necessary  proofs  were  made  ^ 
and  in  this  we  think  he  w^as  right. 

The  learned  counsel  is  both  right  and  wrong,  in  respeet  to 
his  position.  Hoskms  having  obtained  from  Hora  money  and 
goods  by  color  of  this  forged  writing,  made  in  the  name  of 
Vines,  is  unquestionably  liable,  under  the  14th  section,  for  that  ol? 
fence.  But  it  is  not  true,  that  he  could  be  convicted  under  lha:( 
section  for  the  crime  of  forgery.  Obtaining  goods  on  fals^ 
writings  is  one  offence ;  forgery  is  another,  ant}  altogether  differt 
ent  offence.  And  we  are  all  satisfied  that  the  Jury,  who  ajre 
made  the  judges  of  the  law  as  well  as  of  the  facta?,  are  fujly 
warranted  in  returning  a  verdict  of  guilty  against  the  d^endant, 
within  the  1st  section  of  the  7th  dirision  of  the  Penal  Code, 
upon  w*hich  we  must  presume  the  indictment  was  framed* 

The  judgment  against  the  prisoner  pust  consequdQtly  stand 
affirmed. 
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No.  15. — Chahner  B.  Strange  and  others,  plaintiffs  in  error, 
vs,  William  Bell,  defendant  in  error. 

{!.]  Whdre,  by  «d  Act  of  the  Legislature,  certam  conimisAiooerB  were  au- 
thorued  to  assess  the  damages  which  the  owners  of  town  property  might 
sustain  bj  the  removal  of  the  county  site  :  Held,  that  such  commissioners 
had  no  jurisdiction  to  try  the  question  of  title  to  land — under  the  Constitn- 
ticm,  that  jmis^ction  being  vested  in  the  Superior  Oonrt 

tl]  Where  two  or  more  persons  claim  the  same  thing,  by  different  or  sep- 
arate interests ;  «nd  another  person,  not  knowing  to  which  of  the  claimants 
he  ought  of  right  to  render  a  debt  or  duty,  or  to  deliver  property  in  his 
custody,  fears  he  may  be  hurt  by  some  of  them,  Le  may  ezhiUt  a  bill  of 
interpleader  against  them. 

In  Equity,  in  MarioiA  Superior  Court  Decision  on  demurrer, 
b^  Jtldge  IrEBBoN,  September  Teilnr,  1851. 

The  (General  Assembly  of  1847  passed  an  Act,  among  other 
things,  to  provide  for  the  location  of  a  new  County  site,  in  the 
County  of  Marion,  and  to  compensate  the  owners  of  lots  at  the 
old  site  (Tazewell)  for  due  depreciation  of  their  real  estate,  by 
reason  of  the  removal.  Under  this  Act,  commissioners  were 
appointed  to  assess  the  amount  of  depreciation,  who,  under  the 
Act,  were  required  to  issue  certificates  to  the  owners,  of  the 
amount  ascertained  ;  and  the  County  Treasurer  was  required  to 
pay  to  the  holders  of  these  certificates,  the  amount  thereof, 
without  farther  order. 

William  Bell,  the  County  Treasurer,  filed  his  bill  of  inter- 
pleader, against  Chamer  B.  Strange  and  WilKam  Wells,  al- 
leging, that  upon  a  certain  hou^e  and  lot,  known  as  the  Village 
liall,  there  was  assessed  by  the  commissioners  as  loss,  the  sum 
of  |757,  to  which  Isum,  said  Strange  and  Wells  each  claimed  a 
certificate,  as  the  true  owner  of  the  property.  The  commis- 
ttoners  issued  the  certificate  to  Strange,  but  at  the  same  time 
issued  to  Wells  a  certificate  tor  $228,  being  fifty-seven  per 
<^nt.  (the  rate  adopted  by  the  commissioners,)  upon  $400,  be- 
bg  the  amount  of  Wells' interest  in  the  property,  as  returned 
to  thfe  Tax  Receiver  by  him.     The  bill  alleged  that  Strange  had 
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obtained  a  mandamus  m  si  against  complainant,  to  compel  him 
to  pay  over  the  sum  specified  in  the  certificate  to  bim,  which 
was  still  pending;  and  that  Wells  had  employed  counsel,  and 
was  preparing  also  to  prosecute,  not  only  this  claim  on  the  cer- 
tificate to  him  for  $228,  but  also  for  the  whole  amount  of  de- 
preciation assessed  by  the  commissioners  upon  the  Village  Hall. 
The  bill  father  alleged  that  the  $228  allowed  to  Wells,  had 
been  previously  included  and  allowed  by  the  commissioners,  in 
the  certificate  granted  to  Strange ;  and  that,  under  these  cir- 
cumstances, the  complainant  could  not  safely  pay  over  the 
amount  of  the  assessment  without  the  direction  of  the  Court. 
The  prayer  was  for  an  injunction  to  restrain  Strange  and  Wells 
from  prosecuting  their  claims  against  complainant,  and  that  they 
be  compelled  to  interplead,  and  the  rightful  owner  be  decreed  by 
the  Court,  to  receive  the  fund  in  the  hands  of  the  complainant. 

Strange,  by  his  counsel,  demurred  to  this  bill,  for  want  of 
equity.  The  Court  overruled  the  demurrer,  and  this  decision  is 
assigned  as  error. 

B.  Hill  and  E.  H.  Worrill,  for  plaintiff  in  error. 

W.  Williams,  for  defendant  in  error. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

The  complainant,  who  is  the  County  Treasurer  of  Marion 
County,  filed  his  bill  of  interpleader,  in  the  Court  below,  alleging 
that  Strange  and  Wells  both  claim  to  be  the  owners  of  the 
"  Village  Hall,"  in  the  town  of  Tazewell,  and  both  claim  from 
him  the  payment  of  the  damages  assessed  by  certain  commis- 
sioners, under  the  Act  of  1847,  on  account  of  the  removal  of  the 
County  site  from  the  Town  of  Tazewell. 

[1.]  By  the  7th  section  of  the  Act  of  1847,  it  is  provided 
that  five  commissioners  should  assess  the  damages  sustained 
by  the  owners  of  town  property,  in  the  Town  of  Tazewell,  on 
account  of  the  removal  of  the  County  site,  the  same  to  be  fixed 
at  the  amount  the  owners  thereof  placed  upon  it,  in  their  re- 
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turns  of  taxable  property,  for  the  year  1847,  and  execute  to  the 
ovmers  of  said  town  property,  a  certificate  declaring  the  damage 
thus  sustained,  which  certificate  shall  become  a  debt  against  the 
County  Treasurer  of  said  County,  &c.  Strange  obtained  a  cer- 
tificate from  the  commissioners,  that  he  had  been  damaged  by 
the  removal  of  the  county  site  $767,  as  the  owner  of  the  "  Vil- 
lage Hall.'' 

When  a  branch  of  this  case  was  before  us   on  a  former   oc- 
casion, we  held,  that  the  certificate  of  the  commissioners  was 
conclusive  upon  the  County  Treasurer,  as  to  the  amount  assess- 
ed by  them  to  be  due,  and  that  the  same  was  a  debt  due  against 
the  County,   which  he  could  not  question.     Bell  vs.  The  Staie^ 
9  Geo.  Rep.  390.     The  County  Treasurer  does  not  now  question 
the  amount  of  the  assessment  or  the  validity  of  the  debt,  but  asks 
to   be  protected  in  making  payment  of  that  debt ;   alleging  that 
he  ia  in  danger  of  being  hurt  or  injured,  if  he  pays  it  to  Strange, 
who  is  the  holder  of  the  certificate.     The  defendants  demur  to 
the  bill,  and  insist  that  inasmuch  as  it  appears  on  the  face  of  it, 
that  Wells  urged,  before  the  commissioners,  that  he  was  the  own- 
er of  the  "Village  Hall"  and  that  they  considered  and  rejected 
his  claim  of  ownership,  and  granted  the  certificate   to  Strange 
that  he  is  now  concluded^  by  the  judgment  of  the  commissioners, 
from  asserting  his  right  of  ownership  to  the  property  ;  that  if  he 
was  dissatisfied  with  the  decision  of  the   commissioners,  he 
ought  to  have  sued  out  a  writ  of  certiorari^   and  had  the  judg- 
ment of  the  commissioners  reversed,  if  erroneous.     The  answer 
is,  that  the  Legislature  intended  to   compensate^  the  ovmers  of 
town  property  in  Tazewell,  but  made  no  provision   as  to  the 
mode  of  trying  the  title  to  the  property,  in  case  of  a  dispute  in 
relation  thereto.     The   commissioners  had   no  jurisdiction   to 
hear  and  decide  the  question  ofiille  between  Wells  and^Strange. 
The  jurisdiction  to  try  the  question  of  title   to  land,  is   vested, 
by  the  Constitution,  in  the   Superior  Court.     Hence,  the  judg- 
ment of  the  commissioners,  granting  the  certificate  to   Strange, 
did  not  condnde  Wells  from  asserting  his  ownership  to  the  pro. 
perty ;  and  if  he  was,  in  fact,  the^real  oumer  of  the  property,   he 
is  entitled  to  the  damages,  notwithstanding  the  certificate   of  the 
vol.  XI  14 
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commissioners.  With  regard  to  the  ceriiorarij  which  WelJa 
might  have  sued  out,  we  have  only  to  say,  that  if  it  had  beea 
sanctioned  and  sustained,  and  a  new  trial  ordered  before  tb^ 
commissioners,  to  try  the  question  of  ownership  to  the  land  aDc| 
its  appurtenances,  such  order  of  the  Superior  Court  would  have 
been  mere  brutumjulmen — the  commissioners  having  nojurUdic- 
tion  to  hear  and  determine  that  question,  under  the  provisions 
of  the  Constitution. 

[2.]  When  two  or  more  persons  claim  the  same  thing,  by 
different  or  separate  interests,  and  another  person,  not  know^ing 
to  which  of  the  claimants  he  ought  of  right  to  render  a  debt  or 
duty,  or  to  deliver  property  in  his  custody,  fears  he  may  be  hurt 
by  some  of  them,  he  may  exhibit  a  bill  of  interpleader  aga,in9t 
them.     1  Smith's  Chan,  Prac.  468.     Story's  Eq.  Plead.  237. 

The  bill  of  interpleader  is  equally  proper,  though  the  party 
be  not  actually  sued,  or  be  sued  by  one  of  the  conflicting  clain^«» 
ants  only,  or  though  the  claim  of  one  defendant  be  actionably 
at  Law,  and  the  other  in  Equity.  Richards  vs,  SalteTy  6  John^^ 
Chan.  Rep.  447.  Mngell  vs.  Hadden^  15  Vesey^  244.  In  our 
judgment,  the  complainant  makes  out  a  proper  case  for  a  biU 
of  interpleader,  and  there  is  oo  error  in  the  Court  belovi;  in  over-* 
ruling  the  demurrer. 

Let  the  judgment  of  the  Court  below  be  a$r^e4* 


)fo.  IG.-rrrEpwnr.  A.  Adams  et  al,  plaintifTs  in  error,  v$.  WiLUiM 

MiZELL,  defendant  in  error 

^1.]  A  defendant,  coming  into  posaesaion  of  slftvea  as  a  loi^n,  ^ft«r  Uie  dtt^ 
of  the  lender,  and  with  knowledge  of  the  title  to  the  plaintiffj,  derived  by 
will  from  the  lender,  asserts  title  to  the  slaves  and  declares  that  he  will 
hold  them  in  spite  of  them :  SSpld,  that  this,  coupled  with  user  and  acts  of 
control,  is  i^  conversion 
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Trover,  in  Talbot  Superior  Court.  Tried  before  Judge  Iter- 
WW,  September  Term,  1851. 

Edward  A.  Ad&md  and  trife  and  others,  the  children  of  Lou* 
kia  Mizell,  brought  an  a(Jtion  of  trover  against  William  Mizell, 
for  a  fvegro  woiOan,  Rose,  and  her  descendants.  The  plaintiffs 
below  claimed  under  the  \Vill  of  Allen  Dorraan,  the  father  of 
Lottie  Mizell.  They  proved,  trpon  the  >4i:ial,  that  about  one 
year  after  the  marriage  of  defendant  below,  with  Louisa  Mizell, 
aboM  1818,  Rose  was  sent  home  with  theqa  by  Allen  Dorraan, 
to  be  well  treated  until  he  called  for  her,  saying  that  he  would 
not  give  h^r  to  them  to  spend,  but  to  keep  until  he  called  for  her. 
That  defendant  had  been  in  possession  of  the  negro  and  her  de- 
scendants ever  since ;  always  claimed  them  as  his  own,  and 
worbed  and  treated  them  as  owners  of  slaves  usually  do.  One 
df  the  witnesses  had  a  conversation  with  defendant  sometime 
before  the  commencement  of  this  suit,  about  a  threatened  suit, 
by  one  of  the  plaintiffs,  in  which  conversation  defendant  stated, 
that  "  he  knew  that  Allen  Dorraan  had  given  said  negroes  to 
his  (defendant's)  children  in  his  will,  but  that  they  were  his  and 
he  should  hold  them  in  spite  of  them." 

Defendant's  counsel  moved  for  a  non-suit,  on  the  ground  that 
there  was  no  proof  of  a  conversion.  The  Court  granted  the  mo- 
ti6n,  ^nd  entered  a  nbn^suit,  and  this  decision  is  here  assigned 
z»  ^ror. 

B.  Hill  and  Ew  H.^Worrill,  for  plaintiffs  in  error. 

L.  B.  Smith,  for  defendant  in  error. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

[1.]  According  to  the  evidence,  the  defendant  received  the 
negroes  as  a  loan  for  an  indefinite  term.  After  his  marriage 
with  the  mother  of  the  plaintiffs,  the  wqman^  Rose,  was  sent 
home  with  him  by  his  father-in-law,  under  whose  will  the 
plaintifls  claim,  '*  to  be  well  treated  until  he  called  for  her,"  he 
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saying  farther,  ^^  that  he  >^ould  not  give  her  to  them  to  spend, 
but  to  keep  until  he  called  for  her."  The  evidence  farther  is, 
that  the  defendant  had  been  in  possession  of  Rose  and  her  de- 
scendants ever  since ;  always  claimed  them  as  his  own,  and 
worked  and  treated  them  as  owners  of  slaves  usually  do.  It  is 
farther  in  evidence,  that  one  of  the  witnesses  had  a  conversa- 
tion with  the  defendant  before  this  suit  was  instituted,  about  a 
threatened  suit  by  one  of  the  plaintiffs,  in  which  defendant 
stated,  that  '^  he  knew  that  Allen  Dorman  had  given  the  ne- 
groes to  his  (defendant's)  children  in  his  will,  but  thatthey  were 
his,  and  he  should  hold  them  in  spite  of  them."  Upon  this  evi- 
dence, the  Court  non-suited  the  plaintiffs,  because  there  was  no 
proof  of  conversion,  and  they  have  excepted.  The  user  and 
control  of  the  slaves  alone  do  not  amount  to  conversion,  be- 
cause consistent  with  the  lender's  title,  according  to  the  right  of 
possession,  which  the  defendant  acquired  by  the  loan.  There 
was  nothing  in  them  tortuous.  But  the  assertion  of  a  title  to 
the  property,  made  after  the  death  of  the  lender,  with  knowl- 
edge of  the  plaintiffs'  title,  and  made  in  direct  reference  to 
their  title,  and  a  declaration  that  he  would  hold  it,  in  spite  of 
them,  in  addition  to  the  use  and  control,  is  proof  of  conversion* 
The  defendant  negatived  both  the  right  of  property  and  right 
of  possession  of  the  plaintiff;  repudiated  the  character  in  which 
he  acquired  the  possession,  and  appropriated  the  property.  These 
things  constitute  conversion,  and  the  evidence  proves  them.  The 
case,  in  our  opinion,  ought  to  have  gone  to  the  Jury.  UptrtA 
vs.  Holmes^  1  jKe%,  391,  '2. 
Let  the  judgment  be  reversed. 
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No.  17. — Frances  Lennard,  plaintiff  in  error,    vs.  Thomas 

BoYNTON,  defendant  in  error. 

[1.]  One  to  whom  a  slave  is  hired  for  a  year,  is  entitled  to  no  abatement  of 
the  price  because  of  the  death  of  the  slave  after  the  commencement  of  the 
term. 

Assumpsit,  &c.  in  Talbot  Superior  Court.  Decision  by  Judge 
Iyerson,  September  Term,  1851. 

Thomas  Boynton  brought  suit  against  Frances  Lennard,  on  a 
note  for  $100,  given  for  the  hire  of  a  negro,  for  the  year  1850, 
and  payable  to  Rebecca  Boynton,  or  bearer. 

Frances  Lennard  pleaded  that  tlie  negro  died  on  the  1st 
May,  1850,  and  that  the  note  was  transferred  to  Lennard  on  1st 
February,  1851,  after  it  was  due,  and  with  notice  of  this  de- 
fence. 

On  motion,  the  Court  .below  struck  out  this  plea,  and  this  de- 
cision is  assigned  as  error. 

E.  H.  WoRRiLL,  for  plaintiff  in  error. 

B.  Hill,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  only  question  in  this  case  is,  whether,  when  a  negro 
is  hired  for  a  year,  and  he  dies  within  the  time,  the  hirer  should  be 
allowed  a  credit  upon  his  note,  from  the  time  of  the  negro's 
death  to  the  end  of  the  year,  for  so  much  as  the  hire  for  that  time 
would  amount  to  i 

In  Scotland,  France,  Canada,  Louisiana,  and  indeed  all  those 
countries  where  the  Civil  Law  obtains,  it  is  probable  that  the  hire 
would  be  apportioned.  In  South  Carolina,  where  the  Common 
Law  has  never  been  adopted  throughout,  as  the  basis  of  their 
jurisprudence,  the  same  doctrine  obtains,  and  the  Courts  of  that 
State  apply  the  same  principle  to  real  estate.  Rijdey  vs.  Wight- 
marij  4  McCord^s  jR.  447. 
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In  Virginia,  it  has  been  held,  that  if  a  slave  who  is  hired 
for  a  year,  be  sick^  or  run  away^  the  tenant  must  neterthd- 
less  pay  the  hire ;  but  if  the  slave  die  without  any  fault  in  the 
tenant,  the  owner  and  not  the  tenant^  should  lose  the  hire  from  the 
death  of  the  slave,  unless  otherwise  agreed  upon.  Qurge  vs. 
Elliot,  2  Hen,  §•  Munf.  R.5. 

The  reason  given  by  Chancellor  Taylor  is,  that  pursuing  this 
rule,  the  act  of  God  falls  on  the  oicner,  on  whom  it  must  have 
fallen  if  the  slave  had  not  been  hired*    JVow  constat! 

And  the  Court  of  Appeals  of  South  Carolina,  seem  to  consid- 
er this  decision  and  the  previous  ruling  of  their  own,  in  Ripley 
vg.  Wightmanj  that  if  a  man  lease  a  house  for  a  year,  and  du- 
ring the  time  it  is  rendered  untenantable  by  a  storm,  the  rent 
ought  to  be  apportioned  according  to  the  time  it  was  occupied,  as 
decisive  of  the  question,  that  where  a  slave  hired  for  the  yeaf, 
dies  within  the  year,  his  wages  should  be  apportioned.  Bacolvs. 
Panell,  2  Bailey's  R.  424. 

The  Supreme  Court  of  Missouri  had  occasion  to  consider  this 
point,  in  Dudgeon  vs,  Teap,  (9  Missouri  JR.  867,)  and  whil'e  they 
adhere  to  the  decision  of  Chancellor  Taylor,  and  which  seems 
to  be  authority  for  all  the  subsequent  adjudications  upon  this 
subject,  they  state  distinctly,  that  if  the  analogies  of  the  law  on 
the  subject  o{rents  be  adhered  to  with  strictness,  that  this  doctrine 
cannot  be  sustained.     And  so  we  think. 

If  natural  justice  requires  that  rent  ought  to  be  abated  or  ap- 
portioned, because  the  thing  to  be  enjoyed  be  entirely  lost  or  ta- 
ken away  from  the  tenant,  it  would  be  unreasonable  to  allow  tbo 
owner  hire  for  a  "  dead  negro,'' 

But  we  apprehend  the  principle  to  be  now  well  settled  that 
where  the  lessee  covenants  to  pay  rent,  he  is  boun<l  to  pay  ity 
whatever  inj,ury  may  happen  to  the  demised  premises ;  and  that 
if  the  tenant  would  guard  himself  against  loss  by  fire  and  tern** 
pest,  he  must  introduce  into  his  lease  an  exception  to  this  effects 
Paradine  vs.  Jane,  Jileyn  R,  27.  Ciied-  per  Lord  EUenborough^ 
C.  J.  10  East  533.  Argument,  Bireclcnosk  Company  vs.  Priickr 
ard,  6  T.  R.  751.  Recognized  per  Lord  Kenyon  C.  J.  lb.  752.- 
Wood.  L.  and  T.  bth  ed.  471,  418.     Betftetwve.  We^ffi^  1  Tem^ 
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llq>.  312.  MoTik  vs*  (Joopery  2  Lord  Raymond^  1477.  Carter  vs. 
Cwmius^  1  Ch.  Cases,  83.  2  Vernon,  280.  1  Fonbl.  Eq.  378, 
379y  and  the  authorities  there  dted. 

This  is  no  longer  an  open  question  with  this  Court,  as  to  real 
estate.  In  the  well-considered  case  of  White  vs.  Molyneux,  (2 
Kelly^sR.  1:^4)  we  held,  upon  a  full  review  of  all  the  authorities, 
that  in  ease  of  express  contracts  to  pay  rent,  the  destruction  of 
the  premises  by  fire,  or  violence,  or  any  casualty  whatever,  is  not 
a  good  defence  to  an  action  to  recover  the  rent,  unless  there  is 
an  express  stipulation  to  that  effect ;  and  that  a  Court  of  Equity 
could  not  relieve  against  such  contracts,  under  such  circumstan- 
ces. 

With  that  opinion,  supported  as  it  is  by  an  overwhelming  weight 
of  authority,  we  have  no  reason  to  be  dissatisfied.  Independent 
of  precedents,  and  if  this  were  a  case  of  the  first  impression, 
why  I  ask,  should  not  a  party  who,  by  his  contract,  creates  a  duty 
or  charge  upon  himself,  be  bound  to  make  it  good,  notwithstand- 
ing any  accident  by  inevitable  necessity  ? 

But  it  is  said,  that  it  would  be  unreasonable  that  these  things 
which  are  inevitable  by  the  act  of  God,  which  no  industry  can 
avoii,  nor  any  policy  prevent,  should  be  construed  to  the  pre- 
judice of  any  person  in  whom  there  was  no  laches.  1  Rep.  97. 
And  the  maxim  of  tiie  Common  Law,  actus  Dei  nemini  Jacit  in* 
jwianiy  is  invoked  in  aid  of  the  defence  set  up  to  the  recovery 
of  this  hire. 

How  far  this  principle  was  justifiable  inad  judging  emblements 
to  those  who  had  an  uncertain  interest  in  lands,  which  vns  de- 
termined between  the  period  of  sowing  and  the  severance  of 
the  crc^,  1  wt1\  not  undertake  to  say.  That  the  rule,  like  many 
others  respecting  real  estate,  was  introduced  to  favor  the  landed 
aristoeracy  of  England,  by  encouraging  husbandry  and  prevent- 
ing the  ground  from  remaining  uncultivated,  is  obvious  enough. 

But  where  it  is  assumed  as  the  ground  for  a  legal  judgment, 
that  the  dispensation  of  Providence  shall  prejudice  no  one  who 
is  guihy  of  no  default  on  his  part,  I  beg  leave  to  eiemur  to  the 
preposition.  Not  to  adduce  innum^nble  other  ilhistrations,  I 
w^  rrfer  to  one  emly^  w4>ich  is  directly  in  point.    Negroes  were^ 


112  SUPREME  COURT  OF  GEORGIA. 


Leonard  vs.  Boynton. 


hired  at  the  beginning  of  last  year,  owing  to  the  high  price 
of  cotton  and  other  produce,  at  the  most  extravagant  rates, 
throughout  the  State.  Owing  to  the  unparalleled  drought  in  the 
middle  countries,  the  failure  in  the  crops  was  almost  entire.  Is 
not  this  adus  Dei,  in  withholding  the  early  and  the  latter  rain  ? 
No  laches  is  attributable  to  the  hirer.  If  the  death  of  the  negro 
would  entitle  him  to  relief,  why  should  not  this  other  Providen- 
tial visitation  ?  In  our  judgment,  neither  should.  He  hired  the 
slave  for  the  year,  unamditionaUy.  He  must  comply  with  his 
engagement. 

The  one  view  of  this  matter  is  simple  and  intelligible ;  it  is 
neither  more  nor  less,  than  the  coercion  of  the  party  to  fulfil  his 
contract.  The  other  is  vague  and  fluctuating,  because  it  rests 
on  no  solid  foundation.  For  I  speak  with  reverence,  when  I 
say  that  the  acts  of  God,  by  hail,  drought,  inundation,  pestilence, 
tornado,  and  the  ten  thousand  judgments,  public  and  private, 
by  which  he  afflicts  for  their  good,  the  children  of  men,  prevent 
the  fulfilment  of  more  contracts,  than  all  human  misconduct  put 
together. 

Suppose  it  were  otherwise,  why  should  the  loss  fall  exclu- 
sively upon  the  owner  of  the  rcA^ersion  or  fee?  Is  it  not  enough 
that  he  is  deprived  of  his  property  ?  And  is  not  the  hirer  the 
quasi  owner  for  the  time  being  ?  Does  he  not  take  the  risks  for 
the  year,  unless  he  stipulates  against  them  ?  Does  he  pay  a  pre- 
mium by  way  of  addition  to  the  price  of  hire,  for  life  insurance  ? 
If  not,  why  give  him  virtually  the  benefit  of  such  a  policy? 
Why  tax  the  owner  with  it,  when  he  is  paid  nothing  for  it?  He 
agrees  to  take  the  value  of  the  servant's  labor  merely ;  and  if  he 
is  to  be  considered  as  having  insured  his  life,  he  should  be  com- 
pensated for  the  risk. 

The  uncertainty  of  the  negro's  life  was  equally  well  known 
to  both  Boynton  and  Lennard,  when  the  contract  for  the  hire 
was  entered  into  between  them.  They  were  capable  of  making 
their  own  agreement,  and  in  the  way  most  acceptable  to  them- 
selves. What  power  has  any  Court  to  modify  or  change  their 
contract?  When  the  slave  was  delivered,  the  contract  was  exe- 
cuted by  the  owner.     His  part  of  it  was  performed.    Lennard 
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expressly  stipulated  to  pay  the  hire ;  and  however  hard  it  may 
be  upon  him  to  ^ay  wages  for  services  which  cannot  be  rendered, 
let  it  be  kept  in  mind  that  he  brought  this  hardship  upon  him- 
self. It  was  his  own  voluntary  act,  and  he  has  no  claims  upon 
the  justice  of  the  Courts  to  be  relieved. 

Apart   from  the  principle  involved,  motives  of  public  policy 
forbid  a   rescission  of  this  contract.     Humanity  to  this  depend- 
ent and   subordinate  class  of  our  population  requires,  that  we 
should  remove  from  the  hirer  or  temporary  owner,  all  temptation 
to  neglect  them  in  sickness,  or  to  expose  them  to  situations  of 
miusnal  peril  and  jeopardy.     We  say  to  them,  go,  and  they  must 
go;  stay,  and  they  must  stay;  whether  it  be  on  the  railroads,  ihe 
mines,  the   infected  districts  or  any  where  else.     Let  us  not  in- 
crease their  danger,  by  making  it  the  interest  of  the  hirer  to  get 
rid  of  his  contract,  when  ,  it  proves  to  be  unprofitable.     Every 
safeguard,  consistent  with  the  stability  of  the  institution  of  slaver}', 
should  be  thrown  around  the  lives  of  these  people.     For  myself,  I 
verily  believe,  that  the  best  security  for  the  permanence  of  slavery, 
is  adequate  and  ample  protection  to  the  slave,  at  our  own  hands. 
Slavery  not  being  tolerated  in  England,   no  case  precisely  in 
point  could  be  found  in  the  Reports  of  that  country.     In  our 
judgment,  however,  the  case  of  rent  for  demised  premises  and 
that  of  the  hire  of  negroes,  is  not  only  strikingly,  but   strictly 
analogous.     One  is  compensation  for  \he  use  of  houses  ana  lands, 
the  other  for  slaves.     And  if  the  Courts  will  not  relieve  the  ten- 
ant from   the  payment   of  rent,  when  the  demised  premises  is 
destroyed  by  casualty,  and  we  have  held   that  they  could  not, 
still  more  emphatically  does  policy  at  least,  if  not  principle,  for- 
bid relief  against  the   hire  of  a  negro  who  has  died  before  the 
expiration  of  the  term.     We  have  great  respect  for  the  distin- 
guished Chancellor   of  Virginia,  who  decided  differently,  and 
for  the  very  able   tribunals   in  our  sister  States,  who  have  sub- 
scribed to  the  doctrine  thus  established.     Entertaining  a  contrary 
view  of  this  question,  both  upon  principle  and  policy,  we  can- 
not interfere  to  discharge   Mr.   Lennard  from  his  undertaking, 
fidrly  and  freely  made,  however  hard  it  may  appear. 
The  judgment  of  the  Circuit  Court  must  be  affirmed. 

TOL   XI    16 
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No.  18. — RicHABD  R.  Respass,  plaintiffin  error,  vs.  John  Young, 

defendant  in  error. 

[1.]  In  an  action  of  trover,  for  the  recovery  of  a  slave,  alleged  to  have  been 
loaned  by  a  father  lo  his  daughter,  and  the  evidence  was  conflicting,  as  to 
whether  it  was  a  gift  or  a  loan  of  the  slave  in  controversy :  Held,  that  on 
the  trial,  it  was  the  duty  of  the  Court,  to  have  instructed  the  Jury  what  the  law 
required  to  constitute  a  valid  parol  gift  of  the  slave  in  question  ;  and  also, 
what  the  law  denominates  a  loan  of  the  slave,  and  then  to  leave  the  Jury 
to  decide,  from  the  whole  of  the  evidence,  whether  it  was  a  gift  or  a  loan; 
and  that  it  is  error  for  the  Court  to  express  any  opinion  to  the  Jury,  as  to 
whether  the  evidence  proves  a  loan  of  the  slave  or  a  gift ;  but  that  the 
question  oiloan  or gifty  'iBexelimvelyforthe  consideration  of  the  Jury,fh>in 
the  whole  of  the  evidence  submitted. 

Trover,  in  Marion  Superior  Court.     Tried  before  Judge  Iter- 
soN,  September  Term,  1 85 1 . 

This  was  an  action  of  trover,  brought  by  John  Young  against 
Respass,  for  a  negro  girl  named  Ann.  The  defendant  below 
claimed  the  negro  as  a  purchaser,  from  Eason  Joiner,  the  son- 
in-law  of  Young,  and  to  whom  the  defendant  alleged  a  gift  of 
the  negro.  Upon  the  trial  of  the  case,  it  was  proved  by  Ma- 
rion Young,  that  in  1841,  his  father  told  him  to  take  the  girl, 
Ann,  to  the  house  of  James  West;  that  he  carried  her  as  far  as 
Hardy  Hunter's,  where  his  sister  was,  and  left  her  there,  but  shortly 
afterwards,  she  was  at  the  house  of  West,  but  how  she  got  there 
witness  did  not  know.  Jas.  West  proved,  that  in  1839  or  1840, 
Mrs.  Joiner,  then  a  girl  about  sixteen  years  old,  came  to  his 
house  and  asked  him  if  he  would  take  the  girl,  Ann,  and  keep 
her  for  her  victuals  and  clothes  ;  that  he  agreed  to  keep  her  on 
those  terms,  and  did  keep  her  under  that  agreement  nearly  two 
years ;  that  during  that  time.  Young,  the  plaintiff,  visited  his 
house  several  times,  and  did  not  claim  the  girl ;  he  saw  her,  but 
said  nothing  about  her.  Miss  Young  claimed  the  girl,  and  wit- 
ness held  her  as  the  property  of  Miss  Young;  that  in  1841  or 
1842,  Miss  Young  married  Eason  Joiner ;  that  they  went  to 
Jj^ouse-keeping  in  about  a  month  afterwards,  and  took  the  girl 
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Ann,  from  his  house,  home  with  them  ;  and  that  Young  visited 
h  s  daughter  frequently  after  her  marriage.  The  depositions  of 
Hardy  Hunter  were  offered  in  evidence,  stating,  among  other 
things,  "  tliat  Mrs.  Joiner  requested  him  to  see  her  father  and 
get  him  to  let  her  have  the  girl,  (Ann)  to  wait  on  her ;  that  he 
went  to  see  Young,  who  consented,  under  the  condition  that  the 
negro  was  to  be  returned  when  called  for.  In  1847,  Young 
called  for  the  girl,  and  she  was  delivered  to  him.  Young  after- 
wards let  Mrs.  Joiner  carry  the  girl  home  again,  but  witness 
did  not  know  th#  conditions ;  but  he  never  understood  it  as  a  gi/l.^* 
To  that  portion  italicized,  counsel  for  Respass  objected.  The 
Court  admitted  the  evidence,  and  this  is  the  first  error  assigned. 

The  depositions  of  Dolly  Hunter  were  also  offered  in  evi- 
dence, stating,  "  that  Mrs.  Joiner  requested  her  to  get  her  father 
to  let  the  girl,  Ann,  come  and  wait  on  her;  that  she  got  the 
girl  and  brought  her  to  Mrs.  Joiner ;  and  that  she  (witness) 
and  her  husband  pledged  themselves  to  return  the  girl  when 
Young  should  call  for  her ;  Young  called  for  the  girl  and  she 
was  returned  to  him ;  she  understood  the  girl  to  be  a  loan, 
and  as  far  as  she  knew.  Young  always  reserved  the  right  to  take 
back  the  girl  when  he  pleased." 

Counsel  for  Respass  objected  to  all  of  this  deposition,  which, 
being  overruled  by  the  Court,  error  has  been  assigned  upon  this 
decision. 

A  great  deal  of  testimony  was  submitted  to  the  Jury,  which 
it  is  unnecessary  to  repeat.  Among  other  things,  it  was  proven, 
(hat  Young,  at  one  time,  demanded  the  negro  of  Joiner,  who 
refused  to  give  her  up.  A  quarrel  ensued,  in  which  Joiner  told 
Young  there  was  a  law  and  to  go  to  it,  whereupon  Young  said  he 
would  not  go  to  law ;  that  Mrs.  Joiner  might  have  the  girl. 

The  Court  charged  the  Jurj',  that  "  if  Young  demanded  the 
prl  of  Joiner,  and  he  refused  to  give  her  up,  but  told  Young 
there  was  a  law  and  to  apply  to  it,  and  Young  said,  rather  than 
go  to  law,  he  might  have  the  negro,  this  was  no  evidence  of  a 
gift."  To  this  charge  Respass  excepted,  and  has  assigned  error 
thereon. 

The  Court  farther  charged,  that  **  if  Young  put  the  negro 
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into  tbe  posi^ession  of  his  daughter  as  \i  loan,  to  be  returned 
to  hixQi  when  called  for,  and  then  took;  the  girl  back  into  bis 
possession,  and  in  this  way  the  girl  repeatedly  passed  from 
Young  to  his  daughter,  and  then  back  to  Young;  and  after  this, 
Young  allowed  th§  girl  to  go  into  the  possession  of  his  son-uxr 
law,  without  explanation  or  qualification  of  the  possession,  the 
same  did  not  amount  to  evidence  of  a  gift;  but  the  law  would 
presume  it  was  a  transaction  similar  to  those  that  had  previously 
occurred." 

This  charge  also  is  assigned  as  error.  # 

WoRRiLL,  and  B.  Hill,  (representing  W.  D.  Elam,)  for  plaintiff 
in  error. 

E.  R.  Brown,  for  defendant 

By  the  Court — Warneh,  J.  delivering  the  opinion. 

The  first  ground  of  error  assigned  in  the  record,  is.  the  ad- 
mission in  evidence  of  that  portion  of  Hardy  Hunter's  testimony, 
in  which  he  stated,  that  "  Young  afterwards  let  Mrs,  Joiner 
carry  the  girl  home  again,  but  did  not  know  the  conditions ; 
hut  hA  never  tmderstood  it  as  a  gjft,^^  The  objection  is,  that  the 
witness  never  "  understood  it  as  a  gi/l'^^  The  amount  of  this 
cyvidence  is,  that  the  witness,  did  not  know  whether  the  negro 
Vfent  into  the  possession  of  Joiner  and  wife,,  the  second  time, 
as  a  gift  or  a  loan  ;  he  says  he  did  not  know  the  conditions  on 
ii^ch  she  went  into  their  possession,  but  never  understood  it 
as  a  gift.  This,  potion  of  the  evidence  proves  nothing;  it  is  en- 
tirely negative  in  its  character,  and  could  not  have  influenced 
the  mind  of  the  Jury  either  way,  on  this  point  We  afiirm  the 
judgment  of  the  Court  below,  on  the  ground  that  it  did  not  p^e- 
judice  the  rights  of  the  defendant  The  fact  that  the  witness 
never  understood  it  as  a  gift,  did  not  alter  or  change  the  legal 
^ed  of  the  transaction. 

The  same  remarks  are  applicable  to  that  portion  of  the  testi- 
E|M)Qy.  of)  DoUy  Hunter,  which,  was  excepted  to  on  th^  trial.    At 
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ter  proving  a  loan  of  the  girl,  Ann,  by  the  plaintiff  on  one  occa^ 
sioB,  after  the  marriage  of  Mrs.  Joiner,  she  states  that  the  girl 
WAS  returned  to  Young,  on  bis  calling  for  her.  The  witness  appears 
to  have  been  the  friend  and  agent  of  both  the  parties,  in.regard'to 
the  paidcular  transaction.  The  witness  proved  a  loan  of  the 
vigroy  and  further  states,,  she  ^'  understood  it  to  be  a  loan,  and  as 
far  as  she  knew^  Young  always  reserved  the  right  to  take  back 
the  girl" 

Her  understanding  evidently  relates  to  the  particular  tranjiac- 
tipn^  in  regard  to  whichy  she  acted  as  the  agent  and  friend  of 
all  the  parties.    We  therefore  overrule  this  exception. 

[I.}  The  main  question  made  by  the  record,  is  in  regard  to 
the  charge  of  the  Court  to  the  Jury.  The  point  in  controversy 
between  the  parties  was,  whether  the  girl,  Ann,  went  into  the 
possession  of  Mrs.  Joinec  and  her  husband,  as  a  gi/l  or  as,  a  loan* 
Ifx  regard  to  this  question,  the  evidence  is  conflicting. 

There  is,  undoubtedly,  evidence  in  this  record,  from  which 
the  Jury  might  l^ally  have  presumed  a  gift  of  the  girl,  Ann,  by 
Young  to  his  daughter.  Marion  Young  states,  that  in  1841, 
his  father,  the  plaintiff,  told  him  to  take  the  girl  to  the  house  of 
James  West;  that  he  carried  her  as  far  as  Hardy  Hun- 
ter's^ where  his  sister,  Mrs.  Joiner,  then  was,  and  left  her ;  that 
shortly  afterwards,  the  negro  was  at  the  house  of  James  West, 
I^u^how  she  got' there,  witness  did  not  know. 

James  West  states,  that  in  1839  or  1840,  Mrs.  Joiner,  then 
a  girl  about  sixteen  years  old,  came  to  his  house  and  asked 
him  if  he  would  take  the  girl,  Ann,  and  keep  her  for  her  victu^ 
als  and  clothes ;  that  he  agreed  to  keep  her  on  these  terms 
and  did  keep  her,  under  that  agreement,  in  his  possession  for 
almost  two  years ;  that  during  the  time  the  negro  was  at  his 
bouse,  the  plaintiff  visited  him  several  times ;  saw  the  negro  there, 
did  not  claim  her,  nor  say  anything  about  her.  Witness  held  the  ne- 
gro as  the  property  of  Miss  Young ;  that  she  claimed  her  as  her  pro* 
perty ;  that  in  1841  or  1842,  Miss  Young  married  Eason  Joiner ; 
that  they  went  to  house-keeping  in  about  a  month  afterwards, 
and  took  the  girl,  Ann,  from  his  house  home  with  them ;  that 
the  plain|tii9[vi^it(^  hi^   daughter  frequently  af^er  her  marrioiga, 
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and  within  a  short  time  thereafter.  Hardy  Hunter  and  Dolly 
Hunter  prove  a  loan  of  the  girl  to  Mrs.  Joiner  after  the  mar- 
riage ;  but  at  what  time,  the  record  does  not  state.  This  loan 
was  on  condition  that  the  girl  was  to  be  returned  when  the  plain- 
tiff called  for  her;  that  the  plaintiff  did  call  for  her  in  1847,  and 
she  was  returned  to  him ;  that  Young,  the  plaintiff,  let  Mrs, 
Joiner  carry  the  girl  home  with  her  agairiy  but  witness  did  not  knoy) 
the  conditions  on  which  the  girl  went  to  Joiner  againy  but  never 
understood  it  as  a  gift. 

John  Fulwood  states,  that  Joiner  had  the  girl  in  possession 
about  eight  years ;  that  he  heard  the  plaintiff  tell  Mrs.  Joiner 
she  might  have  the  girl,  Ann,  and  he  would  not  go  to  kw  for 
her;  this  was  at  Joiner's  house.  On  the  next  day  he  heard 
Young  again  tell  Mrs.  Joiner  she  might  have  the  girl.  Here 
it  is  important  to  note  the  fact,  that  it  was  in  the  Jirst  con- 
versation that  Young  told  his  daughter  she  might  have  the  girl, 
and  that  he  would  not  go  to  law  for  her ;  but  in  the  conversa- 
tion stated  on  the  next  day^  nothing  was  said  by  Young  about 
the  ktWy  but  told  his  daughter  she  might  have  the  girl.  In  view 
of  the  evidence  contained  in  this  record,  a  due  regard  to  the 
rights  of  the  defendant  required,  in  our  judgment,  that  the  Court 
below  should  have  instructed  the  Jury,  as  to  what  the  law  re- 
quired, to  constitute  a  good  parol  gift  of  the  slave  in  question, 
and  also,  what  the  law  denominates  a  loan ;  and  then  to  have 
left  it  to  the  Jury,  without  any  expression  of  opinion,  whether 
the  evidence  of  Fulwood,  or  that  of  the  other  witnesses,  estab- 
lished a  gift,  or  loan  of  the  slave  to  Mrs.  Joiner.  The  Jury 
would  have  been  authorized  to  have  presumed  a  gift  of  the 
slave  by  Young  to  his  daughter,  from  the  evidence  of  West ; 
also,  from  the  evidence  of  Hardy  Hunter,  that  the  negro  went 
into  the  possession  of  Joiner  and  wife,  q/ler  she  had  been  return^ 
edy  without  any  conditionSy  so  far  as  the  witness  knew ;  also  ft'om 
the  evidence  of  Fulwood,  that  Young  said  his  daughter  might 
have  the  negro,  on  the  next  day  after  the  ^n<  conversation  proved 
by  him — ^the  negro  then  being  in  the  possession  of  Joiner  and 
wife.  Teaguevs.  Griffiny  2  J\lott  fy  McCordy  93.  McCluney  vs. 
Lockharly  4  McCord^s  Rep.  251.    If  the  Jury  had  found  in  favor 
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of  the  gift,  we  should  have  refused  a.  new  trial,  on  the  ground 
that  such  a  verdict  had  been  rendered,  wiihaui  evidence  to  support 
it  So,  if  the  Jury  had  found,  as  they  have  done,  against  the 
gift,  without  any  expression  of  the  Court,  as  to  the  sufficiency 
of  the  evidence  to  establish  the  gift,  and  the  question  of  gift 
or  a  loan  had  been  fairly  submitted  to  the  Jury  upon  the  whole 
evidence  contained  in  the  record,  we  should  not  have  granted  a 
new  trial. 

There  is  evidence  in  the  record,  from  which  the  Jury  might 
have  presumed  a  gi/l  of  the  slave ;  there  is  also  evidence  in 
the  record  from  which  the  Jury  might  have  presumed  a  loan  of 
the  slave.  Thejads  proved,  as  well  as  the  credibility  of  the 
witnesses^  were  exclusively  for  the  consideration  of  the  Jury. 
In  our  judgment,  the  Court  below  erred  in  expressing  any  opin- 
ion as  to  whether  any  portion  of  the  evidence  submitted  to  the 
Juiy,  made  out  a  gi/l  or  a  loan  of  the  slave.  Had  a  gifl  or 
a  loan  of  the  sl^Lveheen  proved  under  the  law  ?  was  the  question 
for  the  Jury  to  decide,  upon  the  whole  of  the  evidence  submitted. 
See  the  Act  of  1850.     Cobb^s  Mw  Digest,  462. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.   19. — John  K.   Jones,  plaintiff  in  error,  vs.  Green  B. 

ScoGGiNS,  defendant  in  error. 

[1.]  When  a  plaintiff  in  ejectment  relies  npon  possession  alone  for  a  recovery* 
and  the  defendant  shows  possession  in  himself,  bona  Jide  acquired,  he  can 
defeat  the  plaiatiff's  recovery,  by  showing  title  in  a  third  person,  or  by 
showing  that  the  plaintiff  has  parted  with  his  interest  in  the  land,  by  trans* 
ferring  a  bond  which  he  holds  for  titles,  to  a  third  person.  Aliter,  if  the 
defendant  came  into  possession  as  a  trespasser. 

Ejectment,  in  Talbot  Superior  Court.    Tried  before  Judge 
IvEBsoN,  September  Term,  1851. 
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jj^  ^ras  *^  v^  of  ejectment,  bronght  by  John  K.  Jones, 

^0^imst  G'    ^'  ^^^^^  ^^^   ^"^  *"^  one-foarrti  acres  of  land. 

^rh      f^TiMtiff^^^  °P^°  *  prior  possessory  tide,  and  on  the  trial 

.  ff^^t  be  Ia<l  l*en  in  possession  for  three  years,  of  the  pre- 

•        '      ^Ji5spatc,  and  thai  f{efendant  obtained  possession  from 

ti   Tfis^  ^rbo  obtained  possession  by  a  forcible  entry   on  the 

*lTic  defendant  sought  to  protect  himself,  by  showing 


pr^aii^        jjis^  his  landlord.     The  Court  charged  the  Juiy,  "  that 

tMue  in  ^-rtV  i^  an  action  of  ejectment,  merely  reKes   on  pos- 

y^-here  «  .    «        'the  defendant  could  defeat  his  right  of  recover)'  by 

s^ssoty        -^«^    in  some  Surd  person."    To  which  charge  Jones 

xceptc^^^V     j^yics  held  a  bond  of  Mulford  Jones   to  make  titles, 
John    1^-     ^^  j^^  j^T^  19^  17^  district  Talbot  County,  (the  pre- 
5  oTi^-J^^^      r-^j^ute  being  a  part  of  this  lot)  without   specifying 
lisc^  "-^  1^15  bond  was  in  evidence,  and  on  it  was  endors- 

rbich  b»  -  ^  ^^  gPQ^  \V,  Boynton.  The  Court  charged  the 
J  a  ^'^^^  ^  £^  they  believed  the  premises  in  dispute  were  in- 
^'»  .  <riie  bond  exhibited,  that  the  plaintiff  had  transferred 
udecl  *  ^^jtiton,  then  he  had  parted  with  all  the  right  and 

^  M^    to   th€  premises,  and  they  must  find  for  the  defend- 

-  -     «        c^bargc  Jones   excepted.     Upon  these  exceptions 
^  ed. 

L,  for  plaintiflF  in  error, 
for  defendant  in  error. 

.— -NisBifr,  J.  delivering  the  opinion. 

^rideooe  is  not  very  fully  set  forth  in  the  Reporter's 

Cor  the  sake  of  perspicuity,  I  state,  that  it  does  not  ap- 

evidence  that  the   plaintiff  ever  bought  the  acre 

of  land  in  controversy  ;  on  the  contrary,  it  is  in 

that  the  land  at  the  time  he  bought  the  one-half  of  lot 

claimed  hy  his  brother,  who  sold   this  one-half  to 


at.    ^ 


rror  is 
E.  H. 
I..    B. 
.By  th^ 


91, 
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him,  and  that  his  brother  put  him  in  possession  of  this  acre  and 
a  quarter,  as  a  matter  of  accommodation.  Thus  acquiring  pos- 
session, the  plaintiff  held  it  for  three  years,  and  removing  into  an 
EGJoining  County,  locked  the  doors  of  the  houses  on  the  prem- 
ises and  left  the  keys  with  one  Harris,  a  neighbor,  with  instruc- 
tions to  take  care  of  the  property.  This  is  the  plaintiflF's  case. 
Upon  possession  thus  acquired,  he  relied  for  recovery.  The  de- 
fendant showed  a  title  in  one  HoUis,  by  deed  from  the  grantee 
of  the  land  ;  also,  the  grant  from  the  State  to  the  original  draw- 
ers of  the  lot,  a  part  of  which,  is  the  small  parcel  of  land  in  lit- 
igation. The  defendant  farther  showed,  that  shortly  after  the 
plaintiff  removed,  HoUis  put  him  in  possession,  as  his  tenant. 
But  it  appeared  also,  that  this  was  done  under  the  following  cir- 
cumstances. HoUis  and  the  defendant,  Scoggins,  went  upon 
the  premises  and  tore  down  the  houses,  being  forbid  to  do  so  by 
Harris,  the  plaintiff's  agent,  and  immediately  then  and  there, 
Hollis  directed  the  defendant  to  take  possession,  which  he  did. 
Under  this  state  of  the  facts,  the  Court  ruled,  that  the  defendant 
might  defend  by  showing  title  in  a  third  person ;  and  to  this 
charge,  the  plaintiff  in  error  has  excepted. 

It  is  true,  that  the  plaintiff  in  ejectment  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  ad- 
versarjr's,  and  hence  it  is  a  general  rule,  that  the  defendant  may 
defeat  his  recovery,  by  showing  an  outstanding  title  in  a  third  per- 
son. But  if  the  plaintiff,  as  in  this  case,  relies  upon  possession 
acquired  bona  fide^  and  nothing  else,  and  the  defendant  is  in  pos- 
session as  a  trespasser,  the  defendant  cannot  rely  upon  that  tor- 
tious possession,  nor  can  he  protect  himself  by  showing  a  title 
in  a  third  person.  The  law  will  not  permit  him  to  take  any 
thing,  or  any  account,  by  his  trespass.  Thus,  I  apprehend,  is 
briefly  stated  the  whole  doctrine  upon  this  subject.  Jackson  ex 
dem.  Duncan  and  others  vs.  Hardeny  4  Johns,  R.  202.  6  Wend. 
671.  7  Cow.  187.  B.  643.  5  Geo.  R.  39.  2  Johns.  R.  22. 
10  lb.  337.  The  Court  held,  that  the  defendant  in  this  case 
might  show  title  in  a  third  person.  The  charge  is  to  be  taken 
in  reference  to  the  facts  proven.  If  the  defendant  came  into 
possession   as  a   trespasser,   the  charge  was  enoneous-,    but 
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if  he  came  in  under  Hollis,  although  without  a  paper  title 
from  Hollis,  the  charge  was  right.  Once  having  shown 
his  tenancy  under  HoUis,  it  was  competent  for  him  to  de- 
feat the  plaintiff's  recovery  by  showing  HoUis'  title*  Now, 
as  the  evidence  shows  that  HoUis  did  in  fact  put  him  in  posses* 
sion,  we  must  infer  that  the  Court  meant  to  instruct  the  Jury, 
that  the  defendant  being  in  possession  by  Hollis'  authority,  he 
might  rely  upon  HoUis'  outstanding  title  to  defeat  the  plaintiff's 
right,  by  prior  possession.  The  Court  was  not  called  upon  to 
instruct  the  Jury  particularly  as  to  the  rule,  where  the  defendant 
is  a  trespasser.  Whether  he  was  or  not,  under  all  the  circum- 
stances of  this  case,  having  entered  on  the  premises  with  Hoi- 
lis,  and  aided  in  his  taking  possession  by  violence,  ox  whether 
the  plaintiff  had  abandoned  the  possession  without  a  mind  to 
return,  are  questions  about  which,  no  legal  rule  was  laid  down 
by  the  Court,  and  about  which  we  have,  therefore,  no  occasion 
to  say  anything  farther. 

The  defendant  also  read  in  evidence,  a  bond  for  titles,  from 
Milford  Jones  to  the  plaintiff,  for  one-half  of  lot  No.  91,  which 
did  not  express  which  half  of  that  lot  was  to  be  conveyed.  The 
plaintiff  bought  the  Tiorth  half  of  lot  No.  91,  as  his  vendor,  the 
obligor  in  this  bond,  testified,  and  did  not  buy  the  modiaan  in 
controversy,  that  being  part  of  the  south  half.  Upon  this  bond  was 
a  transfer  to  one  Boynton,  by  the  obligee,  the  plaintiff  in  the  ac- 
tion. In  reference  to  this  bond,  the  Court  instructed  the  Jury, 
^^  that  if  they  believed  that  the  premises  in  dispute  was  embraced 
in  it,  and  that  the  plaintiff  had  transferred  it  to  Boyntoih,  Uien  be 
had  parted  with  all  his  right  to  the  land,  and  they  should  find 
for  the  defendant."  This  charge  is  excepted  to.  It  is  to  be  i^ 
ferred  from  all  the  evidence,  that  this  bond  did  not  embrace  the 
portion  in  litigation,  but  as  it  was  itself  silent  as  to  which  half 
of  lot  No.  91  it  contemplated,  and  the  plaintiff  set  up  a  claim 
to  a  part  of  one  of  the  halves,  to  wit :  the  south  half,  and  thaA 
part  of  the  south  half  was  also  claimed  by  defendant,  there 
was  some  vague  ground  to  infer  that  the  part  in  litigation  was 
embraced.  It  was  not,  therefore,  wholly  a  hypothetical  charge^ 
Whether  it  was  so  embraced,  the  Court  left  to  the  Jury.    But  it 
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is  said  that  the  transfer  did  not  legally  show  that  plaintiff  had 
no  title,  and  defendant  could  not  defend  upon  this  ground.  If, 
as  in  the  former  case,  the  defendant  was  not  a  trespasser,  but 
had  shown  a  bona  Jide  possession,  we  are  not  prepared  to  say 
but  that  he  might  defeat  the  plaintiff 's  recovery,  by  showing 
that  he  had  transferred  in  this  way  his  interest  in  the  premises,  to 
a  third  person.  If  the  plaintiff  had  relied  upon  this  bond  as  a 
part  of  his  title,  as  the  origin,  for  example,  of  his  possessory 
light,  I  do  not  see  but  that  proof  of  a  transfer  of  the  bond  would 
break  down  his  claim  by  possession.  Whether  h^  did,  or  not, 
transfer  his  interest  in  the  bond,  was  left  to  the  Jury. 
Let  the  judgment  be  affirmed. 


•118  m\ 
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No.  20. — ^Waller  D.  Whalicy,  plaintiff  in  enor,  vs.  The 

State  of  Georgia,  defendant. 

[1.]  When  a  Juror  has  been  put  upon  triorSi  and  they  haye  retired  to  make 
up  their  yerdict,  it  is  not  proper  to  move  the  Oourt  to  send  written  in- 
structions to  the  triors,  to  propound  to  the  Juror  a  particular  interrogatory, 
for  the  purpose  of  establishing  his  disqualification.  The  proper  course  is 
to  have  the 'tricH's  brought  into  open  Court,  and  instructed  publicly  and 
in  the  presence  of  both  parties,  touching  the  whole  matter. 

[2.]  It  is  admissible  for  a  witness  to  state,  that  he  was  induced  to  waylay 
a  party  suspected  of  a  design  to  commit  a  felony,  from  information  de- 
rived from  a  negro. 

[3.]  As  a  circumstance  of  guilt,  it  is  competent  to  prove  that  the  defendant 
oflfered  to  bribe  one  of  his  guards,  in  order  that  he  might  effect  his  escape. 

[4]  While  it  is  not  right  to  encourage  one  citizen  to  tempt  another  to  the 
.CMumission  ofacrime;  yet,  when  the  initiatory  steps  have  been  already 
taken,  it  is  excusable  to  connive  at.  conduct  which  will  lead  to  the  de- 
tection of  the  offender. 

[5.]  Notwithstanding  a  witness  may  testify  that  the  confessions  of  the  pris- 
oner were  made  under  threats,  still  the  Court  may  inquire  what  those 
threats  were,  in  order  to  ascertain  their  sufficiency  in  law,  to  exclude  the 
coofesaions. 
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[6.]  An  illegal  question  may  be  asked ;  still,  if  the  answer  is  unexceptionable, 
the  judgment  will  not  be  reversed  on  that  account 

[7.]  A  memorandum  made  in  pencil,  in  the  pocket-book,  taken  from  the 
custody  of  the  accused,  upon  his  arrest,  may  be  read  in  evidence,  without 
proof  of  its  execution. 

Larceny,  in  Baker  Superior  Court.  Tried  before  Judge  War- 
ren, December  Term,  1861. 

Waller  D.  Whaley  was  placed  upon  his  trial,  under  an  in- 
dictment for  Ihe  larceny  of  a  negro,  named  Bracewell.  A.  J. 
Swinney,  a  Juror,  being  placed  upon  triors,  at  the  request  of  the 
prisoner,  after  the  triors  and  Juror  had  retired  to  the  Jury 
room,  defendant's  counsel  moved  the  Court  to  send  the  follow- 
ing written  instructions  to  the  triors :  "  You  are  requested  to  ask 
Mr.  Swinney  if  he  did  not,  a  few  days  ago,  in  Albany,  say,  if  he 
(Swinney)  could  get  upon  the  Jury,  when  Whaley  was  tried,  he 

would  send  the  d d  negro  thief  to  the  penitentiary  ?"     The 

Court  refused  the  motion,  and  defendant  excepted. 

During  the  examination  of  Joel  J.  Gillon,  a  witness  for  the 
State,  the  following  testimony  was  drawn  out :  "  Witness  instruct- 
ed the  negroes  to  go,  and  if  they  met  with  the  person  who  want- 
ed to  take  thera  away,  for  Bracewell  to  go  to  the  house,  get  his 
clothes,  and  come  back  and  let  witness  know  which  way  they 
were  going ;  and  the  report  of  the  negro,  when  he  came  back, 
induced  witness  to  change  his  position  from  the  fork  of  the 
road  to  a  position  on  the  Starksville  road."  Defendant's  coun- 
sel objected  to  this  evidence.  The  Court  overruled  the  objec- 
tion, and  defendant  excepted. 

The  same  witness  testified,  that  ^^  the  morning  after  the  ar- 
rest, defendant  stated  to  witness  that  he  had  a  family,  and  a 
stigma  would  rest  upon  them,  if  he  was  prosecuted  ;  and  that 
h^  had  but  forty  dollars,  and  this  was  in  gold,  and  that  he  would 
give  it  to  witness  if  he  would  let  him  off,  or  let  his  gun  miss 
him." 

To  the  admission  of  this  testimony  defendant  objected.     The 
Court  overruled  the  objection,  and  defendant  excepted. 
The  same  witness  testified,  that  "  the   negro   had   a  budget 
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^th  him,  when  prisoner  was  arrested."  Defendant  objectc-d, 
on  the  ground  that  witness  had  ordered  the  negro  to  get  his 
clothes.  The  Court  overruled  the  objection,  and  defendant  ex- 
cepted. 

WiUiam  J,  Wright^  a  witness  for  the  State,  testified  to  certain 
confessions  made  to  him  by  the  prisoner.  On  cross-examina- 
tion, he  stated  that  the  Confessions  were  made  after  witness  had 
threatened  the  prisoner.  On  being  interrogated  by  the  Court 
(defendant's  counsel  objecting)  as  to  the  character  of  the  threat, 
he  stated,  that  '^  after  the  arrest,  witness  asked  the  defendant 
if  he  had  ever  been  in  the  County  before?  Defendant  said  he 
had,  10  or  11  years  ago.  Witness  then  said,  from  his  man- 
ner and  appearance,  he  must  be  the  man  who  had  stolen  Mr. 
Peake's  negroes,  and  sold  them  in  Alabama ;  defendant  said 
he  was  not ;  witness  said  he  could  tell,  as  the  negroes  were  on 
Mr.  Peake's  plantation,  and  that  he  would  send  for  them,  and 
called  for  a  boy  to  send ;  the  defendant  then  took  witness  to 
one  side,  said  he  did  not  like  to  be  exposed,  and  then  made  the 
confessions  testified  to." 

The  defendant's  counsel  moved  to  excjude  the  confessions 
thus  made.  The  Court  overruled  the  motion,  and  defendant  ex- 
cepted. 

Counsel  for  the  State  asked  the  witness  '^  what  defendant  said 
about  having  committed  similar  crimes  before."  Defendant's 
counsel  objected.  The  Court  overruled  the  objection,  and  de- 
fendant excepted. 

George  Knight,  a  vritness  for  the  State,  testified,  "  that  he 
never  laid  the  plan  to  detect  defendant,  until  he  supposed 
there  was  some  one  in  the  neighborhood  trying  to  steal  negroes, 
and  his  suspicion  was  founded  upon  the  information  of  negroes." 
Defendant's  counsel  objected  to  this  evidence.  The  Court  over- 
ruled the  objection,  and  defendant  excepted. 

Counsel  for  the  State  proposed  to  read  to  the  Jury  the  follow- 
ing memorandum,  written  by  pencil,  in  the  pocket-book  of  de- 
fendant :  "  Wilkins,"  "  Paul  Tarver's,"  (being  the  names  of 
the  owners  of  the  slaves  with  whom  defendant  was  proved  to 
be  in  communication.)    Defendant's  counsel  objected,  on  the 
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ground  that  it  was  not  proved  to  be  the  band-writing  of  defend- 
ant. The  Court  overruled  the  objection,  and  defendant  ex- 
cepted. 

On  these  several  exceptions,  error  has  been  assigned  in  this 
Court. 

m 

H.  MoKGAN,  for  plaintiff  in  error. 

Sol.  Grec.  Lton  and  R.  H.  Clabk,  for  defendant  in  error. 

By  the  Court. — Lumpkin^  J.  delivering  the  opinion. 

[1.]  The  first  question  presented  for  our  consideration  is^ 
whether,  when  a  Juror  has  been  put  upon  triors,  at  the  instance 
of  the  prisoner,  and  they  have  retired  to  their  room,  it  is  com- 
petent for  the  defendant's  counsel  to  move  the  Court,  to  send 
written  instructions  to  the  triors,  to  propound  to  the  Juror  a  par- 
ticular interrogatory,  for  the  purpose  of  establishing  his  ineligi- 
bility. 

We  are  clear,  that,  such  a  practice  is  not  only  irregular,  but 
fraught  with  the  most  mischievous  consequences.  The  proper 
course  would  be,  to  have  the  triors  brought  into  open  Court, 
and  there  instructed  publicly,  in  the  presence  of  both  parties, 
respecting  the  whole  matter. 

[2.]  The  next  error  complained  of  is,  t^iat  the  Court  per- 
mitted GilUon,  one  of  the  witnesses  sworn  on  the  trial,  to  state, 
that  in  consequence  of  what  was  said  to  him  by  a  negro,  that 
he  was  induced  to  change  his  position  in  watching  for  the  de- 
fendant 

We  see  no  error  in  this.  Suppose  the  witness  had  been  in- 
fluenced by  some  noise  he  heard — ^the  barking  of  a  dog,  or  the 
cackling  of  fowls — to  change  his  position,  would  it  not  be  com- 
petent for  him  to  testify  to  the  fact  ? 

[3.]  The  third  assignment  is,  that  a  vritness  veas  allowed  to 
prove  that  the  prisoner  had  offered  him  forty  dollars  in  gold,  to 
suffer  him  to  escape.  It  is  argued,  that  this  attempt  to  bribe 
the  guard,  in  order  to  effect  his  escape,  is  consistent  with  inno*- 
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eence.  But  that  is  Dot  the  test.  Is  it  no  index  of  guilt  ?  If 
fli^t  is  a  circumstance,  however  slight,  which  tends  to  crim»* 
inate  the  accused — then  proof  that  the  prisoner  offered  money, 
in  order  to  effect  his  escape,   is  certainly  admissible. 

£4.3  It  was  in  proof,  that  the  negro  had  a  budget  of  clothes 
with  him  when  the  prisoner  was  arrested.  Defendant's  attor* 
ney  objected  to  this  testimony,  upon  the  ground  that  the  witness 
had  ordered  the  negro  to  bundle  up  his  clothes,  and  take  them 
aloi^. 

It  is  conceded  that  it  would  be  a  dangerous  precedent  to 
enco'urage  one  citizen  to  tempt  another  to  the  perpetration  of  a 
crime,  and  then  to  array  the  circumstances,  which  he  himself 
had  contriTcd,  in  order  to  convict  him.  But  that  is  not  this 
case.  The  initiatoiy  steps  had  been  taken  by  Whaley,  to  steal 
this  slaye.  It  was  necessary  to  ascertain  whether  he  intended 
to  carry  off  the  negro,  and  hence  the  directions  which  were 
given  for  his  equipment  for  the  journey. 

[5*3  Wm.  J.  Wright  swore  to  certain  confessions  made  by 
the  prisoner.  On  his  cross-examination,  he  stated  that  these 
^were  made  through  fear.  Upon  being  interrogated  by  the  Court, 
(prisoner's  counsel  objecting,)  as  to  the  nature  of  the  threats,  it 
tamed  out  that  the  witness  was  mistaken,  that  he  misapprehend- 
ed the  meaning  of  the  term.  We  hold  that  the  Court  was  right 
in  prosecuting  the  inquiry,  which  be  did,  in  order  to  ascertain 
whether,  in  fact,  any  threats  were  used ;  and  we  are  equally 
clear,  that  the  statement  when  made,  did  not  constitute  such  a 
threat  as  would  exclude  the  confessions. 

[6,]  Counsel  for  the  State  asked  a  witness  what  the  defend- 
ant said  about  having  committed  similar  crimes  before  ?  The 
question  was  objected  to,  but  allowed  to  be  propounded.  The 
answer  was,  that  he  stated,  that  it  had  been  his  misfortune  for 
a  considerable  time^  but  that  he  had  never  been  interfered  with 
before. 

Here,  it  will  be  perceived,  was  an  indirect  acknowledgment^ 
diottgh  rather  awkwardly  expressed,  that  the  prisoner  had  com- 
mitted  the  present  offence.  He  admits  that  this  was  not  the 
first  time  he  has  been  engaged   in   inveigling  of!   slaves ;  but 
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adds,  that  he  was  never  caught  before ;  thereby  including  the 
act  with  which  he  was  then  charged,  in  the  same  category  with 
past  transgressions  of  a  like  character.  We  see  no  objection  to 
the  answer  at  least,  and  if  that  is  legal,  we  would  not  re* 
verse  the  judgment,  because  it  was  elicited  by  an  improper 
question. 

[7.]  The  next  error  assigned,  viz :  that  the  witness,  George 
Knight,  stated  that  he  was  prompted  by  information  derived 
from  negroes,  to  waylay  the  prisoner,  has  already  been  consid- 
ered, under  the  second  head  in  the  bill  of  exceptions. 

[8.]  Counsel  for  the  State  proposed  to  read  to  the  Jury,  the 
following  memorandum,  written  in  pencil,  in  the  pocket-book  of 
the  defendant,  and  taken  from  his  custody,  "  Wilkins,'*  "  Paul 
Tarver."  These  were  the  names  of  the  owners  of  the  slaves 
with  whom  the  defendant  was  proven  to  be  in  communication. 
Defendant's  counsel  objected,  on  the  ground  that  the  entry  was 
not  shown  to  be  in  the  hand-writing  of  the  accused.  But  the 
Court  overruled  the  objection,  and  the  defendant,  by  his  counsel, 
excepted. 

If  a  paper  is  produced  in  Court,  under  notice,  from  the  pos- 
session of  the  opposite  party,  it  dispenses  with  proof  of  its  exe- 
cution. A  document  appended  as  an  exhibit  to  a  bill  or  answer, 
need  not  be  proven  by  the  adverse  party.  We  think  that  the  tes- 
timony in  this  case  was  properly  admitted. 


No.   21. — ^Waller  D.  Whaley,  plaintiff  in  error,  vs.   The 
State  of  Georgia,  defendant  in  error. 

[].]  A  Sheriff  or  other  arresting  officer,  ma  criminal  prosecution,  has  no  au- 
thority to  seize  the  defendant's  property,  and  hold  the  same  for  the  payment 
of  costs,  unless  directed  so  to  do  by  the  Magistrate  issuing  the  warranty 
as  provided  by  the  Act  of  1816. 


COLUNffiUS,  JANUARY  TERM,  1852.  189 

Whaley  vs.  The  State  of  Georgia. 

Motion,  in  Baker  Superior  Court.  Decision  by  Judge  Wab* 
BEN,  December  Term,  1851. 

Waller  D.  Whaley  was  arrested  by  the  Deputy  Sheriff  of 
Baker  County,  under  a  warrant,  charging  him  with  the  offence 
of  larceny.  The  officer  issuing  the  warrant  gave  no  directions 
under  his  hand  and  seal,  for  the  seizure  of  a  sufficient  amount 
of  property  for  the  payment  of  all  legal  costs  and  expenses,  ay 
provided  by  the  Statute.  The  arresting  officer,  however,  seized  a 
horse,  saddle  and  bridle.  No  schedule  of  this  property  was  render- 
ed to  the  committing  Court,  but  there  was  a  written  consent  by  the 
defendant,  at  the  return  of  the  waiTant,  that  the  property  should 
be  sold  and  the  money  held  in  the  stead  of  the  property.  The 
property  was  sold  for  the  sum  of  one  hundred  and  five  dollars. 

The  defendant  moved  in  the  Court  below,  that  this  money 
should  be  paid  over  to  him.  The  Court  refused  the  motion,  and 
this  decision  is  brought  up  by  the  defendant  for  review. 

H.  Morgan,  for  plaintiff  in  error. 

SoL  Glen.  Lyon,  for  defendant. 

By  the  Court. — ^Warner,  .1.  delivering  the  opinion. 

[1.]  In  this  case,  the  Sheriff  of  Baker  shows  no  legal  author- 
ity to  retain  the  proceeds  of  the  defendant's  property  in  his 
hands.  The  warrant  under  which  the  defendant  was  arrested, 
contained  no  directions  to  the  arresting  officer  to  seize  the  pro- 
perty of  the  defendant,  as  provided  by  the  Act  of  1816.  Cobb^s 
jr.  Dig.  867. 

The  consent  of  the  defendant  that  the  property  should  be  sold 
and  the  proceeds  of  the  sale  be  held  instead  of  the  property, 
did  not  divest  the  defendant's  title  to  the  money. 

The  arresting  officer,  so  far  as  the  record  shows,  had  the  pos- 
session of  the  defendant's  property,  without  the  authority  of  kwj  and 
the  defendant's  consent  that  the  property  should  be  converted 
into  money,  confers  no  better  title  to  the  proceeds  of  the  sale 
than  he  had  to  the  property.     The  money  might  have  been  sub- 
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jected  to  the  payment  of  the  costs  after  the  conviction  of  the  defend- 
ant, by  entering  up  judgment  therefor,  according  to  the  provisions 
of  the  Acts  of  1820  and  1830,  as  was  ruled  by  this  Court,  in  Peters 
vs.  The  State  of  Georgia^  9  Ga.  R.  109.  Such  judgment,  or  the 
execution  issued  thereon,  would  doubtless  have  conferred  suf- 
ficient authority  upon  the  Sheriff,  to  have  retained  the  money 
from  the  time  such  judgement  or  execution  was  placed  in  hifi 
hands ;  or  so  much  thereof,  as  would  have  been  sufficient  to 
pay  the  costs  of  the  prosecution. 

Let  the  judgment  of  the  Court  below  be  reversed. 


SUPREME  COURT  OF  GEORGU. 

MACON  TERM,  F£BBUABT»  1858. 

At  a  meeting  of  the  Bar  of  the  Supreme  Court,  Judge 
Lumpkin  in  the  chair,  the  death  of  Richard  K.  Hines,  Esq.  be- 
ing announced— on  motion,  a  committee  of  three,  consisting  of 
Samuel  Hall,  John  J.  Floyd  and  Zachariah  £.  Harmain,  Esqs. 
was  appointed,  to  report  to  the  Bar  such  proceedings  as  would 
express  our  condolence  with  the  family  of  Mr.  Hines,  in  their 
severe  affliction,  and  our  regard  and  esteem  for  his  memory  : 
which  committee  on  this  day,  reported  as  follows : 

Again  has  death  invaded  our  professional  circle,  and  wrested 
from  it,  one  of  its  brightest  ornaments.  On  the  8th  day  of  Jan- 
uary last,  Richard  Kennon  Hines,  Esq.  aged  46,  for  many  years 
a  prominent  and  distinguished  member  of  this  Bar,  yielded  his 
body  to  the  dust  of  which  it  was  formed,  and  his  spirit  to  God 
who  gave  it.  Mr.  Hines  was  a  native  of  Chatham  County,  North 
Carolina,  whence  he  removed  with  his  parents,  at  a  very  early- 
age,  to  the  State  of  Georgia.  He  was  educated  at  Franklin 
College,  where  he  graduated  with  the  highest  honors  of  a  (*lass 
which  has  since  given  to  the  State  some  of  her  most  useful  and 
distinguished  citizens.  He  studied  his  profession  in  the  office 
of  the  late  lamented  Judge  X.  Q.  C.  Lamar^  and  commenced 
his  career  as  a  professional  man,  in  Milledgeville,  in  which  place 
he  resided  for  a  number  of  years,  and  by  his  liberality,  intelli- 
gence and  probity,  secured  and  enjoyed  the  warm  regard  and 
esteem  of  his  friends  and  fellow-citizens.  On  more  occasions 
than  one,  without  any  solicitation  upon  his  part,  he  was  honored 
with  their  confidence  and  support,  by  being  returned  to  the  Le- 
gislature of  his  adopted  State.  In  this  body,  Mr.  Hines  made 
few  speeches,  but  notwithstanding  his  repugnance  to  these  pub- 
lic exhibitions,  he  maintained  a  high  and  dignified  position,  and 
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wielded  an   influence  commensurate   with   his  rare  and  distin- 
guishing modesty,  not  for  any  ephemeral  or  selfish  purpose,  but 
for  the  advancement  of  the  permanent  prosperity  and  honor  of  the 
great  State  which  he  had  voluntarily  made  his  home,  and  in  whose 
bosom  his  remains  are  deposited.     After   Mr.  Hines'   removal 
from  Milledgeville,  he  settled  in  this  City,  and  opened  an  office, 
since  which  time,  he  has   resided  here,  and  been  const^intly  en- 
gaged in  the  laborious  and  arduous  duties  of  a  various  and  ex- 
tensive practice,  in  which  it  would  be  barely  justice  to  say,  he 
was  eminently  successful.     In  his  demeanor  to  the  Bench  and 
Bar,  Mr.  Hines  was  entirely  courteous ;  to  the  younger  members 
of  his  profession,  he  was  remarkably  kind ;    freely  giving  them, 
upon  all  proper  occasions,  the  result  of  his  own  rich  experience 
and  extensive   research ;  asking   no  other  reward  for  his  pains 
and  trouble,  than  the  pleasure  which  the  consciousness  of  a  good 
deed  bestows.     Mr.  Hines  was  not  gifted   as  an  orator,  but  he 
was  deeply  versed  in  the  principles  of  his  profession ;  possessed 
fine  powers  of  discrimination,  and  his  judgment   was  so  clear 
and  sound,  that  he  was  rarely  misled  upon  any   subject  submit- 
ted for  his  decision.    His  habits  were  laborious ;    he  read  inces- 
santly, and  read  understandingly ;  the  hours  spent  over  his  books 
were  not  those  of  listless  apathy,  but  active  thought.     What  he 
read  he  made  his  own,  and  corrected  and  systematised  it  by  his 
reflection.    The  knowledge  thus  acquired  and  thus  garnered,  re- 
minds us  of  the  "light   that   streams  through  the  stained  and 
storied  windows  of  an  ancient  cathedral;  it  is  not  light  merely, 
but  light  modified  by  the  rich  hues  and  the  quaint  forms  and  the 
various  incidents  of  the  pictured  medium  through  which  it  pass- 
es."    Mr.  Hines  avoided  notoriety,  and  never  on  any  occasion 
permitted  himself  to  be  rendered  conspicuous ;  he  was  emphat- 
ically 

**  One  of  that  noiseless  but  noble  throng," 

who,  while  they  shrink  from  the  public  gaze,  fill  a  station  in  the 
profession  quite  as  lucrative,  honorable  and  important,  as  those 
who  act  a  more  prominent  and  conspicuous  part.  In  his  social 
relations,  he  was  all  that  could  be  desired.  Towards  his  family, 
upon  whom  his  death  has  fallen  with  a  sudden  and  crushing  weight, 
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he  ever  cherished  the  most  undying  love,  and  feelings  of  the 
greatest  tenderness.  Thus  endowed,  he  has  been  cut  off  in  the 
midst  of  life  ;  having  in  the  brief  space  allotted  to  him  on  earthy 
met  with  heavy  reverses,  which  he  bore  without  repining,  or 
despairing,  and  passed  through  great  vicissitudes.  We  cannot  re- 
concile it  to  our  feelings  to  consign  such  a  man  to  the  tomb, 
without  an  expression  of  our  deep  regret  at  his  untimely  demise ; 
without  tendering  his  family  our  sincere  condolence  in  their  dis- 
tress, and  without  offering  a  lasting  testimonial  of  the  respect 
and  esteem  we  cherish  for  his  memory.    Therefore, 

Resolvedy  That  we  sincerely  deplore  the  loss  of  our  friend 
and  professional  brother,  Richard  Kennon  Hines,  Esq.  and  offer 
to  his  family,  our  sincere  sympathy  and^condolence,  in  their  be- 
reavement. 

Resohedj  That  we  will,  in  token  of  our  sorrow,  wear  the  usual 
badge  of  mourning  for  the  space  of  thirty  days ;  and  that  as  a 
lasting  testimonial  of  the  regard  and  esteem  which  we  cherish 
fbr  the  memory  of  the  departed,  the  Supreme  Court  now  in  ses- 
sion, be  requested  to  cause  the  foregoing  to  be  entered  on  the 
minutes  of  said  Court. 

Resohedj  That  the  family  of  Mr.  Hines  be  furnished  by  the 
Clerk  of  this  Court  with  a  copy  of  these  proceedings,  and  that 
the  same  be  published  in  the  gazettes  of  this  City. 

By  the  Committee, 

SAMUEL  HALL, 
JOHN  J.  FLOYD, 
Z.  E.  HARMAN. 

The  report  being  jread,  his  Honor  Judge  Lumpkin,  in  behalf 
of  the  Court,  responded  as  foUows : 

The  character  of  him  whose  death  we  commemorate,  admon- 
ishes me  to  be  brief.  Were  he  living,  no  one  would  listen  more 
unwillingly  to  his  own  praises. 

I  rejoice  to  find  that  my  own  impressions,  as  to  the  character 
of  our  deceased  brother,  are  so  singularly  coincident  with  those 
of  the  committee.  I  have  known  few  men  at  the  bar,  or  else- 
where, who,  to  so  much  ability,  united  such  real  modesty  and  un- 
affected diffidence. 
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^r.  Hines,  if  I  rightly  appreciated  him,  never  aspired  to  the 
reputation  of  an  advocate.  His  mind  was  too  practical  to  cul- 
tivate or  employ  the  arts  of  oratory,  or  to  covet  the  applause  of 
the  listening  multitude. 

He  was  one  of  those  rare  men  who  never  spoke  for  fame  or 
effect,  but  to  aid  the  Court  in  coming  to  a  right  conclusion  ;  and 
this  fact  deservedly  gave  to  his  opinions   great  influence. 

He  never  experimented  upon  the  Bench  or  the  Jury-Box,  by 
assuming  positions  manifestly  untenable,  or  palpably  contradicto- 
ry. Nothing  tends  more  to  emasculate  the  vigor  of  the  mind, 
and  to  dim  the  bright  perceptions  of  intellectual  truth,  than  to 
indulge  habitually  in  sophistry.  The  age  for  using  this  once 
formidable  weapon  of  •scholastic  gladiatorship,  has  passed 
away. 

The  most  striking  trait  and  prominent  feature  in  the  character 
of  the  deceased,  as  a  man  and  as  a  lawyer,  was  his  sound  and 
strong  sense.  The  public  knew  little  of  his  professional  attain- 
ments ;  but  those  who  have  enjoyed  the  privilege  of  being  as- 
sociated with  him  in  consultations,  retain  the  most  lasting  im- 
pressions of  his  consummate  ability  as  a  lawyer.  His  opinions 
were  rarely  overruled  by  his  colleagues. 

It  is  a  beautiful  tribute  to  his  memory,  that  no  attorney  ever 
had  clients  who  clung  to  him  through  evil  report  and  good  re- 
port, with  more  tenacity.  Those  who  once  employed,  never  left 
nor  forsook  him. 

Of  his  private  virtues,  I  forbear  to  speak.  The  recollection 
of  them  is  deeply  engraved  upon  the  grief-stricken  hearts  of 
his  family  and  friends. 

If  this  kind,  indulgent  and  generous-hearted  man,  ever  made 
an  enemy  or  lost  a  iriend,  the  fact  is  unknown  to  me  ;  of  one 
thing  I  am  certain,  if  he  did,  the  fault  was  not  his. 

I  knew  Mr.  Hines  in  the  days  of  his  prosperity,  when  his 
voice  gave  law  to  the  monetary  affairs  of  this  section  of  country. 
I  knew  him  afterwards,  when  in  common  with  fiiddle  and  many 
of  the  greatest  and  best  men  in  the  country,  pecuniary  misfor- 
tune  overtook  him  ;  he  was  always  the  same  quiet,  courteoa' 
unobtrusive  gentleman. 
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But  his  career  has  closed — ^his  sun  has  gone  down,  while  it  is 
yet  noon.  It  is  a  pleasure  to  have  known  and  loved  such  men, 
and  to  have  been  loved  by  them.  A  few  terms  since,  Mr. 
Chairman,  and  standing  where  you  now  stand,  he  offered  the 
passing  tribute  of  our  grateful  recollection  to  a  departed  brother. 
It  may  be  that  he  now  hears  us,  and  is  pleased  with  this  mani- 
festation of  our  respect  and  sorrow. 

Let  the  report  which  has  been  read,  be  placed  upon  our  min- 
utes. 


CASES 

ARGUED  AND  DETERMINED 

m   THE 

SUPREME  COURT  OF  THE  STATE  OP  GEORGIA, 

AT  MACON, 

FEBRUARY  TERM,    1852. 


Present— JOSEPH  H.  LUMPKIN, 

HIRAM  WARNER,  }■  Judge*. 

EUGENIUS  A.  NISBET, 


■} 


No.  22. — ^WiLLis  A.  Mangham,  plaintifif  in  error,  vs.  William 

H.  C.  Reed,  defendant  in  error. 

[1.]  Query.  Whether  actions  for  injuries  to  personal  property,  are  within 
the  provisions  of  22  and  28  Charles  11.  which  declares,  that  in  personal 
actions,  when  damages  are  below  40  shillings,  the  plaintiff  shall  recover 
no  more  costs  than  damages  ? 

[2.]  In  an  action  of  trespass,  for  an  injury  done  to  the  plain tiff*s  slave,  the 
Jury  rendered  a  verdict  iu  favor  of  the  plaintiff  for  costs :  Held^  that 
such  a  verdict  and  the  judgment  thereon,  are  nullities ;  that  in  legal  ef- 
fect this  was  a  finding  in  favor  of  the  defendant ;  and  that  the  law  car- 
ried the  costs  in  his  favor,  against  the  plaintiff. 

[8l]  Upon  illegality,  the  validity  of  a  judgment  cannot  be  inquired  into. 

Affidavit  of  illegality  to  Ji.  fa.  for  cost,  in  Pike  Superior 
Court  Decided  by  Judge  Stabk,  at  February  adjourned 
Term,  1852. 

An  action  of  trespass  was  brought  by  the  plaintiff,  against  the 
defendant,  for  the  beating  of  a  slave  belonging  to  the  plaintiff. 
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The  Jury  found  a  verdict  for  the  plaintiff  for  the  costs  of  suit, 
for  which  ^fi.fa.  was  subsequently  issued,  to  which  the  defend- 
ant filed  his  affidavit  of  illegality,  on  the  ground  "  that  the  ac- 
tion in  which  the  cost  accrued,  for  which  \kitji.fa.  issued,  was 
for  damages  for  whipping  a  slave ;  and  the  Jury  had  no  right 
to  find  a  verdict  for  costs  alone,  without  finding  some 
damages." 

The  Court  sustained  the  illegality,  and  ordered  the  Ji,  fa.  to 
be  set  aside,  on  the  ground,  "  that  in  this  action,  the  recovery 
being  less  than  forty  shillings,  the  plaintiff  coidd  recover  no 
more  costs  than  damages." 

To  which  decision  plaintiff  in  error  excepted. 

The  plaintiff  also  moved  to  dismiss  the  illegality,  upon  the 
ground  that  it  would  not  lie  in  such  a  case  as  this ;  which  mo- 
tion the  Court  ovemded  and  the  plaintiff  excepted. 

W.  W.  Arnold,  for  the  plaintiff,  made  the  following  points, 
and  cited  the  following  authorities : 

1.  At  Common  Law,  no  costs  were  recoverable ;  but  by  the 
Statute  of  Gloucester  and  others,  costs  were  given  ^^  in  all  cases 
where  damages  may  he  recoverable."  Schley* s  Dig.  93  and  notes, 
3  Comyn^s  Dig.  {Costs)  A.  1  p.  223. 

2.  This  was  an  action  of  trespass  to  personal  property,  and 
in  such  cases,  the  rule  of  no  more  costs  than  damages,  does 
not  apply.  2  TidSs  Pr.  3d  Jhn.  edit.  p.  963.  1  Ckiti^s  Fl. 
187.  1  Stafkie^s  Rep.  55.  3  Comyn  Dig.  (Cods)  A.  3  n.  2  p. 
228  n.n.p.  231, '2,  33,  '4. 

The  rule  only  applies  to  personal  actions  proper^  (and  not  to 
actions  for  injury  to  personal  property)  and  by  special  acts  to 
actions  for  slander,  &c.  3  Comyn  Dig.  Cost,  A.  3  p.  228,  n.  n. 
p.  231,  '4.    2  r%dd?$  Pr.  965.    2  Wheat.  Selw.  1371,  %  '4. 

3.  Again :  the  rule  does  not  bind  the  Jury,  but  only  the 
Court ;  and  here  the  Jury  expressly  find  for  the  plaintiff  '^  tie 
costs  of  swt?^  3  Com.  Dig.  Cost,  A.  3  n.2  p.  228  and  233. 
2  Tiddfs  JV.  967.     And  by  pleading  only  the  general  issue,  the 
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defendant  is  bound  to  pay  the  costs.    5  Bmg.   Rep.  196.    3 
Bnd.4rB.  117. 

4.  In  this  case,  illegality  is  not  the  proper  remedy.  It  goeg 
behind  the  judgment  to  the  verdict    7  Qa.  Rq>.  204. 

H.  Geeen,  for  defendant. 

Points  taken  and  authorities  cited : 

1st  At  Common  Law,  previous  to  the  Statute  of  Gloucester, 
no  costs  were  recoverable.  That  Statute  gave  to  the  plaintiff 
the  right  to  recover  costs  in  all  actions  in  which  he  was  entitled 
to  recover  damages.    6  Edwards,  1,     See  Schley's  Dig.  93. 

2d.  The  Statute  of  22d  and  23d  Charles  H.  restricts  the 
plaintifi's  right  to  fuU  costs,  in  all  actions,  ear  drftcto,  where  the 
finding  is  less  than  40  shillings,  and  he  is  not  permitted  to  re- 
cover any  more  costs  than  diunages.  See  Schley's  Digest,  251. 
2  SeUon's  Practice,  430. 

3d.  The  Jury  cannot  control  the  costs  in  but  one  way,  and 
that  is  by  finding  the  amount  of  damages  required  to  cany  costs. 
Bardin  vs.  Ltanp/dn,  6  Ga.  Rep.  452. 

4th.  The  Statute  of  22d  and  23d  Charles  H.  was  held  by 
the  Judges,  in  Convention,  to  apply  to  an  action  of  malicious 
prosecution.  There  the  finding  of  the  Jury  was  for  one  dolfer  • 
and  the  Judges  held  that  the  plaintiff  was  entitled  to  no  more 
costs  than  damages.    Dudley's 'R.  176. 

By  the  Cburf.— Nisbet,  J.  delivering  the  opmion. 

[1.]  No  final  costs  were  recoverable  at  Common  Law  2 
iwt  288.  mPs  iV.  945.  2  Cbm.  Dig.  542.  By  Statute 
of  Gbmcester,  (6  liboards,  I.)  the  plaintiff  shall  recover  costs 
mall  cases  where  damages  are  recovered.  Divers  Statutes 
were  subsequently  passed  to  restr«n  this  right  of  parties  plain- 
tiffs.  The  poUcy  of  these  restraining  Statutes  was  to  discour- 
age  vexatious  suits.  The  Statute  with  which  we  have  to  do 
J«rt  now,  1,  that  of  22  and  23  Charles  II.  By  this  Statute  it 
was  enacted,  that  «in  all  actions  of  trespass,  a^uh  and  bat- 
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tery,  and  other  personal  actions,  wherein  the  Judge  at  the  trial  of 
the  cause,  shall  not  find  and  certify  under  his  hand,  upon  the 
back  of  the  record,  that  an  assault  and  battery  was  proved,  or 
that  the  freehold  or  title  to  the  land  mentioned  in  the  plaintiflPs 
declaration,  was  chiefly  in  question ;  the  plaintiff,  in  case  the 
Jury  shall  find  the  damages  to  be  under  the  value  of  40  shil- 
lings, shall  recover  no  more  cost  of  suit  than  the  damages 
so  found  shall  amount  to."  Whether  trespass  for  injuries  to 
personal  property  is  within  the  provisions  of  this  Statute,  I  do 
very  much  doubt.  I  am,  indeed,  inclined  to  believe  that  inju- 
ries to  personal  chattels  are  not  within  it.  It  has  certainly  been 
ruled  in  the  British  Courts,  that  when  a  party  goes  for  a  sub- 
stantive, independent  injury,  done  to  personal  chattels,  this 
Statute  does  not  apply.  1  Salk.  208.  1  Sira.  534.  7  Moore^ 
269.     5  D.fy  E.  482.     1  Taun.  357.     TicUPs  Practice,  965. 

[2.]  This  action  is  for  an  injury  done  to  the  plaintilPs  slave. 
We  are  all  agreed,  however,  that  this  is  a  case  where  the  plain- 
tiff below  was  entitled  to  no  costs  at  all ;  but  that  on  the  con- 
trary, the  defendant  was  entitled  to  his  full  costs.  We  so  rule, 
upon  the  ground  that  the  finding  of  the  Jury,  was,  in  legal  contem- 
plation, a  finding  for  the  defendant,  and  that  the  cost  thereby 
was  cast  upon  the  plaintiff.  The  Jury  rendered  a  verdict  for 
the  costs,  in  favor  of  the  plaintiff.  The  question  for  the  Jury 
to  find,  was  that  made  by  the  pleadmgs.  The  plaintiff  alleged 
an  injury  to  his  slave,  by  which  he  lost  his  services,  and  claimed 
damages.  The  defendant  pleaded  not  guilty.  The  issue  made 
was  this :  is  the  defendant  guilty  of  the  alleged  tre^ss  ?  Their 
duty  wds  to  determine  that  question  upon  the  proofs,  and  upon 
the  proofs  assess  the  damages.  If  they  found  him  guilty,  it  was 
their  duty  to  give  damages  ;  if  not,  to  find,  generally,  for  the  de- 
fendant. Here  they  have  found  no  damages  for  the  plaintiff,  and 
the  conclusion  of  the  law  is,  that  they  could  not  and  did  not 
find  the  defendant  guilty  of  the  trespass.  They  found  the  costs 
for  the  plaintiff,  but  having  found  no  damages — having  thus  de- 
termined the  issue  against  the  plaintiff — ^they  had  no  right  to  find 
costs  in  his  favor.  To  do  so  is  to  violate  the  law,  for  a  finding 
for  the  defendant  casts  the  costs  in   his  favor.     It  is  no  part  of 
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their  duty — that  is,  it  is  not  necesSciry  for  the  Jury,  at  Law,  to  say 
a  word  about  the  costs,  in  any  event ;  for  the  law  determines 
who  shall  pay  the  costs,  upon  their  verdict.  If  they  find  dam- 
ages for  the  plaintiff,  they  need  not  say  with  costs,  for  the  law 
has  settled  that.  If  they  find  for  the  defendant,  then  also,  the 
law  determines  the  cost.  At  Law,  the  Jury  cannot,  as  they  may 
in  Equity,  find  a  special  verdict.  They  cannot  find  the  issue 
made  in  the  pleadings  against  the  plaintiff,  and  at  the  same 
time  find  the  costs  for  him.  They  have  no  power  to  do,  what 
may  seem  to  them  equity  between  the  parties.  Their  duty  is 
single.  Having  undertaken  to  do  what  they  cannot  do — give 
costs  without  finding  any  damages — the  result  is,  that  their  find- 
ing of  costs  is  a  nullity ;  and  the  finding  was,  in  Law,  a  verdict 
for  the  defendant.  When  there  is  a  verdict  for  the  defendant, 
by  Statutes  of  Great  Britain,  of  force  in  Georgia,  he  is  entitled 
to  cost.  Statute  23d  Henry  VIIL  Schley y  160.  Statute  4th 
James  I.  Schley^  235. 

[3.]  The  verdict  in  this  case,  and  the  judgment  for  costs  in 
favor  of  the  plaintifTbelow,  wasa  nullity.  But  the  remedy,  by 
illegality,  filed  against  the  execution,  does  not  reach  the  evil. 
It  is  too  well  settled  in  our  Courts,  to  need  a  farther  remark, 
that  illegality  cannot  inquire  into  the  validity  of  the  judgment. 
The  execution  followed  the  judgment.  It  was  regular,  and 
nothing  is  alleged  against  it,  as  having  occurred  subsequent  to 
to  the  judgment.  The  counsel  for  the  defendant  in  error  knows 
the  rights  of  his  client,  and  will,  no  doubt,  know  how  to  pur- 
sue them.  And  whilst  we  agree  with  the  Court  below,  that  in 
this  case,  the  plaintiff  in  the  action,  is  not  entitled  to  any  costs, 
we  reverse  the  judgment,  on  the  ground  that  the  proceeding  by 
illegality,  cannot  help  the  defendant. 
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91  Toll  No.  23. — H.  G.  R.   McNeil,  for  the  use,  &c.   plaintifif  in  error, 

vs.  E.  F.  Knott,  defendant  in  error. 

[1.]  A  plea,  that  before  the  right  of  action  accrued  upon  the  note  which  ui 
sued  on,  to  wit,  in  May,  1848,  the  defendant  became  a  bankrupt,  with- 
in the  true  meaning  and  import  of  the  Act  of  Congress  of  1841 ;  and 
that  by  reason  thereof,  the  debt,  which  is  the  foundation  of  the  action, 
is  fully  discharged,  and  its  recovery  completely  barred,  is  sufficient  to  ad« 
mit  the  certificate  of  discharge. 

[2.]  If  the  plea  of  bankruptcy  was  defective,  the  case  being  in  the  last 
resort,  the  defendant  should  be  allowed  to  amend. 

[8.]  A  certified  copy  of  the  order  of  discbarge,  reciting  all  the  previous 
proceedings  which  had  been  had  in  the  case,  and  that  the  applicant  had 
fully  complied  with  every  requisition  which  hrd  been  made  upon  him  by 
the  Court,  and  obeyed  every  provision  of  the  law,  is  a  proper  eertificata 
of  discharge,  as  required  by  the  Act 

[4.]  Every  indorser  of  a  promissory  note,  warrants  that  the  note  is  valid, 
and  that  the  maker  is  liable  to  pay  it. 

[6.]  Upon  a  qualified  indorsement,  to  be  liable  in  the  second  instance  only, 
if  the  note  has  been  previously  paid  by  the  maker,  the  right  of  action  ac- 
crues immediately  in  favor  of  the  holder,  against  the  indorser. 

[6.]  Under  the  Act  of  1  if th  August,  1841,  contingent  demands,  arising  out 
of  indorsements,  bail  and  other  uncertain  imdertakings,  may  be  proven 
against  the  bankrupt,  and  when  these  claims  become  absolute,  they  will 
be  allowed  to  participate  in  the  bankrupt's  effects. 

Assumpsit,  in  Pike  Superior  Court.     Tried  before  Judge 
Stark,  Februaiy  adjourned  Term,  1852. 

On  the  31st  day  of  May,  1839,  William  Segur  and  William 
Crawford  executed  their  joint  and  several  promissory  note,  to 
Henry  Kunkle  or  bearer,  for  one  hundred  dollars,  payable  on 
•the  25th  December,  ensuing.  Kunkle  transferred  the  note  to 
Edward  F.  Knott,  by  delivery.  On  the  14th  day  of  December, 
1841,  Knott  transferred  the  note  to  the  plaintiff,  by  the  following 
indorsement: 

^^  I  indorse  the  within  note,  to  be  liable  in  the  second  in- 
stance." E.   F.  Knott. 
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On  this  indorsement  this  action  was  brought.  Among  other 
pleas,  the  defendant  filed  the  following,  *'  that  plaintiff  ought 
not  to  be  permitted  to  maintain  his  said  action  against  the  de- 
fendant ;  because,  after  the  making  of  Said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  if  any 
such  were  made,  and  afler  the  accruing  of  the  said  several 
supposed  causes  of  action,  if  any  such  ever  accrued,  to  wit,  on 
the  23d  day  of  May,  in  the  year  1843,  he,  the  said  defendant, 
became  a  bankrupt,  within  the  true  meaning  and  intent  of  the 
Statute  then  in  force,  concerning  bankrupts,  to  wit,  an  Act  or 
Statute,  passed  by  the  Congress  of  the  United  States  in  the  year 
1841 ;  and  that  said  supposed  causes  of  action,  in  said  declara- 
tion mentioned,  if  any  such  there  were  or  be,  did  accrue  to  said 
plaintiff  before  this  defendant  became,  and  was  declared  a  bank- 
rupt, by  which  this  defendant  was  discharged  from  all  his  debts, 
including  the  one  sued  for,  &c.  &c.  And  for  further  plea,  this 
defendant  says,  that  after  the  supposed  causes  of  action  com- 
menced, and  before  the  commencement  of  plaintiff's  action,  this 
defendant  was  duly  discharged  as  a  bankrupt,  under  the  bank- 
rupt law  of  the  United  States,  passed  in  the  year  1841,"  &c. 

On  the  trial  on  the  appeal,  at  February  adjourned  Term,  1851, 
of  Pike  Superior  Court,  the  plaintiff  gave  in  evidence,  an  exem- 
plification from  the  Superior  Court  of  Henry  County,  from  which 
it  appeared,  that  McNeil,  on  the  20th  day  of  September,  1842, 
commenced  an  action  on  said  note,  against  William  T.  Craw- 
ford, as  the  executor  of  William  Crawford,  to  which  the  defend- 
ant filed  the  plea  of  payment,  alleging  that  the  note  had  been 
paid  off  by  William  Segur,  when  in  the  hands  of  the  original 
payee. 

At  the  April  Term  of  said  Court,  in  the  year  1845,  the  Jury 
found  a  verdict  for  the  defendant. 

The  plaintiff  having  closed,  the  defendant  tendered  in  evi- 
dence his  certificate  of  discharge  in  bankruptcy,  of  which  the 
ioilowing  is  a  copy : 
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"  District  Court  of  the  United  States,  1 

District  of  Georgia.  J 

"  In  Bankruptcy  :  Edward  F.  Knott,  of  the  Town  of  McDon- 
ough,  Henry  County,  Georgia — Physician,  and  one  of  the  firm 
of  Crew,  Segur  &  Knott,  and  of  Bond  &  Knott,  and  of  James  & 
E.  F.  Knott,  of  McDonough — a  bankrupt,  having  filed  his  peti- 
tion, praying  that  a  full  discharge  of  all  his  debts  may  be  de- 
creed and  allowed,  and  a  certificate  thereof  be  granted  him, 
pursuant  to  the  Act  of  Congress,  entitled  an  Act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United  States, 
passed  the  19th  August,  1841 ;  and  it  appearing  to  the  Court, 
upon  the  petition  and  reports  of  the  Clerk  and  assignee  accom- 
panying the  same,  that  the  said  bankrupt  has  surrendered  all  his 
property  and  rights  of  property,  with  the  exception  of  the  neces- 
sary household  and  kitchen  furniture,  and  such  other  articles  as 
has  been  designated  and  set  apart  by  the  assignee,  and  the 
wearing  apparel  of  the  said  bankrupt,  and  that  of  his  wife  and 
children ;  and  that  the  said  bankrupt  has  fully  compUed  with 
and  obeyed  all  orders  and  directions,  which,  from  time  to  time 
have  been  given  and  passed  by  the  Court,  and  has  otherwise 
conformed  to  all  the  requirements  of  the  said  Act ;  and  that  no 
written  dissent  to  such  discharge  has  been  filed  by  a  majority, 
in  number  and  value,  of  his  creditors,  who  have  proved  their 
debts,  and  no  cause  being  now  shown  to  the  Court,  why  the 
prayer  of  the  petitioner  should  not  be  granted. 

"  On  motion  of  H.  R.  Jackson,  by  Joseph  W.  Jackson,  attor- 
ney for  the  petitioner,  it  is  therefore,  by  virtue  of  the  Act  afore- 
said, ordered,  decreed  and  allowed,  that  the  said  Edward  F. 
Knott  be,  and  he  is  hereby,  fully  discharged  of,  and  from  all 
his  debts,  owing  by  him,  at  the  time  of  the  presentation  of  his 
petition  to  be  declared  a  bankrupt ;  and  it  is  further  ordered 
and  granted,  that  the  Clerk  duly  certify  a  copy  of  this  decree, 
under  the  seal  of  the  Court,  and  deliver  the  same  to  the  bank- 
rupt when  demanded." 

Which  said  certificate  was  duly  certified  by  the  Clerk  of  said 
District  Court. 

To  the  introduction  of  the  certificate  in  evidence,   counsel  for 
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plaintiff  objected,  on  the  grounds:  ]st.  Because  the  defend- 
ant had  not  pleaded  it. 

2d.  Because  it  was  not  competent  evidence,  either  as  a  de- 
fence or  as  being  such  a  certificate,  as  under  the  Bankrupt  Act, 
could  be  pleaded  in  bar. 

The  Court  overruled  the  objection,  and  counsel  for  plaintiff 
excepted. 

On  motion  of  counsel  for  defendant,  the  Court  permitted  the 
plea  to  be  amended,  by  pleading  the  certificate  specially. 

To  -which,  counsel  for  plaintiff  excepted. 

Among  other  things,  the  Court  charged  the  Juty,  ^^  that  if 
they  were  satisfied  that  at  the  time  of  making  the  indorsement, 
the  note  had  been  paid  off  by  one  of  the  makers,  to  the  payee, 
then  the  indorsee  had  an  immediate  right  of  action  against  the 
indorser,  and  it  was  such  a  subsisting  debt,  as  even  in  England, 
might  have  been  proved  under  the  commission  of  bankruptcy, 
and  such  a  debt  is  barfed  by  the  certificate  ;  that  under  our  law, 
even  if  the  defendant's  liability,  under  this  indorsement,  were  an 
uncertain  contingent  demand,  dependent  on  the  solvency  of  the 
makers  of  the  note,  the  holder  of  the  note  might  have  been  per- 
mitted to  prove  his  debt,  under  the  Act;  and  his  failure  to  do  so, 
is  a  waiver  of  all  future  right  of  recovery,  if  the  debt,  though 
contingent,  existed  at  the  time  of  application." 

To  which  charge,  counsel  for  plaintiff  excepted,  and  upon 
these  several  exceptions,  have  assigned  error. 

W.  W-  Abnold,  for  plaintiff  in  error. 

Alfobd  &  Moore,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

• 

It  seems,  that  in  May,  1839,  Wm.  Segur  and  Wm.  Crawford, 
made  a  note  for  $100,  payable  Christmas  next  thereafter,  to 
one  Henry  Kunkle  or  bearer.  Kunkle,  the  payee,  transferred 
the  note,  by  delivery,  to  Edward  F.  Knott,  who,  in  1841 ,  in- 
dorsed it  to  Hector  G.  H.  McNeil,  the  plaintiff,  to  be  liable  in  the 
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second  instance.  Segur,  one  of  the  makers,  left  the  country. 
Suit  was  brought  against  the  estate  of  Crawford,  who  had  died 
in  the  meantime,  and  on  the  final  trial,  in  1845,  it  was  proven,  and 
so  found  by  the  Jury,  that  the  note  had  been  paid  ofi  and  dis- 
charged by  Segur  to  Kunkle,  the  payee,  while  the  paper  was  in 
his  possession.  McNeil  then  sued  Knott,  who,  pending  the 
previous  action,  to  wit,  in  1843,  had  been  discharged  under 
the  Act  of  bankruptcy,  then  in  force  in  the  United  States ;  and 
this  writ  of  error  is  prosecuted  to  review  and  to  reverse  the 
several  decisions  of  the  Superior  Court,  upon  this  trial. 

The  plaintiff  having  tendered  the  note  and  the  indorsement 
thereon,  in  evidence,  and  an  exemplification  from  the  Superior 
Court  of  Henry  County,  with  some  additional  proof,  showing 
due  diligence  on  his  part,  to  collect  the  note  out  of  the  makera, 
and  his  failure  to  do  so,  closed  his  case. 

The  defendant  then  offered  a  paper,  purporting  to  be  his  cer- 
tificate of  discharge,  as  a  bankrupt.     It  was  in   these    words : 

"  District  Court  of  the  United  States,  I 

District  of  Georgia.  .         j 

In  Bankruptcy :  Edward  F.  Knott,  of  the  Town  of  McDon- 
ough,  Henry  County,  Georgia — ^physician,  and  one  of  the  late 
firm  of  Crew,  Segur  &  Knott,  and  of  Bond  &  Peck,  and  of 
James  &  E.  Ejiott,  of  McDonough — a  bankrupt,  having  filed 
his  petition,  praying  that  a  full  discharge  of  all  his  debts  may 
be  decreed  and  allowed,  and  a  certificate  thereot  be  granted 
him,  pursuant  to  the  Act  of  Congress,  entitled  an  Act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States,  passed  19th  August,  1841 ;  and  it  appearing  to  the 
Court,  upon  the  petition  and  leport  of  the  Clerk  and  assignee  ac- 
companying the  same,  that  tlie  said  bankrupt  has  surrendered 
all  his  property,  and  rights  of  property,  with  the  exception  of 
the  necessary  household  and  kitchen  furniture,  and  such  other 
articles  as  have  been  designated  and  set  apart  by  the  assignee, 
and  the  wearing  apparel  of  the  said  bankrupt,  and  that  of  his 
wife  and  children ;  and  that  the  said  bankrupt  has  fully  com* 
jilied  with,  and  obeyed  all  orders  and  directions,  whiebf  from 
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time  to  time  have  been  giTen  and  passed  by  the  Court,  and  has 
otherwise  confon^ed  to  all  the  requirements  of  the  said  Act ; 
and  that  no  written  dissent  to  such  discharge  has  been  filed  by 
a  majority,  in  number  and  value,  of  his  creditors,  who  haT« 
proved  their  debts ;  and  no  cause  being  now  shown  to  the  Court 
why  the  prayer  of  the  petitioner  should  not  be  granted-^-on 
motion  of  H.  R.  Jackson,  by  Jos.  W.  Jackson,  attorney  for  the 
petitioner,  it  is  therefore,  by  virtue  of  the  Act  aforesaid,  order- 
ed, decreed  and  allowed,  that  the  said  Edward  F.  Knott  be,  and 
he  is  hereby,  folly  discharged  of,  and  from  all  his  debts,  owing 
by  liim  at  the  time  of  the  presentation  of  his  petition  to  be  de- 
clared a  bankrupt ;  and  it  is  further  onlered  and  granted  that 
the  Clerk  duly  certify  a  copy  of  this  decree,  under  the  seal  of  the 
Court,  and  deliver  the  same  to  the  bankrupt  when  demanded." 
I,  Qeorge  Glenn,  Clerk  of  said  Court,  do  certify,  that  the 
above  orders  were  made  and  passed  by  the  Court,  on  the  23d 
day  of  May,  1843^  In  witness  whereof,  I  have  hereunto  set 
my  hand,  and  affixed  the  seal  of  the  said  Court,  this  23d  day  of 
May,  A.  D.  1843. 

[&a/.]  George  Glenn,  Clerk. 

The  introduction  of  this  account  was  objected  to,  on  the 
grounds :  First,  That  the  defendant  had  not  pleaded  it. 

Seamdlyy  Because  it  was  not  issued  in  conformity  with  the 
Bankrupt  Act. 

£l.])  The  answer  of  the  defendant  to  the  action,  was  in  these 
words :  ^*  The  said  drfendant,  by  his  attorney,  Andrew  K. 
Moore,  says,  that  after  the  making  of  said  note,  and  his  indorse- 
ment thereon,  to  wit,  on  the  23d  day  of  May,  1843,  he,  the  said 
Edward  F.  Knott,  became  a  bankrupt,  within  the  true  meaning 
and  intent  of  the  Statute  passed  by  the  Congress  of  the  United 
States,  in  die  year  1841 ;  and  that  said  supposed  causes  of  ac- 
tion accrued  before  this  defendant's  discharge,"  &c. 

By  the  Judiciary  Act  of  1799,  the  defendant  is  required  to 
make  his  answer  in  writing,  which  shall  plainly,  fully  and  dis- 
tinctly set  forth  the  cause  of  his  defence.  This  plea  is  certainly 
a  mbfitantial  comp&ance  with  tfae  Statute ;  and  the  Court,  there* 
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fore  was  right  in  letting  in  the   evidence  which   was  oflFered  un- 
der it. 

[2.]  But  had  the  plea  been  defective — ^the  case  being  in  the 
last  resort — ^the  party  was  entitled  to  amend. 

[3.]  Whether  the  certificate  be  in  conformity  with  the  law 
which  authorizes  it  to  be  granted,  can  be  best  ascertained  by 
reference  to  the  Act  itself. 

By  the  4th  section,  it  is  enacted,  "  that  every  bankrupt  who 
shall  Ixmajide  surrender  all  his  property  and  rights  of  property, 
with  the  exception  before  mentioned,  for  the  benefit  of  his  cred- 
itors, and  shall  fully  comply  with,  and  obey  all  the  orders  and 
directions  which  may,  from  time  to  time,  be  passed  by  the  pro- 
per Court,  and  shall  otherwise  conform  to  all  the  requisitions 
of  this  Act,  shall  (unless  a  majority,  in  number  and  value,  of 
his  creditors,  who  have  proved  their  debts,  shall  file  their  writ- 
ten dissent  thereto)  be  entitled  to  a  full  discharge  from  all  his 
debts  ;  to  be  decreed  and  allowed  by  the  Court  which  has  de- 
clared him  a  bankrupt;  and  a  cedjficaie  thereof  granted  to  him 
by  such  Caurtj  accordingly^  upon  his  petition  filed  for  such  pur- 
pose."    bth  volume  United  States  Statutes  ai  Large^  AAZ. 

This  form  of  certificate  is  that,  no  doubt,  which  has  been 
prescribed  by  the  District  Court ;  and  none  more  appropriate,  it 
occurs  to  us,  could  be  devised.  It  recites  all  the  previous  pro- 
ceedings which  have  been  had,  the  compliance  by  the  appli- 
cant with  every  requisition  which  has  been  made  upon  him,  and 
then  declares  him  entitled  to  a  full  discharge  from  all  existing 
liabilities,  and  directs  the  Clerk  to  certify  accordingly. 

The  error  which  counsel  have  fallen  into,  is  in  confounding 
the  judgment  of  discharge,  which  is  certified  by  the  Clerk,  with 
the  premous  decree,  pronouncing  the  debtor  a  bankrupt  within 
the  true  intent  and  meaning  of  the  Act. 

It  is  next  objected,  that  the  Court  erred  in  charging  the  Jury, 
that  if  the  note  was  paid  off  by  one  of  the  makers,  to  the  origi- 
nal holder,  at  the  time  that  Knott  indorsed  it  to  McNeil,  that 
then  a  right  of  action  accrued  at  once  to  McNeil,  notwithstanding 
Knott  was  to  be  liable  only  in  the  second  instance :  and  that  con- 
sequently  he  was  bound  to  prove  the  debt  under  the  commission 
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of  bankruptcy,  or  lose  it;  and  that  if  it  v/ere  otherwise,  and  the 
liability  of  Knott  was  con^tn^«7?/  onl^,  depending  upon  the  re* 
milt  of  the  original  suit  instituted  against  the  makers  of  the 
note,  that  still,  under  the  Bankrupt  Act  of  August,  1841,  the 
debt  might  have  been,  and  therefore  must  have  been,  proven  or 
lost 

The  correctness  of  the  first  branch  of  the  instructions  given 
to  the  Jury,  will  depend  upon  the  construction  to  be  put  upon 
the  defendant,  Knott's  indorsement.  It  is  what  is  termed  a 
qualified  or  restricted  indorsement.  He  undertakes  to  be  liable 
in  the  ^eciMid  instance.  Mr.  Arnold  insists,  that  McNeil  was 
bound  to  sue  the  makers,  whether  the  note  was  discharged  or 
not ;  and  at  any  rate,  that  inasmuch  as  the  fact  of  payment  had 
not  been  practically  ascertained  in  May,  1843,  when  Knott  was 
declared  a  bankrupt,  that  this  indorsement  did  not  constitute 
such  a  debt  as  could  have  been  proven  at  that  time. 

[4.]  We  think  otherwise,  and  hold  that  even  under  this  limit- 
ed indorsement,  Knott  warranted  three  things :  1st  That  the 
note  which  he  transferred  was  valid ;  2dly,  That  the  maker 
was  liable  to  pay  it ;  and  3dly,  Its  ultimate  solvency :  that  is, 
payment  by  himself,  upon  failure  to  collect  the  money  out  of  the 
makers. 

[5.]  And  if  the  note  was  paid  by  one  of  the  makers,  to  the 
original  holder,  at  the  time  it  was  indorsed,  there  can  be  no 
doubt,  we  apprehend,  that  a  right  of  action  accrued  immediate* 
ly  in  favor  of  McNeil,  upon  this  indorsement.  He  was  bound 
to  test  the  solvency^  but  not  the  genuineness  of  the  paper.  Knott 
had  no  title  to  the  note  at  the  time  he  passed  it.  His  implied 
guarranty  that  the  makers  would  pay  it,  became,  therefore,  eo 
indardij  infracted ;  and  his  conditional  undertaking,  converted 
at  once  into  an  absolute  liability. 

[6.]  But  suppose  it  were  otherwise,  and  that  this  portion  of 
the  charge  was  vnrong ;  and  that  a  right  of  action  against  the 
indorser  did  not  accrue  to  the  holder,  immediately  at  the  time  of 
the  making  of  the  indorsement,  on  account  of  the  notes  having 
been  previously  paid  off  by  one  %i  the  makers ;  and  this  was 
not,  in  May,  1843,  such  a  subsisting  debt  as  might,  in  England, 
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have  been  proved  under  the  commission  of  bankruptcy,  but  was 
an  uncertain  demand,  dependent  on  the  result  of  the  suit  which 
was  pending  at  the  time  that  Knott  was  discharged  ;  still,  is  it 
not  true,  that  under  the  Bankrupt  Act  of  1841,  McNeil  would 
have  been  permitted  to  prove,  even  this  contingent  claim,  and 
thus  have  entitled  himself  to  the  right  to  participate  in  the  bank* 
rupt's  effects,  and  failing  to  do  so,  his  remedy  against  Knott  is 
forever  barred  ? 

Even  in  England  now,  by  the  Statute  of  6  Geo.  IV.  ch.  16, 
which  was  a  consolidation  and  improvement  of  all  the  previous 
Statutes  of  Bankruptcy,  contingent  debts  may  be  proven ;  and 
by  the  4th  section  of  the  last  American  Act,  it  is  provided,  that 
*^  all  creditors  whose  debts  are  not  due  and  payable  until  a  fn* 
ture  day — all  annuitants,  holders  of  bottomry  and  respondentia 
bonds,  holders  of  policies  of  insurances,  sureties,  indorsersj  bail, 
or  other  persons  having  uncertain  or  contingent  demands  against 
such  bankrupt,  shall  be  permitted  to  come  in  and  prove  such 
debts  or  claims  under  this  Act ;  and  shall  have  a  right,  when 
their  debts  or  claims  become  absoluUy  to  have  the  same  allow- 
ed them,  &c."     U>  States  Statutes  at  Large^  445.^ 

Here,  then,  indorsers  are  included,  eo  nomine^  in  the  Hst  of 
creditors  who  may  prove  their  contingent  demands,  and  who, 
therefore,  are  bound  to  do  it  at  their  peril.  Shall  it  be  said  that 
the  Statute  does  not  mean  indorsersy  who,  like  Knott,  are  liable 
in  the  second  instance  only  ?  We  find  no  distinction  in  the 
Act,  between  indorsers  generally,  and  those  who  have  partially 
restricted  their  liability;  and  the  law  making  none,  we  can 
make  none.  Indeed  there  is  no  good  reason  why  any  such 
should  exist.  If  these  indorsers  are  bound  on  contracts  upon 
whi<:h  they  may  be  made  ultimsftely  responsible,  then  they 
should  be  provided  for.  Their  liability  is  not  more  uncertain 
than  that  of  bail,  nor  is  it  more  difficult  to  ascertain  the  present 
value  of  their  contingent  debts. 

We  agree,  then,  vrith  the  Cirruit  Judge,  that  this  was  a  sub^ 
sMng  (2fU  against  Knott,  at  the  date  of  his  discharge;  because, 
the  note  was  satisfied  and  a  miUity,  at  the  time  he  indorsed  it ; 
and  the  bolder,  in  fact,  had  no  other  contraot  to  go  on,  but  that 
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of  the  indorsement ;  and  further,  that  before  it  was  ascertained 
whether  this  note  was  collectable  or  not,  out  of  the  makers,  it 
could  have  been  proven  as  a  coniingeni  demand  against  the  in^ 
dorser,  under  the  commission  in  bankruptcy ;  and  that  in  either 
view  of  it — being  proveable  under  the  Act — ^the  certificate  is  a 
foil  discharge  of  the  debt,  and  a  complete  bar  to  the  suit  brought 
against  Knott,  the  bankrupt,  for  its  recovery,  unless  the  same 
shall  be  impeached  for  some  fraud  or  wilful  concealment  by 
him  of  his  property,  contrary  to  the  provisions  of  the  Act, 
which  is  not  pretended  on  the  part  of  the  creditors. 

I  have  not  attempted  to  meet,  in  detail,  every  argument  that 
has  been  urged  upon  the  Court.  I  rarely  do.  It  would  be 
wholly  impracticable.  If  we  entertained  doubts,  it  would  be 
our  duty,  perhaps,  to  grant  a  re-hearing.  But  deciding  accord- 
ing to  the  best  lights  before  us,  we  deem  the  judgment  of  the 
Court  below  to  be  correct  in  every  particular. 

Judgment  affirmed. 


11  isij 

tl26  797 


No.  24. — G.  S.  and  J.  M.  Petts,  plaintiffs  in  error,  vs.  Hannah 

IsoN,  executrix,  &c.  defendant. 

[1  ]  Where  an  aelioQ  of  trespasa  wa^  brought  for  a  direct  wad  forcible  it^ 
ry  to  the  property  of  the  plsioti£^  against  the  defeDdant,  who  died  pead- 
ing  the  suit :  Held,  that  the  action  abated  by  his  death,  and  could  not  be 
revived  against  his  personal  representative. 

fttre  fiicksj  in  Pike  Superior  Court.  Heard  and  decided  by 
Judge  Stabk,  February  Term,  1852. 

The  plaintiff  in  error  instituted  an  action  of  trespass,  against 
John  IsoD,  the  defendant's  testator,  returnable  to  the  June 
Term,  1848,  of  Pike  Inferior  Court.  The  alleged  cause  of  ao- 
tioo  was  the  injury  done  to  the  wagon  of  {daintiffi;,  by  the  de- 
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fendant,  in  cutting  all  the  spokes  out  of  one  of  the  wheels  of  said 
wagon.  At  the  December  Term  of  said  Court,  the  Jury  found 
a  verdict  in  favor  of  the  plaintiffs,  for  $150.  The  defendant 
appealed ;  pending  which,  he  died. 

At  the  February  Term,  1850,  of  Pike  Superior  Court,  the 
death  of  the  defendant  was  suggested  upon  the  minutes  of  said 
Court. 

On  the  13th  day  of  December,  1850,  a  scire  facias  vf?js  is- 
sued, requiring  Hannah  Ison,  as  the  executrix  of  the  said  John 
Ison,  to  appear  at  the  February  Term,  1851,  (}f  said  Court,  and 
show  cause  why  she  should  not  be  made  party  defendant  in 
said  cause,  and  the  same  proceed  against  her,  at  the  said  term 
of  said  Court. 

Judge  Stark,  on  motion,  dismissed  the  sdrejadas^  and  order- 
ed the  action  to  abate. 

To  which  decision  of  the  Court,  plaintiffs  excepted. 

W.  W.  Arnold,  for  plaintiffs  in  error. 

H.  Qbeen,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[I.]  The  only  question  made  by  the  record,  for  our  judg- 
ment in  this  case  is,  whether  the  cause  of  action  survived  against 
the  executrix  of  the  testator,  or  whether  it  abated  by  his  death. 
The  plaintiflb,  in  the  Court  below,  brought  an  action  of  trespass 
agamst  John  Ison,  the  testator,  and  while  the  action  was  pend- 
ing, on  the  appeal,  the  defendant  died.  The  declaration  alleges, 
that  the  defendant,  with  force  and  arms,  assaulted  the  plaintiffs' 
wagon-driver,  stopped  their  team  with  great  force  and  violence^ 
and  with  axes,  sticks,  &c.  knocked,  hewed  and  cut  all  the  spokes 
out  of  one  of  the  wheels  of  the  plaintiffs'  wagon,  to  their  great 
damage,  &c.  By  the  12th  section  of  the  Judiciary  Act  of  1799, 
it  is  declared :  ^'  No  suit  in  any  of  the  said  Courts  shall  abate 
by  the  death  of  either  party,  where  such  cause  of  action  would, 
in  any  case,  survive  to  the  executor  or  administrator,  whether 
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such  cause  of  action  would  survive  in  the  same,  or  in  any  other 
Jorm,  but  the  same  shall  proceed  as  if  such  testator  or  intestate, 
had  not  died,"  &c.  Prince,  422.  The  Legislature  evidently 
had  in  view  the  Common  Law,  at  the  time  of  the  enactment  of 
this  Statute.  The  mere  Jorm  of  the  action,  however,  was 
not  intended  to  be  the  criterion  for  its  survivorship  or  abate- 
ment. The  rule  of  the  Common  Law,  as  stated  hj  Blacksioney  is 
that  in  all  personal  actions,  arising  ex  delicto^  for  wrongs  actually 
done  or  committed  by  the  defendant — as  trespass,  battery  and 
slander — ^that  actio  personalis  moriiur  cum  persona^  and  cannot  be 
revived,  either  by  or  against  their  representatives.  3d  BL  Com, 
302.  Mr.  Chitty  states  the  rule  to  be,  at  Common  Law,  that 
in  cases  of  injuries  to  personal  property,  if  either  party  died,  in 
general  no  action  could  be  supported,  either  by  or  against  the 
personal  representatives  of  the  parties,  where  the  action  mtist 
have  been  in  form,  ex  delicto^  and  the  plea  not  guilty ;  but  if 
9S\y  contract  could  be  implied — as  ifthe  wrong-doer  converted  the 
property  into  money,  or  if  the  goods  remain  in  specie,  in  the 
bands  of  the  executor  of  the  wrong-doer — assumpsit  for  money 
had  and  received,  may  be  supported  by  or  against  the  executor, 
in  the  former  case,  and  trover  in  the  latter.  1  Chitty* s  Pleading, 
Jhmlap'^s  ediiion,  marginal  page  bl.  According  to  Mr.  Chitty, 
the  Statute  of  4/A  Edward  111.  has  not  altered  the  Common 
Law  rule  in  its  relation  to  personal  property,  only  in  favor  of  the 
personal  representatives  of  the  party  injured.  1  Chitty* s  Plead- 
ing, marginal  page  56.  This  is  an  action  of  trespass  against  the 
defendant,  for  a  direct  and  immediate  injury  to  the  property  of 
the  plaintiffs.  The  defendant  nor  his  estate  was  not  benefited 
by  this  tortious  act ;  and  in  such  cases,  the  rule  of  the  Common 
Law,  actio  personalis  moritur  cum  persona,  applies.  Cravath  vs. 
Plympton,  adm'r,  13  Mass.  Rep.  454.  1  Saunders^  Rep. 
21 6y  note  1.  Franklin  vs.  Lowfy  Swartwoui,  1  Johns.  Rep.  401. 
This  action  of  trespass  would  not  survive  at  Common  Law,  and 
we  are  unable  to  perceive  that  it  would  survive  in  any  other  form 
of  action.  The  law,  very  clearly,  would  not  raise  an  assumpsit 
upon  an  implied  contract,  in  favor  of  the  plaintiffs ;  and  the  in- 
jury having  been  direct,  and  committed  with  Jbrce,  an  action  on 
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the  case  could  not  be  maintained,  nor  would  trover  lie.  The 
result,  therefore,  is  that  the  plaintifPs  cause  of  action  against 
the  defendant,  abated  on  the  death  of  the  latter,  and  cannot  be 
revived  against  his  legal  representatives. 

Let  the  judgment  of  the  Court  below  be  aflSrmed. 


No.  25. — ^James  Garrison,  plaintiff  in  error,  vs.  Levi  Wilcox- 
son, defendant  in  error. 

[1.]  The  plaintiff  in  error  made  and  delivered  to  the  defendant,  the  follow- 
ing paper:  "Received  of  Levi  Wilcoxson,  ninety  dollars  in  cash,  and  one 
note  on  Echols  Daniel,  of  one  hundred  and  sixteen  dollars,  which  I  agree 
to  settle,  -when  we  have  a  final  settlement.  This,  8th  April,  1843,  with 
interest  from  date."  (Signed.)  Javes  Garrison  :"  Heldj  that  after  the 
lapse  of  a  reasonable  time,  and  demand  of  a  settlement,  and  refusal,  an 
action  lay  in  favor  of  the  plaintiff  in  error  against  Garrison,  the  defendant, 
upon  this  instrument,  for  damages. 

[1]  In  determining  whether  an  appeal  is  frivolous,  it  is  the  duty  of  the  Jnr  j 
^  to  consider  all  the  evidence  in  the  cause. 

£3.]  The  relative  duties  of  the  Jury  and  the  counsel  in  a  cause,  stated. 

Case,  in  Coweta  Superior  Court.  Tried  before  Judge  Hell, 
September  Term,  185L 

This  was  an  action  on  the  case,  brought  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  on  a  receipt,  of  which  the 
following  is  a  copy : 

^^  Received  of  Levi  Wilcoxson,  ninety  dollars  in  cash,  and 
one  note  on  Echols  Daniel,  of  one  hundred  and  sixteen  dollars, 
wliich  I  agree  to  settle  when  we  have  a  final  setdement,  this 
8th  April,  1843,  with  interest  from  date." 

^^  James  Garrison." 
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On  the  trial,  plaintiff  proved  that  he  had  frequently  requested 
the  defendant  to  come  to  a  settlement.  It  was  also  in  proof, 
that  on  one  occasion,  the  parties  entered  upon  a  settlement,  but 
that  the  same  was  broken  up  before  completed. 

The  defendant  introduced  no  testimony. 

The  Court  charged  the  Jury,  "  that  the  receipt  imposed  upon 
the  parties  mutual  or  concurrent  obligations ;  upon  the  plaintiff*, 
to  allow  it  to  be  accounted  for  on  final  settlement,  when  it 
should  be  made,  and  if  it  never  took  place,  then  the  defendant 
was  liable  in  this  form  of  action,  for  damages  or  money  had  and 
received  to  plaintiflPs  use,  upon  the  receipt ;  and  he  being  under 
at  least  equal  obligation  with  the  plaintiff,  to  make  the  settle- 
ment, was  bound  to  plead  and  prove  that  he  was  entitled  to 
have  a  setdement  with  plaintiff,  and  account  in  that  way, 
instead  of  being  responsible  in  money;  and  further,  that  he 
was,  on  his  part,  ready  and  willing  to  make  the  settlement ;  that 
the  plaintiff  was  only  bound  to  negative  the  language  of  the 
contract  in  the  statement  of  the  breach,  and  not  even  to  prove 
that  negative,  while  defendant  was  bound  to  show  performance 
affirmatively — ^there  being  no  objection  to  the  declaration,  but 
counsel  admitting  it  to  be   sufficient." 

The  Court  farther  charged  the  Jury,  that  the  plaintiff  might  sue 
and  recover,  on  the  receipt  alone,  in  this  form  of  action ;  pro- 
vided the  defendant  had  notice  of  his  wish  and  request  to  set- 
tle, and  the  matters  remaining  unsettled  between  them  might* 
still  be  settied  and  adjusted  between  them  voluntarily,  or  by  an- 
other suit,  &c. 

The  Court  also  charged  the  Jury,  that  if  they  believed  the 
appeal  was  frivolous,  they  should  find  such  damages  as  they 
might  think  proper ;  and  that  in  determining  whether  the  appeal 
was  frivolous,  they  must  look  to  the  evidence  introduced  by 
defendant,  and  not  to  the  argument  of  counsel,  in  the  progress 
of  the  case. 

To  which  charge  of  the  Court,  plaintiff  in  error  excepted. 

W.  DouGHEBTY  &  SiMMS,  for  plaintiff  in  error. 
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McKiNLEY,  for  defendant. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

[1.]  We  cannot  doubt  but  that  the  presiding  Judge  took  the 
correct  view  of  this  paper.  It  is  an  undertaking,  on  the  part  of 
the  defendant,  that  he  would  settle  with  the  plaintiff,  the  sum  of 
ninety  dollars  in  cash,  and  the  amount  of  a  promissory  note  up- 
on a  third  person,  (which  amount  of  cash,  and  which  note,  he, 
in  the  instrument,  acknowledges  to  have  received  from  him,) 
when  he  and  the  plaintiff  should  have  a  final  settlement.  There 
is  no  time  specified  for  the  settlement.  The  obligation  to  come 
to  a  settlement  is  mutual,  and  it  is  the  right  of  the  plaintiff, 
when  the  settlement  is  had,  to  have  this  money  and  the  pro- 
ceeds of  this  note  accounted  for — it  is  of  course  the  obligation 
of  the  defendant  to  account,  when  the  settlement  is  had.  It  can- 
not be,  however,  that  the  setdement  referred  to,  can  be  post- 
poned or  evaded  for  an  indefinite  period  of  time.  No  time  be- 
ing fixed  by  the  parties  for  the  settlement,  no  time  is  fixed  for 
the  maturity  of  this  paper.  In  such  a  case,  the  law  fixes  a  time, 
and  that  is  within  a  reasonable  time.  After  the  lapse  of  a  rea- 
sonable time,  the  plaintiff  had  the  right  to  demand  a  setde- 
ment, and  if  declined  or  refused,  a  right  of  action  then  accrued 
to  him  for  damages  growing  out  of  such  refusal ;  and  the  money 
and  note,  with  interest,  would  be  the  criterion  of  damages,  in 
the  absence  of  any  defence,  which,  in  law,  ought  to  prevail. 
A  reasonable  time  had  elapsed  in  this  case.  The  instrument 
bears  date  in  April,  1843,  and  the  suit  was  instituted  in  1849. 
A  demand  for  a  settlement  was  averred  in  the  declaration,  and 
proven  on  the  trial.  If  the  defendant  has  settled  and  accounted, 
or  if  he  has  been  prevented  from  coming  to  a  settlement  and 
accounting,  by  the  act  of  the  plaintiff,  he  can  show  these  things 
on  the  trial.  So  also,  he  may,  in  his  defence,  go  into  the  settle- 
ment, and  show  that  upon  setdement,  he  owes  the  plaintiff 
nothing ;  and  if  the  Law  is  insufficient  to  give  him  a  complete 
defence,  upon  a  proper  case  made,  the  doors  of  the  Court  of 
Chancery  are  open  to  him.     No   question   is   made   about  the 
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form  of  action,  or  the  sufficiency  of  the   pleadings.     Upon  this 
assignment  we  are  with  the  Court  below. 

[2.]  We  cannot  sustain  the  Court  in  its  instructions  to  the 
Jurj-,  relative  to  their  duty  in  assessing  damages  for  a  frivolous 
appeal.  The  Jury  are  instructed,  that  in  determining  whether 
the  appeal  is  frivolous,  they  are  not  to  look  to  the  argument  of 
counsel,  but  to  the  evidence  for  the  appellant.  The  Statute  di- 
rects that  upon  hearing  the  appeal,  if  it  shall  appear  to  the  Jury 
that  the  appeal  was  frivolous  and  intended  for  delay  only,  they 
shall  assess  damages  to  the  party  aggrieved  by  such  delay,  not 
exceeding  25  per  centum,  on  the  principal  sum  they  shall  find 
due.  Prince  J  426.  The  object  of  this  Act  is  to  prevent  ground- 
less appeals,  by  inflicting  a  penalty^  in  the  shape  of  damages, 
and  to  compensate  the  respondent  for  the  delay,  cost  and  vexa- 
tion occasioned  by  such  appeals.  The  appeal  is  matter  of  right, 
and  liability  to  damages  is  incurred  to  prevent  an  abuse  of  the 
right.  The  Jury  are  made  the  judges  of  the  question,  whether 
the  appeal  is  frivolous ;  and  in  deciding  it,  they  are  required  by 
the  Act  to  determine  also  whether  it  be  intended  for  delay  only. 
They  are  to  determine  that  it  was  frivolous :  that  is,  unmeaning, 
trifling,  without  reason ;  and  are  also  to  determine  that  it  was 
intended  for  delay  only,  before  they  can  give  damages.  An 
appeal  is  frivolous,  when  there  is  manifestly  nothing  in  the  evi- 
dence to  sustain  the  cause  of  the  appellant ;  and  when  this  is 
the  case,  the  inference  is  legitimate,  that  it  was  intended  for  de- 
lay only.  Receiving,  as  it  is  their  dnty  to  do  in  all  cases,  the 
law  of  the  case  from  the  Court,  they  are  to  consider  of  the  evi- 
dence ;  from  that  they  derive  their  verdict,  and  from  that  also, 
they  are  to  judge  whether  the  appeal  is  frivolous.  If,  from  a 
view  of  the  evidence,  they  find  nothing  to  sustain  the  cause  of 
the  appellant — nothing  to  support  his  defence — ^nothing  which 
denies  to  the  plaintiff  a  right  to  recover,  they  are  bound  to  ad- 
judge it  frivolous,  and  to  assess  the  damages  accordingly.  But 
in  arriving  at  this  judgment,  they  are  clearly  not  at  liberty  to 
consider  only  the  evidence  which  the  appellant  has  brought  for- 
ward. They  must  look  to  all  the  evidence  in  the  case.  The 
appellant  may  have  no  evidence,   except  what  he   had   on  the 
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trial  at  Common- Law,  and  yet  his  appeal  may  not  be  frivolous. 
The  weight  of  the  evidence  may  be  decidedly  against  him,  and 
yet  the  appeal  may  not  be  frivolous.  His  right  to  appeal  and  a 
hearing  before  a  special  Jury,  is,  under  our  system,  a  great  and 
valuable  right,  and  ought  not  to  be  discouraged  but  upon  clear 
grounds.  He  may  introduce  no  evidence  whatever,  and  his  ap- 
peal still  may  not  be  frivolous.  A  defence  is  not  unfrequently 
sustained  by  the  plaintifi's  evidence.  The  plaintiff  may  not 
have  proved  his  case  so  fully  as  to  warrant  a  recovery  ;  or  the 
evidence  may  be  so  ambiguous  as  to  admit  of  doubt  as  to  .his 
right.  When  in  such  cases,  an  appeal  is  taken  by  the  defend- 
ant, it  would  be  manifestly  contrary  to  the  Statute  which  gives 
the  right  of  appeal,  to  visit  the  appellant  with  damages. 
Enough  has  been  said  to  show,  what  it  was  my  purpose  to  illus- 
trate, that  in  determining  the  question  of  frivolity,  the  Jury 
must  not  look  alone,  as  the  Court  instructed  them,  to  the  evidence 
for  the  appellant,  but  to  all  the  evidence  in  the  case.  Upon  this 
ground  we  award  a  new  trial,  unless  the  respondent  shall  re- 
mit the  damages  assessed  by  the  Jury. 

[3.]  The  Court  further,  as  we  have  seen,  charged  the  Jury, 
that  in  determining  this  question,  they  were  not  "  to  look  to  the 
argument  of  counsel."  Upon  this  subject,  we  can  lay  down 
no  rule  with  precision.  In  a  very  significant  sense,  they  must 
look  to  the  argument  of  counsel.  Parties  have  a  right  to  appear 
by  counsel,  and  it  is  the  privilege  of  counsel  to  address  the  Juiy 
on  the  facts.  If  the  Jury  are  to  disregard  the  argument  of  coun- 
sel altogether — if  they  are  to  shut  their  ears  to  their  illustrations, 
comments  and  reasonings,  how  unmeaning,  indeed  how  absurd 
is  the  appearance  of  counsel !  It  is  a  most  valuable  right  to  be 
represented  by  learned  and  eloquent  counsel,  not  only  before 
the  Court,  as  to  the  law,  but  also  before  the  Jury,  as  to  the  facts. 

It  means  something — it  is  a  guarantee  against  the  encroach- 
ments of  power  upon  the  personal  rights  of  the  citizen.  It  is, 
in  this  country,  no  mean  privilege.  So  far  as  the  facts  of  a  case 
are  concerned,  the  privilege  is  valuable,  just  because  the  Jury 
may  look  to  the  argument  of  counsel — may  consider  his  rea- 
soning, before  making  up  their  verdict.     I  do  not   suppose  that 
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the  Judge,  in  this  instance,  intended  to  instruct  the  Jury,  that 
they  should  not  listen  to,  and  avail  themselves  of  the  aid  of  the 
argument  of  counsel,  in  coming  to  a  decision  in  this  case.  He 
meant  that  the  argument  of  counsel  should  not  be  to  them  a 
basis  of  decision.  He  meant  to  say  that  the  statements  and  in- 
ferences of  counsel  are  not  the  criterion  of  their  judgment,  but 
that  the  evidence  is.  In  this  view  of  the  charge,  it  is  not  at 
all  objectionable.  The  true  view  of  the  position  of  counsel,  be- 
fore the  Jury,  is  that  of  aids  or  helps.  They  are  of&cers  of  the 
Court — amenable  to  its  authority,  subject  to  its  correction,  and 
restrained  by  usages  of  honor  and  courtesy,  which,  however,  in 
some  instances  disregarded,  are  as  ancient  in  their  origin  and 
as  potent  for  good,  and  as  generally  respected,  as  any  usages 
which  belong  to  any  class  of  the  highest  grade  of  civilized 
man.  The  duties  of  the  advocate  are  among  the  most  elevated 
functions  of  humanity.  Whilst  he  is  the  representative  of  his 
client's  cause,  yet  these  considerations  insure  an  honorable  ad- 
vocacy. His  business  is  to  comment  on  the  evidence — to  sift, 
compare  and  collate  the  facts — ^to  draw  his  illustrations  from  the 
whole  circle  of  the  sciences — ^to  reason  with  the  accuracy  and 
power  of  the  trained  logician,  and  enforce  his  cause  with  all  the 
inspirations  of  genius,  and  adorn  it  with  all  the  attributes  of  elo- 
quence. It  is  the  business  of  the  Jury  to  listen,  to  b^  informed, 
but  not  to  obey.  They  sit,  the  sworn  arbiters  of  the  cause, 
bound  by  the  most  solemn  sanctions,  to  do  justice  bet^'een  the 
parties,  according  to  the  evidence. 


No.  26. — Thomas  B.  Wyche  and  W^ife,  plaintiffs  in  error,   vs. 

Thomas  B.  Greene,  defendant. 

[1.]  At  Law,  an  agreement  must  be  strictly  performed ;  but  Courts  of 
Equity  will,  in  cases  of  accident,  surprise}  fraud  or  ignorance,  under  cer- 
tain circumBtances,  grant  relief. 
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[2.]  If  a  'wrilinghas  bceu  executed,  with  a  view  of  obtaining  a  particular 
object,  and  by  mistake,  it  has  bceu  so  drawn  as  not  to  have  tbe  contem- 
plated operation  at  Law,  Chancery  will  reform  the  instrument,  so  that  it 
will  fulfil  the  intention  of  the  parties. 

Agreements,  whether  executed  or  executory,  within  or  without  the  Stat- 
ute of  Frauds,  whether  for  the  conveyance  of  real  or  personal  property, 
will  be  reformed  by  Courts  of  Equity,  on  tfre-ground  of  mistake. 

[3.]  The  proper  inquiry,  in  all  applications  for  relief  against  mistakes 
is,  does  the  instrument  contain  the  true  agreement  between  the  parties! 
Is  it  what  they  intended  it  should  be  ? 

[4.]  As  to  the  degree*  of  proof  that  will  be  required,  before  relief  will  be 
granted  against  written  instruments,  no  uniformly  inflexible  rule  has  been 
prescribed.  The  mistake  itself  should  be  p/am  and  made  out  by  evidence 
clear  of  all  reasonable  doubt. 

[5.]  Relief  will  be  granted  in  certain  cases,  not  only  where  the  fact  of  the 
mistake  is  expressly  established,  bat  where  it  is  fairly  inferred  from  the  na- 
ture of  the  transaction. 

[6.]  Courts  of  Equity  will  grant  relief  more  readily,  where  the  mistake  u 
made  to  appear,  by  reference  to  another  writing. 

[7.]  The  instrument  reformed,  takes  effect  from  the  time  when  it  was  origi- 
nally executed. 

[8.]  It  is  not  necessary  that,  the  donee  should  be  cognizant  of  the  in- 
structions given  to  the  scrivener  by  the  donor.  It  is  sufficient  to  entitle 
those  claiming  under  the  deed  of  gift,  to  have  it  reformed  if  he  accepted 
it,  as  it  was  understood  and  intended  to  be  drawn  at  the  time  it  was  exe- 
cuted. 

[9.]  Equity  will  interfere  to  correct  mistakes  and  reform  written  contracta 
between  the  original  parties,  and  those  claiming  under  them  in  privity, 
snch  as  personal  representatives,  heirs,  devisees,  legatees,  assignees,  vol- 
untary grantees,  and  judgment  creditors  or  purchasers  from  them,  with  no- 
tice of  the  facts. 

[10.]  Title  to  relief  against  mistakes  may  be  forfeited  by  acquiescence  or  un- 
reasonable delay;  but  lapse  of  time  can  never  be  set  up  as  a  defence  in 
Equity,  when  it  would  not  constitute  a  good  statutable  bar  at  Law. 

[11.]  The  Courts,  slow  at  all  times  in  exerting  their  authority,  to  reform 
written  instruments,  will  be  much  more  reluctant  to  interpose  where  up- 
wards of  thirty  years  have  elapsed  since  the  execution  of  the  instrument. 
In  such  a  case,  the  mistake  should  be  made  out  by  the  most  explicit  and 
unequivocal  proof. 

[12.]  When,  from  the  record,  it  appears  conclusively,  that  the  proper  de- 
cision was  made,  the  proceeding  will  not  be  reversed  on  error,  because  bad 
reasons  are  given  for  it,  unless  the  party  was  prejudiced  tfiereby. 

[13.]  If  there  is  Equity  in  a  bill,  the  want  of  all  the  necessary  parties  is  not 
a  sufficient  ground  for  refusing  to  sanction  it. 
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[14.]  To  Iraasfer  property  by  gift,  there  nioat  be  4  deed  p|r  in^tr^qAf^t  of 
^ft — or,  ao  actoal  de^verj  of  the  thipg,  tp  th^  doQee. 

In  Equity,  in  Upson  Superior  Court.  Application  for  injuiie- 
tion ;  refused  by  Judge  Starke,  Febraary  Term,  1862. 

The  bill  charges,  that  the  complainants  intermarried  in  the 
year  1839 ;  and  that  Adaline  W.  Wyche  is  the  daughter  of  Pa- 
tience C.  Greene,  who  was  the  daughter  of  Batt  Wyche  ;  that  Pir 
tienee  C.  Greene  intermarried  with  Thomas  B.  Greene,  the  de- 
fendant, in  the  year  1814,  and  they  have  had  the  said  Adaline 
W.  and  seven  other  children,  the  issue  of  said  marriage ;  and 
that  Patience  C.  Greene  died  in  1848. 

The  bill  charges  that  Batt  Wyche,  in  February,  1817,  enter- 
tained a  design  to  loan  his  daughter.  Patience  C.  during  her  life, 
four  negro  slaves,  viz :  Sally,  Moses,  Ellidc  and  Sealy,  togcdMr 
with  their  increase;  and  at  the  death  of  said  Patience  C.  to 
give  said  negroes  in  fee  simple,  to  the  children  of  said  Padence 
C.  share  and  share  alike;  and  that  for  the  purpose  of  executing 
this  design,  he  made  and  delivered  a  deed  of  ^ft,  of  whiok  the 
following  is  a  copy  : 

^<  SvATB  Of*  GeoBOiA,  MoirrooMEBy  Cwtnv, 

^  Know  all  men  by  these  presents,  that  I,  Batt  Wyftb#«  for 
and  in  consideration  of  (he  love  and  affeetion  which  I  have  mA 
%ear  unto  aiy  well  belor^  daughter.  Patience  Clark  Greene, 
and  the  issues  of  her  body^  do  give,  grSAt  and  rdinquidi  wto 
the  said  Patience  C.  Greene  and  issue,  four  negro  slaves,  to  wit : 
Sally,  now  runaway,  Moses,  Ellick  and  Sealy,  together  with 
all  tfieir  in(»rease,  heretofore  and  after  'Aese  presents,  the  rights 
thereof,  whatsoever  unto  the  said  slaves  and  increase,  to  have 
and  to  hold  the  said  slaves  and  increase  as  aforesaid,  unto  the 
before  named  Patience  C.  Green  and  issues^  forever  freed  and 
cleared  of,  and  from  the  daim  of  him,  the  said  subscriber. 
In  witness  whereof,  the  said  Batt  Wyche  has  hereunto  set  his 
band  and  seal,  the  15th  day  of  February,  }817. 

W.  CoNUM,  BATT  WYCHE.  [l.  «.] 

J,    G.    CoffE9£^  ^.  i.  C. 
VOL    XI   21 
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On  the  deed  were  the  following  entries  :  "  I  make  an  addi- 
tion to  the  within  deed,  of  five  hundred  dollars,  in  place  of  a 
small  negro  and  other  things.  Given  under  my  hand,  this  6th 
day  of  October,  1817,  to  be  paid  next  fall. 

"Batt  Wyche." 

"Received,  the  12th  day  of  April,  1819,  four  hundred 
and  fifty  dollars  of  the  above  deed. 

"Thomas  B.   Greene." 

"Received,  June  2d,  1821,  in  full,  for  the  above,  fifty  dollars. 

*'  Thomas  B.  Greene," 

The  deed  was  duly  recorded  in  the  Clerk's  office  of  the  Su- 
perior Court  of  Montgomery  County,  on  the  27th  day  of  May, 
1817. 

The  bill  charges,  that  the  draftsman  who  drew  the  deed  of 
gift,  made  a  mistake  in  drawing  the  same,  and  that  he  ought 
to  have  drawn  it  so  as  to  have  loaned  said  negroes  and  their 
increase,  to  said  Patience  C.  during  her  life,  and  to  have  given 
them  to  the  children  of  said  Patience  C.  at  her  death ;  and  that 
said  Batt  Wyche  so  intended  said  deed,  at  the  time  he  made 
the  same ;  and  that  the  defendant,  Thomas  B.  Greene,  so  under- 
stood the  same,  when  he  received  said  deed. 

The  bill  charges,  that  Batt  Wyche,  in  his  life  time,  delivered 
the  deed  of  gift  to  Thomas  B.  Greene,  and  the  negroes  to  him 
and  his  wife ;  that  Greene  kept  the  deed  of  gift  till  after  the 
death  of  Batt  Wyche,  that  is,  until  182 1,  and  then  delivered  it 
to  George  Wyche,  administrator  of  Batt  Wyche,  as  a  voucher 
for  money  paid  him  by  said  administrator;  and  that  it  was  found 
in  1850  or  1851,  among  the  papers  of  the  said  George  Wyche. 

The  bill  chages,  th 't  Greene,  at  the  time  he  received 
said  deed  of  gift,  and  while  he  held  the  same,  bad  knowledge 
of  the  design  of  Batt  Wyche,  only  to  loan  said  negroes  to  said 
Patience  C.  and  to  give  them  to  her  children ;  that  the  said  ne- 
groes, Sally  and  Sealy,  had  issue,  twenty-nine  negroes,  all  of 
which  Greene  had  in  his  possession,  in  March,  1850.    The  bil 
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states,  that  at  the  April  Term,  1850,  of  tlie  Superior  Court  of 
Upson  County,  complainants  brought  their  action  of  trover 
against  the  defendant,  for  said  negroes ;  and  that  at  the  October 
Term,  1850,  of  said  Superior  Court,  the  action  of  trover 
came  on  for  trial,  and  the  Court  refused  to  allow  complainants 
to  show  said  mistake,  and  a  verdict  was  rendered  in  favor  of 
the  defendants,  from  which  complainants  had  taken  an  appeal, 
which  was  now  pending. 

The  bill  prayed  that  the  mistake  might  be  corrected,  the  deed 
of  gift  reformed,  and  the  action  of  trover  enjoined. 

Judge  Stabk  refused  to  sanction  the  bill,  upon  the  following 
grounds : 

1st.  Because  the  complainants  are  plaintifis  in  the  action  of 
trover,  and  this  bill  is  filed  to  aiil  the  recovery  at  Law.     If  the 
object  of  the  bill  shall  be  attained  and  the  deed  of  gift  reformed; 
still  the  plaintiffs  having  no  legal  interest  in  the  property  at  the 
time  the  suit  was  instituted,  cannot  prevail  at  Law. 

2d.  Because  there  is  no  equity  or  justice  in  the  bill.  It  does 
not  appear  that  Greene  knew  what  instructions  he  gave  to  the 
draftsman.  Thirty-four  years  ago  he  seems  to  have  received 
such  a  deed  as  conveyed  a  fee  in  the  property  to  himself  "^wre 
taon>;"  and  for  that  time  he  has  maintained  and  supported 
the  negroes  and  enhanced  their  value.  The  reformation  of  the 
deed  now,  would  operate  as  an  iniquitous  surprise  on  him.  He 
ought  to  occuupy,  and  in  my  opinion,  does  occupy  the  same  fa- 
vored position  with  a  bonajide  purchaser  without  notice. 

3d.  Because  it  does  not  appear  from  the  bill  that  the  Jeoffbr 
Batt  Wyche,  though  he  seems  to  have  lived  many  years  after 
the  execution  of  the  deed,  ever  dissented  from   any  of  its  provi- 
sions, or  that  his  administrator  or  himself  ever  complained  of 
any  mistake. 

4th.  Because  several  months  after  the  execution  of  the  deed 
now  sought  to  be  corrected,  it  seems  that  Batt  Wyche  had  it 
before  him  and  did  an  act,  (see  the  indorsement  on  the  deed) 
which,  if  it  is  not  strongly  affirmatory  of  the  deed  as  it  stands, 
still  shows  no  dissent  on  account  of  mistake. 

5th.  Because  the  great  length  of  time  which  has  intervened 
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tiikce  the  executit^n  6f  this  deed  would  seem  to  be  a  very  great 
objection  now,  to  the  interposition  of  a  Court  of  Equity,  in  a 
case  situated  as  this  is,  particularly  as  no  fraud  is  imputed  to 
Greene,  the  defendant.  This  is  an  executed  gift,  made  and 
accepted  and  acted  upon  by  Oreene,  and  acquiesced  in  for  thir- 
ty^four  years  by  all  parties ;  any  interference  of  a  Court  of 
Equity  to  disturb  the  estate  created  by  the  donor,  as  manifested 
by  the  written  conveyance,  could  only  be  productive  of  mischief. 

6th.  Because  it  does  not  appear  how  Greene  is  to  be  com- 
pensated for  his  trouble  and  expense  in  raising,  clothing,  teed* 
ing  and  nourishing  thirty  odd  negroes,  for  thirty  odd  y^ars. 
The  mistake  does  not  seem  to  have  been  insisted  on,  or  made 
known  by  Batt  Wyche,  or  those  claiming  under  him,  until  mure 
than  thirty  years  had  elapsed ;  and  no^  to  correct  the  mistake, 
and  wrest  the  property  from  *  Greene^  without  compensation, 
would  be  an  egregious  fraud  on  him. 

To  which  decision  and  refusal  of  the  Court,  counsel  far  con^ 
plainants  excepted. 

Oh  C.  Gibson^  for  plaintiff  in  error. 

Goods,  for  d^endant 

By  (he  Couri. — Lmmcnr^  J.  d^vering  the  opinion. 

This  was  a  bUl  filed  by  Thomas  F.  Vfycht  and  Adeline  W. 
Wyche,  his  wife,  against  Thomas  C.  Greene^  of  Upson  County. 
It  stated  that  the  complainants  were  intermarried  in  1839  ;  thai 
Adaline  W.  is  the  child  of  Patience  C.  Gneene,  the  wife  of  tfae 
defendant,  and  daughter  of  Batt  Wyche,  late  of  Montgomerf 
County ;  that  the  defendant  and  the  said  Patience  C.  were  mar- 
ried in  1814 ;  and  that  Patience  C.  the  toother  o[  Adaline  W. 
died  in  1848;  that  Batt  Wyche^  in  1817,  and  for  soiftetime  b&> 
fore  that  date,  entertained  die  wish  and  purpoae,  to  loan  to  hia 
daughteri  Patience  C.  for  her  life  time,  four  negro  slavea,  to  vhl^ 
Sally,  Moses,  EUick  and  Sealy,  together  with  all  their  increase 
previous  and  subsftqiient  t6  that  time;  and  at  the  death  of  his 
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daughter,  to  give  the  said  negroes  and  their  increase,  in  fee 
simple,  to  the  children  that  were  and  might  be  bom  of  the 
said  Patience  C.  at  her  deaths  the  same  to  be  divided,  share  and 
diare  alike  among  them,  immediately  upon  her  demise ;  thai 
wUh  the  deagn  ofhamng  and  gwvng  said  mgroes  end  their  increase 
in  manner  aforesaidy  and  for  the  purpose  of  carrying  the  same 
itdo  affedy  the  said  Batt  Wyche,  on  the  15th  day  of  Febmary, 
1817,  enecuted  a  deed  of  gift,  in  the  presence  of  W.  Conner 
and  J.  G.  Conner,  J.  I.  C  of  which  the  following  is  a  copy : 

"Stats  of  Georgia,  MaNiYaoMERY  County. 

Know  all  men  by  these  presents,  that  I,  Batt  Wyche,  for 
and  in  consideration  of  the  love  and  affection  which  I  have  and 
bear  unto  my  well  beloved  daughter,  Patience  Clark  Greene  and 
the  issues  of  her  body,  do  give,  grant  and  relinquish  unto  the 
said  Patience  C.  Greene  and  issue,  four  negro  slaves,  to  wit, 
Sally,  Moses,  Ellick  and  Sealy,  together  with  all  their  increase, 
heretofore  ami  after  these  presents,  the  rights  thereof,  whatso* 
ever,  unto  the  said  slaves  and  increase,  to  have  and  to  hold 
the  said  slaves  and  increase,  as  aforesaid,  unto  the  before 
named  Patience  C.  Greene  and  issues,  forever  fneed  and  cleared 
of,  and  ftom  the  claiia  of  him,  &e  said  subscriber.  In  witness 
whereof,  the  said  Batt  Wyche  has  hereunto  set  his  hand  and 
fieal,  tbe  15th  day  of  February,  1817. 

BATT  WYCHE.  [l.  s.] 

In  pcesence  of    W.  Conk£r, 

J«  G^  COKNEB,  J.  I.  c. 

• 

^^  I  nuikean  addition  to  the  within  deed,  of  five  hundred  dol- 
lars, in  place  of  one  small  n^o  and  other  things.  Given  under 
my  hand,  this  64h  day  of  October,  1817.     To  be  paid  next  fall." 

BATT  WYCHE. 

Test,  W1L8ON  ComrsB,  J.  i.  a 

^  Reoetred,  the  iStfa  of  April,  1819,  four  hundred  and  fifty 
dollMSof  the  above  deed.  Thomas  B.  Gresne." 
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^^  Received,  June  2d,  1821,  in  full,  of  the  above,  iiAy  dollars. 

Thomas  B.  Greene."  ' 

The  bill  further  charges,  that  on  the  day  when  said  deed  was 
executed,  or  about  that  time,  that  the  said  Batt  Wyche,  for  the 
purposes  hereinbefore  stated,  delivered  the  deed  of  gift  to  Greene, 
his  son-in-law,  ^ho  received  the  same,  to  be  held  for  the  use 
and  benefit  of  his  wife  and  children  ;  and  that  he  did,  in  point  of 
fact,  so  hold  said  deed,  until  the  year  1824,i^henhe  gave  up  the 
same  to  the  administrator  of  Batt  Wyche,  to  be  used  as  a 
voucher,  or  for  some  other  purpose  unknown  to  the  complain- 
ants; and  that  said  instrument  was  found  in  1860  or  1851, 
among  the  papers  of  George  Wyche,  who  is  now  dead,  but  who 
was  one  of  the  administrators  of  Batt  Wyche. 

The  bill  further  states,  that  the  four  negroes  mentioned  in  the 
deed,  were  delivered,  by  Batt  Wyche,  in  his  life  time,  to  Thomas 

B.  Greene.  It  further  charges,  i  hat  the  draftsman,  in  drawing 
said  deed  of  gift,  failed  to  use  apt  words,  to  carry  the  design  and 
purpose  of  Batt  Wyche  into  effect,  as  clearly  set  forth ;  and  that 
the  scrivener,  in  framing  the  instrument,  made  a  mistake  in  this : 
tliat  instead  of  loaning  the  negroes  and  their  increase  to  Patience 

C.  Greene,  during  her  life,  and  at  her  death  giving  the  property 
in  fee  simple,  to  the  children,  the  writer  drew  the  deed  so  as  to 
convey  the  negroes  to  Mrs.  Greene,  absolutely,  and  the  issue  of 
her  body.  The  bill  avers  that  this  was  the  result  of  accident ; 
and  that  Batt  Wyche,  at  the  time  of  executing  and  delivering  said 
deed  of  gifl^  intended  the  same  to  be  a  conveyunce  by  deed  of  gi/lj 
that  loaned  the  Jour  slaves  and  increase  to  Mrs.  Greeneyfor  her  life 
onlyj  and  at  her  deaths  gave  the  same  to  her  children j  to  be  equally 
divided  between  them^  share  and  share  alike. 

The  bill  further  charges,  that  Thomas  B.  Greene,  when  the 
deed  was  executed,  and  when  he  took  the  same,  had  notice  that 
the  deed  of  gift  was  intended  by  Batt  Wyche  to  convey  the  ne- 
groes as  before  stated ;  and  that  Batt  Wyche,  during  his  life 
time,  understood  and  believed  that  the  deed  of  gift  was  drawn 
in  conformity  with  the  purpose  which  he  had  in  view  in  execut- 
ing it ;  and  that  Greene  received  the  deed  unth  notice  ofthisjhct^ 
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ojid  so  held  the  same^  tmih  the  negroes^  far  the  benefit  of  his  wife  and 
children^  as  before  changed. 

The  bill  further  stated,  thit  the  increase  of  Sally  and  Sealy 
amounted  to  twenty-nine  in  number — giving  their  names  and  de- 
scription, all  of  which,  together  with  Ellick,  were  in  the  posses- 
sion of  Thomas  B.  Greene,  in  March,  1850;  that  he  had  given 
Moses  to  Eleazur  Adams,  one  of  the  descendants  of  his  wife ; 
that  the  complainants  instituted  their  action  of  trover,  returna- 
ble to  the  April  Term,  1850,  of  Upson  Superior  Court,  for  the 
recovery  of  the  said  thirty-one  slaves,  against  the  said  Greene, 
upon  which  a  trial  was  bad  in  October  thereafter,  vrhen  the 
Circuit  Judge  refused  to  allow  the  complainants  to  show  the 
alleged  mistake,  and  decided  that  the  deed  of  gift  vested  an 
absolute  tide  to  the  property  in  Thomas  B.  Greene;  and  that  in 
consequence  of  said  decision,  a  verdict  and  judgment  were  ren- 
dered in  favor  of  the  defendant  in  the  action. 

The  bill  charges,  that  an  appeal  has  been  entered  and  that 
the  same  is  now  pending,  and  which  will  stand  for  trial  at  the 
ensuing  term  of  the  Superior  Court,  unless  restrained  ;  and  that 
the  complainants  will  be  compelled  again  to  submit  to  a  defeat, 
unless  they  can  have  the  deed  of  gift  reformed,  so  as  to  repre- 
sent and  carry  out  the  design  of  Batt  Wyche  in  making  the 
same,  at  the  time  it  was  executed  and  delivered. 

And  the  complainants  pray  for  an  injunction,  and  that  the 
mists^ke  in  the  conveyance  may  be  corrected  and  the  writing  re- 
formed, &c. 

On  the  18th  of  September,  1851,  the  bill  was  presented  by 
the  complainants  to  Judge  Stark,  in  vacation  at  Chambers,  for 
his  sanction,  who  upon  examination,  refused  to  grant  the  same, 
assigning  as  his  reasons  : 

First,  Because  the  complainants  are  plaintiffs  in  the  action  of 
trover,  in  the  Superior  Court  of  Upson  County,  in  favor  of  said 
complainants,  against  said  Thomas  B.  Greene,  and  this  bill  is 
filed  to  aid  the  recovery  at  Law.  If  the  object  of  the  bill  should 
be  attained,  and  the  deed  of  gift  reformed,  still  the  plaintiffs  having 
no  legal  interest  in  the  property  at  the  time  the  suit  was  insdtuted, 
cannot  prevail  at  Law. 
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Secondly.  Because  there  is  no  equity  or  justice  in  the  bill. 
It  does  not  appear  that  Greene  knew  what  instructions  Batt 
Wyche  gave  to  the  draftsman.  Thirty-four  years  ago  be  seems 
to  have  received  such  a  deed,  as  conveyed  a  fee  in  the  property 
to  himseKyjure  uxoris ;  and  for  thirty-four  years,  be  has  main* 
tained  and  supported  the  negroes,  and  enhanced  their  value. 
The  reformation  of  the  deed  now,  would  operate  as  an  iniqui- 
tous surprise  upon  him.  He  ought  to  occupy,  and  in  my 
opinion  does  occupy,  the  same  favored  position  as  a  bona  fide 
purchaser  without  notice. 

Thirdly,  It  does  not  appear  from  the  bill,  that  the  fooffety 
Batt  Wyche,  though  he  seems  to  have  lived  many  years  after 
the  execution  of  the  deed,  ever  dissented  from  any  of  its  prt^- 
visions,  or  that  his  administrator  or  himself  ever  complained  of 
any  mistake. 

Fourthly.  Because  several  months  after  the  execution  of  the 
deed  now  sought  to  be  corrected,  it  seems  that  Batt  Wycbe 
had  it  before  him  and  did  an  act,  (see  the  indorsement  on  the 
deed)  which  if  it  is  not  strongly  affirmatory  of  the  deed  m  it 
stands,  still  it  shows  no  dissatisfaction  on  account  of  mistake. 

Fifthty.  Because  the  great  length  of  time  which  has  inter- 
vened since  the  execution  of  this  deed,  would  seem  to  be  a 
very  great  objection  now,  to  the  interposition  of  a  Court  of  Equi- 
ty, in  a  case  situated  as  this  is,  particularly  as  no  fraud  is  im* 
puted  to  Greene,  the  defendant  This  is  an  executed  gift,  made 
and  accepted  and  acted  on  by  Greene,  and  acquiesced  in,  for 
thirty-four  years  by  all  parties.  Any  interference  by  a  Court  of 
Equity  to  disturb  the  estate  created  hy  the  donor,  as  manifested 
by  the  written  conveyance,  could  only  be  productive  of  mischief. 

Sixthly.  Because  it  does  not  appear  how  Greene  is  to  be  com- 
pensated for  his  trouble  and  expense  in  raising,  Nothing,  feed- 
ing and  nursing,  thirty  odd  negroes,  for  thirty  odd  years.  The 
mistake  does  not  seem  to  have  been  insisted  on  or  made  known 
by  Batt  Wyche,  or  those  claiming  under  him,  until  more  th«x 
thirty  years  had  elapsed ;  and  now  to  correct  the  mistake  and 
wrest  the  property  from  Greene,  without  compensation,  would 
be  an  egregious  fraud  upon  him. 
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To  tills  refusal  to  sanction  the  bill,  the  complainants,  by  their 
counsel,  excepted,  and  now  allege  the  same  as  error. 

Admhthig  the  facts  stated  in  the  complainants'  bill  to  be  true, 
is  there  no  power  in  the  whole  administration  of  justice,  com- 
petent to  help  them  ? 

[1.]  In  the  Courts  ofLaWy  it  is  admitted  there  is  none.  There 
the  written  will  be  held,  as  it  properly  was,  upon  the  trial  of  t^e 
action  of  trover,  to  contain  the  true  agreement  of  the  parties; 
and  that  it  furnishes  better  evidence  of  their  meaning,  than  any 
that  could  be  supplied  by  parol. 

[2.]  But  Chancery  has  a  broader  jurisdiction,  and  will  open 
the  written  contract,  whether  executed  or  executory,  within  or 
without  the  Statute  of  Frauds,  a  conveyance  of  realty  or  per- 
sonalty, to  let  in  an  equity,  arising  from  facts  perfectly  distinct 
from  the  construction  of  the  instrument  itself;  and  whatever 
doubts  may  have  existed  at  one  time  to  the  contrary,  it  is  now 
established,  on  the  great  and  essential  principles  of  justice,  that 
reBef  may  be  had  against  a  mistake  in  a  written  contract ;  that 
such  a  mistake  may  be  shown  by  parol  proof,  and  relief  granted 
to  the  injured  party,  whether  he  sets  up  the  mistake  afBrmative- 
ly  by  bUl,  or  as  a  defence,  or  to  rebut  an  equity.  GiUespie  vs. 
Moon,  2  Johns.  Ch.  R.  595.  Sugden  on  Vendors,  {7tk  edit)  p. 
146  to  159.  Motteux  vs.  London  Jlp.  Co.  1  Meins  JR.  546. 
Simpson' vs.  Vaughn,  2  .SSems,  33«  Langley  vs.  Brown,  2  Mk. 
203.  Rusi  vs.  Barton,  3  Bro.  Ch.  R.  454.  5  Vesey,  595.  Jm" 
ham  vs.  Chad,  l\Bro.  Ch.  R.  94.  Baker  vs.  Paine,  1  Ves.  457. 
Cro^  vs.  Middleton,  Pr.  ch.  309.  Wiser  vs.  Blackley,  1  Jt^ns. 
Ch.  R.  607.  South  Sea  Co.  vs.  BPOlippe,  died  2  Ves.  317. 
2  Ves.  Z77.  5  Ves.  601.  Pitcaime  vs.  Ozboume,  2  Ves.  375. 
Fanbl.  Eq.  b:  1  ch.  3,  §11,  noteo.  MUf.  PI.  127.  Oaves  vs. 
Higginison,  1  Ves.  ^  Beames,  524.  Ball  vs.  Slorie,  1  Sim.  if 
Stu.  R.  210.  Marshall  an  Ins.  b.  1,  ch.  8,  §4.  Gimon  vs.  Cook, 
1  Sch.  tf  Lefr.  32.  Jtndreiws  vs.  Essex,  F.  ^  M.  Ins.  Co.  3  Ma- 
son R.  10.  Cook  vs.  Reston,  2  Root,  78.  JSmore  vs.  Jtustin,  B. 
415.  Parsons  vs.  Hosmer,  lb.  1.  Sari/brd  vs.  Washam,  lb. 
499.  Chapman  vs.  Allen,  Kirby,  399.  Lemaster  vs.  Budc- 
hart,2Bibb,  29.     Coyers^  Ex'rs.  vs.   McGee,    lb.   321.     Mc- 
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G^nlj/ 1^^.  BreathiUj  5  Manroey  232.  in^Aoe  v«.  Proctor^  6  JIfon* 
roe,  316.  Parcels  vs.  Cohes(my2J.J,MarduiUy  133.  BvrdeUvs. 
Skns^ZJ.  J.  Marsh.  190.  Harrison  vs.  Jameson^  3  /6.  232. 
£^/ 1?«.  Freemonsy  1  Hammond^  501 .  Maf/field  vs.  SeatoeU,  Cook, 
437.  Phfnix  Im.  Co.  vs.  GwrMe,  1  Po^^,  278.  Rosewell  vs. 
FuUeny  2  Cowen^s  R.  129.  Chamberlain  vs.  Thompsony  10  Gmn. 
5243.  Wheaton  vs.  Wheaton,  9  G>nn.  jRgt).  96.  Km?^  r«.  CVc^g*, 
2'£i»,  270.  iSimt/A  i;^.  Smith,  4  Bibb,  81.  JifcG-ea  t;^.  Hollis, 
4  Dessaus.  122.  iSbiiM  t;«.  Wallace,  1  TTojA.  254.  Gay  v«. 
•^(2am;,  1  jRoo^,  105.  Matron  vs.  Parkkurst,  Boot,  414.  FTe;- 
^  vs.  Thomas,  6  J%ir.  4*  Johns.  24.  &imt^<  t;«.  Bowley,  lb.  500. 
IVfce  w.  jFV^g'm^  4  Munf.  68.  JVhojon  vs.  Buffirlow,  Dev.  Eq* 
379.  fFi2fctn^  vs.  Wooden,  5  Jlftm/I  183.  Lyle  vs.  Williaimson, 
6  Monroe,  143.  Dunlapvs.  Stetson,  4  Mason,  349.  Stebbinsvs. 
Eddey,  lb.  414.  FUzgerald  vs.  Peck,  4  Litt.  127.  F/c^g-  «;*. 
Mann,  2  Sumner,  487.  R^ood  v«.  Woodrich,  9  Yerger,  266. 
Zo^  t?«.  Z^roe/,  9  Leigh,  556.  Brown  and  Wife  vs.  Barnes  et  oL 
8  £e^A,  1.  fTAife  t?^,  TTiison,  6  f^dk/*.  448.  Grde  t?^ .  jRecMy 
4  fi.  Monroe,  178.  3  J3.  Jkfan.  573.  4  DaTia,  309.  Lowndes 
vs.  Chisobn,  2  McCord^s  Ch.  Reps.  455.  Champlin  vs.  LayUm, 
1  Edwards,  467.    ^o// 1;^.  jReed,  2  Bari.  CA.  12^.  560. 

The  practical  application  of  this  doctrine  was  not  in  general 
use  in  the  Superior  Courts  of  this  State  until  a  recent  period ; 
and  cases  have  greatly  multiplied  under  this  head,  since  the  de- 
cision by  this  Court,  in  Rogers  vs.  .Atkinson  et  al.  (1  Kelly^s  Rep. 
12.)  Indeed,  for  a  long  time  it  was  strenuously  resisted  in 
England,  upon  the  ground  that  it  was  irreconcilable  with  the 
rule  of  evidence  at  Common  Law,  which  studiously  excludes 
the  admission  of  parol  evidence  to  vary  or  control  written  con- 
tracts. But  the  doctrine  was  finally  settled  upon  a  firm  foun- 
dation, for  the  reason,  that  it  was  indispensably  necessary  to 
suppress  frauds  and  to  promote  general  good  faith  and  confi- 
dence  in  the  formation  of  contracts ;  still,  such  cases  are  justly 
deemed  exceptions  to  the  rule  which  forbids  the  introduction  of 
parol  proof,  to  alter  written  contracts ;  and  the  present  dispo- 
sition of  Courts  of  Equity,  is  to  narrow,  rather  than  to  enlarge 
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the  operation  of  the  exception.  SUwart  vs.  Stewart^  6  Clark  4r 
FenneUy  964,  971. 

[3.]  The  proper  inquiry  in  all  applications  like  the  present  is, 
does  the  instrument  contain  the  true  agreement  between  the  parties  ? 
Is  it  what  they  intended  it  should  be  ?  or  has  the  draftsman,  by 
mistake,  either  as  to  fact  or  as  to  law,  drawn  a  different  con- 
tract from  the  one  contemplated  ?  If  so,  Equity  will  interpose, 
and  compel  the  parties  to  execute  their  true  agreement,  and  not 
that  which  is  reduced  to  writing.  For,  while  Chancery  has  no 
power  to  make  contracts  for  parties,  or  to  substitute  one  for  an- 
other, it  can  and  will  decree,  that  they  shall  reform  those  which 
they  haye  actually  made ;  and  if  the  paper  does  not  fulfil  or 
Tiolates  their  understanding,  it  will  be  rectified  and  made  to 
conform  to  it. 

[4.]  As  to  the  degree  or  quantum  of  proof  that  will  be  re- 
quired, before  relief  will  be  granted  against  written  instruments, 
the  rule  is  not  laid  down  with  inflexible  uniformity.  Lord 
ITiurlaw,  in  l^lboume  vs,  buMquin^  (1  Bra,  Ch.  349,)  said, 
^*  that  the  evidence  must  be  strong  and  irrefragable."  But  this 
language  has  been  considered  too  strong.  JMomey  General  vs. 
Sibcdlj  (1  Yonge  4r  doU.  583.)  And  that  all  that  was  necessary, 
was  that  the  mistake  should  be  made  out  by  evidence  clear  of 
all  reasonable  doubts.  Some  of  the  authorities  say,  that  the 
mdake  itself  should  be  fkdn ;  and  that  it  should  be  clearly  made 
out  by  proofs  which  are  satisfactory.  Hu^Jde  vs.  Royal  Assu* 
ranee  Company^  1  J^es.  317.  Jeremy  an  Eq.  Jur.  pt.  2,  ch.  2,  p. 
368.  lb.  ch.  4.  p.  490,  491.  Trumnumd  vs.  SUmgroom^  6 
Ves.  328,  339.  GiUespie  vs.  Moon^  2  Johns.  Ch.  Rep.  595, 
697.     Seymour  vs.  United  hour.  Co.  2  Johns.  Ch.  Rep.  630. 

And  we  apprehend  that  this  rule  approximates  as  near  to 
accuracy,  as  any  that  could  be  prescribed.  For  while  it  would 
be  too  stringent,  perhaps,  in  the  language  of  Lord  Ihvrlowj 
to  hold  that  the  proof  should  be  beyond  doubt  and  beyond  con- 
troversy, in  nature  and  degree,  incapable  of  refutation ;  still  it 
would  be  dangerous  in  the  extreme,  to  allow  evidence  which 
was  loose,  equivocal  and  contradictory,  to  add  to  or  vary  the 
terms  of  a  written  agreement. 
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[5.]  I  will  only  add,  that  a  Court  of  Equity,  it  ha8l>eeD  held, 
will  grant  relief  in  cases  of  mistake,  in  written  agreements,  not 
only  where  the  fact  of  the  mistake  is  expressly  established, 
but  where  it  is  fairly  implied  from  the  nature  of  the  transaction. 
1  Sixmfi  Eq.  Jur.  {4th  edii.)  §162,  andatuihortiie$  there  cited. 

[6.]  Of  course.  Courts  oi  Equity  will  grant  relief  more  rea- 
dily where  the  mistake  is  made  to  appear  by  reference  tp  another 
writing. 

[7.]  Having  ascertained  the  general  rule  applicable  to  this 
class  of  cases,  let  us  examine  briefly,  the  reasons  ass^ed  by 
Judge  Stark,  for  widiolding  bis  sanction  to  the  complainants' 
bUl: 

1.  The  first  is,  that  if  the  deed  of  gift  is  reformed,  still,  the 
plaintiffs,  having  no  legal  interest  in  the  property  at  the  time  the 
action  of  trover  was  commenced,  it  cannot  avail  them  any 
thing. 

We  apprehend  that  this  is  a  mistake;  and  that  the  title  will 
relate  back,  of  course,  to  the  date  of  the  deed  in  1817. 

[8.]  2.  The  learned  Judge  says,  there  is  no  justice  in  the  bill, 
and  he  gives  as  the  reasons  for  this  opinion :  that  it  does  not 
appear  that  Greene  knew  what  instructions  were  given  to  th^ 
scrivener  who  drew  the  instrument;  that  thirty-four  years  ago, 
he  received  such  a  deed  as  conveyed  a  fee  in  die  property  to 
himself,  in  right  of  his  wife ;  and  that  ever  since,  he  has  main- 
tained and  supported  the  negroes,  and  greatly  enhanced  their 
value ;  and  that  therefore,  the  reformation  of  the  deed  now, 
would  operate  as  an  iniquitous  surprise  upon  him  ;  that  he  ought 
to  occupy,  and  in  the  opinion  of  our  brother,  does  occupy 
the  same  favored  position  with  a  bona  Jide  purchaser,,  without 
notice. 

So  far  as  it  respects  the  instructions  given  by  Batt  Wyehe,  to 
the  draftsman  of  the  deed,  it  is  not  indispensably  necessary 
that  Qreene  should  have  been  cognizant  of  them.  The  bill 
charges,  that  the  object  of  the  donor  in  executing  the  conve]rance, 
was  to  loan  the  property  and  its  increase  to  Mrs.  Greene,  during 
her  life,  and  to  give  the  fee  to  the  children  at  her  death,  to  be  equally 
divided  among  them,  share  and  share  aKke ;  and  that  Greene 
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accepted  it  -with  a  full  knowledge  of  this  fact,  and  held  it  for  this 
purpose. 

iUxd  I  would  respectfully  submit,  that  the  other  suggestions 
are  directly  at  variance  mdi  the  allegations  in  the  bill,  all  of 
which  are  taken  to  be  true,  until  controverted.  How^  for  in- 
stance, could  the  reformation  of  the  title  operate  as  an  "  iniqtti' 
Urns  starpmt?^  upon  one  who  is  charged  to  have  had  notice  of 
its  true  intent  and  meaning,  at  iJbe  time  he  received  it,  and  fully 
acquiesced  in  its  teroots  and  provisions,  as  are  now  sought  to  be 
established  ? 

£9.]  And  if  Mr.  Greene  is  entitled  to  occupy  the  same 
favored  position  of  a  bona  Jide  purchaser,  then  Judge  Story  has 
totally  misconceived  the  relative  rights  of  these  parties.  He 
98LJS  that  Equity  will  interfere  to  correct  mistakes  and  reform 
written  contracts  between  the  original  parties  and  those  claim* 
ing  under  them  in  privity,  such  as  personal  representatives, 
heirs,  devisees,  legatees,  assignees,  voluntary  granieesj  (and  such 
is  Mr.  Greene — ^the  deed  purporting  to  be  founded  alone  upon 
the  love  and  affection  which  the  donor  had  for  his  daughter  and 
her  issues,)  or  judgment  creditors,  or  purchasers  from  them,  toilh 
naUce  of  the /oats.     1  Story*  s  Eq.  Jwr.  §165. 

Would  a  Cotth  of  Equity  refuse  protection  to  a  purchaser  at 
a  judicial  sale,  vriih  notice^  and  extend  it  to  a  wluntary  grantee 
fodA  notice  ?  And  the  bill,  I  repeat,  distinctly  and  emphatically 
avers,  that  Mr.  iGrreene  had  notice  of  thejhcts. 

3.  It  does  not  appear  from  the  bill,  says  the  Chancellor,  that 
the  donor,  Batt  Wyche,  though  he  seems  to  have  lived  many 
yeai^  after  the  e^cution  of  the  deed,  ever  dissented  from  ai)y 
of  its  provisions,  or  that  his  administrator  or  himself  ever  com- 
plained of  any  mistake. 

This  argument  might,  perhaps,  be  pressed  with  some  plausi- 
bility upon  the  Jury  on  the  final  trial.  Unfortunately,  however, 
for  the  present  issue,  Uke  almost  every  other  objection  which  is 
set  up,  it  is  best  answered  by  the  bill  itself.  It  asserts  that 
Batt  Wyche,  while  in  life,  understood  and  believed  that  the 
deed  of  gift  did  convey  the  property  in  the  manner  he  intended. 

But  suppose  he  had  discovered  the  mistake,  and   from  an  in- 
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disposition  to  intermeddle  beti^een  his  daughter  and  his  grand 
children,  or  from  any  other  cause,  failed  to  take  the  necessary 
steps  to  have  it  corrected,  and  that  his  administrator  was  equal- 
ly negligent  while  he  managed  the  estate,  would  that  bar  the 
rights  of  these  remainder-men? 

4.  Again :  it  is  said  that  several  months  after  the  execution 
of  the  deed,  Batt  Wyche  had  it  before  him,  and  did  an  act — ^to 
wit,  the  substitution  of  five  hundred  dollars  in  lieu  of  a  portion 
of  the  property  thereby  conveyed — ^which  if  it  is  not  strongly  af- 
firmatory  of  the  deed  as  it  stands,  still,  evinces  no  dissatisfaction 
on  account  of  any  mistake  which  had  inadvertently  crept  into 
it.  Counsel  for  the  plaintiffs  in  error  deduce  a  very  different  con- 
clusion from  this  indorsement.  They  ask,  and  with  some  sig- 
nificance, why  make  this  substitution  upon  the  deed  at  all  ?  If 
Mr.  Greene  took  an  absolute,  instead  of  a  qualified  estate 
in  the  negroes,  why  did  not  Mr.  Wyche  give  him  his  note  for 
the  |500,  which  was  to  be  paid  in  the  fell  thereafter,  and 
take  a  relinquishment  of  the  title  to  the  negroes  from  Mr.  Greene  ? 

In  truth,  this  transaction,  in  my  judgment,  proves  but  little 
either  way.  One  thing  is  certain,  it  does  not  show,  that  at  this 
time,  contrary  to  the  express  averment  in  the  bill,  that  a  knowl- 
edge of  the  form  of  the  paper,  was  brought  home  to  Batt  Wyche, 
or  that  his  attention  was  called  particularly  to  it. 

[10.]  5.  Another  ground  for  not  granting  the  injunction,  is 
that  the  great  length  of  time  which  has  intervened  since  the 
execution  of  this  deed,  is  a  cogent  reason  now,  against  the 
interposition  of  a  Court  of  Equity  in  a  case  situated  as 
this  is,  particularly  as  no  fraud  is  imputed  to  Greene,  the  de- 
fendant; and  that  to  disturb  the  estate,  as  manifested  by  the 
paper  title,  could  only  be  productive  of  mischief. 

It  is  certainly  true,  that  the  title  to  relief  against  a  mistakey 
or  for  any  other  cause,  may  be  forfeited  by  acquiescence  or 
unreasonable  delay.  State  of  Rhode  bland  vs.  The.  Stale  of 
Massachusetts^  IbPeterSj  233.  4:  Howardy  591.  In  this  case 
however,  the  possession  had  continued  undisturbed  for  two  hun- 
dred  years,  under  the  assertion  of  right,    wifli  the   claim  in  the 
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meantime  admitted  by  the  province  alleging  the  mistake,  and  by 
other  colonies,  in  the  most  solemn  manner. 

In  Wesibraok  vs.  Harbeson^  {2McCor(Ps  Reps,  in  Ch.  118) 
it  was  held,  that  the  Court  would  not  readily  correct  mistakes 
after  a  lapse  of  time. 

It  becomes  important  then  to  ascertain  at  what  time  the  right 
accrued,  to  move  in  this  matter.  Mrs.  Greene,  the  mother  of  the 
complainants,  and  who  had  a  life  estate  in  the  property,  died 
in  1848  ;  and  in  April,  1850,  the  action  of  trover  was  brought 
to  recover  the  negroes,  and  the  bill  to  reform  the  title  was  pre- 
sented for  sanction  on  the  19th  day  of  September,  1851.  We 
should  not  be  inclined  to  consider  three  years  an  unreasonable 
delay, under  the  circumstances;  more  especially,  as  the  bill 
charges,  that  Greene  retained  the  possession  of  the  deed  till 
1824,  when  he  gave  it  up  to  the  administrator  of  Batt  Wyche, 
to  be  used  as  a  voucher,  or  for  some  other  purpose,  unknown 
to  the  complainants ;  and  that  it  was  not  found  till  1850  or 
1851,  when  it  was  discovered  among  the  papers  of  George 
Wyche,  who  was  then  deceased,  but  who  in  bis  life  time,  was 
one  of  the  administrators  of  Batt  Wyche. 

Thomas  B,  Greene  took  the  deed,  according  to  the  charge 
in  the  bill,  not  as  made,  but  as  it  was  intended  to  be  made. 
The  children  acquiesced  in  the  deed^  and  in  his  possession  un- 
der it,  in  like  manner.  Mere  lapse  of  time  is  nothing,  unless 
there  is  an  adverse  possession,  or  claim  set  up  to  the  property, 
adverse  to  tlie  title  of  the  other  party.  Up  to  the  death  of  Mrs. 
Greene,  her  husband  was  entitled  to  the  possession  of  the  property, 
even  under  the  deed,  as  sgught  to  be  corrected.  The  time  that 
elapsed  between  the  death  of  Mrs.  Greene  and  the  filing  of  the 
bill  to  reform  the  contract,  would  not  even  constitute  a  good 
statutable  bar. 

It  is  assumed,  that  no  fraud  is  imputed  to  Greene.  The  bill 
chains,  that  the  true  terms  and  stipulations  of  the  gift,  were 
mis-stated  in  the  conveyance,  contrary  to  the  intention  of  the 
donor.  To  allow  Mr.  Greene  to  avail  himself  of  it,  would  it  not  be 
a  gross  injustice  and  equivalent  to  a  positive  fraud? 
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But  the  jurisdiction  which  is  here  invoked,  does  not  depend 
upon  fraud,  but  accident  and  surprise. 

[11.]  6.  The  last  reason  assigned  for  refusing  the  applica- 
tion, is  that  it  does  not  appear  that  Greene  is  to  be  compensated 
for  his  trouble  and  expense  in  raising,  clothing,  feeding  and 
nursing  thirty  odd  negroes  for  thirty  odd  years;  that  the  mis- 
take does  not  seem  to  have  been  insisted  on  or  made  known  by 
Batt  Wyche,  or  those  claiming  under  him,  until  more  than  tfaiffty 
years  had  elapsed ;  and  now,  to  correct  the  mistake  and  wrest 
the  property  from  Greene,  without  compensation,  would  be  aa 
egregious  fraud  on  him. 

As  to  the  non-intervention  of  Batt  Wyche,  in  his  life  time,  of 
of  his  minor  grand-children,  since  his  death,  I  have  already  en- 
deavored to  obviate  that  objection.  But  if  Mr.  Greene  chose  to 
accept  of  a  life  estate  in  the  negroes,  as  the  bill  repeatedly  al- 
leges that  he  did,  what  claim  has  he  upon  the  remainder  now^ 
for  compensation  during  the  continuance  of  the  life  estate?  He 
acted  voluntarily  and  not  by  compulsion. 

But  allow  that  he  is  entitled  to  remuneration,  all  this  will  be 
a  proper  matter  for  the  consideration  of  the  special  Jury— either 
upon  the  issue  as  made  by  the  plaintiffs,  or  as  it  might  perhaps 
be  more  properly  presented,  upon  a  cross-bill,  filed  by  Greene. 

The  lapse  of  time  seems  to  have  been  the  stumbling  block,  to 
the  mind  of  the  JUdge,  in  every  aspect  in  which  he  viewed^  fUs 
case.  While  it  is  Manifestly  no  bar  to  the  relief  which  is  sought, 
i^  should  undoubteclly  impose  upon  the  Court  and  Jury  an  addi- 
tional obligation,  to  scrutinize  closely  the  testimony  upon  which 
this  claim  is  to  be  established.  The  ^nistake  should  be  made 
out  by  the  clearest  and  most  unequivocal  evidence.  The  aver- 
ments in  the  bill  are  so  perfectly  explicit,  as  to  preclude  all  doabt 
The  proof  should  be  equally  satisfactory.  If  the  Courts  are 
slow  at  all  times  in  exerting  their  authority  to  reform  written 
instruments,  much  more  cautious  should  they  be  to  exercise 
their  jurisdiction,  under  the  facts  and  circumstances  of  this  case 
when  a  portion  of  the  original  parties  have  gone  hence,  and 

material  changes  have  taken  place  in  the  relations  of  those  who 
survive. 
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There  may  be  some  reason,  firom  the  face  of  the  paper  itself, 
and  firom  extrinsic  proof,  to  presume  a  mistake ;  that  should 
not  be  sufficient.  The  evidence  ought  to  be  decisive — not  that 
which  hangs  equal  or  nearly  in  equilibrio.  Antecedent  loose 
conversations,  recollected  at  this  distance  of  time,  should  be  en* 
titled  to  little  or  no  weight.  They  should  rather  be  deemed 
to  have  been  merged  in  the  more  deliberate  results  of  the  writ- 
ten conveyance. 

[12.]  Regarding  then,  the  grounds  assi^ed  tor  rejecting 
the  application,  as  erroneous,  is  there  any  thing  on  the  face  of 
the  bill  which  will  justify  the  decision 'f  1£  so,  the  judgment 
should  be  affirmed.  We  would  regard  these  grounds  in  the 
light  of  bad  reasons,  given  to  sustain  a  correct  decision ;  and 
for  the  giving  of  which,  a  revisory  Court  should  never  reverse 
the  judgment,  unless  the  party  has  been  prejudiced  there- 
by. 

[13.]  It  is  contended  in  argument,  that  the  representative  of 
Batt  Wyche  should  have  been  made  a  party  to  the  bill ;  and 
further,  that  the  bill  would  have  been  demurrable  on  account  of 
this  omission.  That  is  not  a  sufficient  reason  for  refusing  to 
sanction  the  bill.  If  found  necessary,  it  could  have  been  over- 
ruled in  this  particular. 

[14.]  Again:  it  is  said,  that  the  bill  does  not  allege  that  the 
property  was  delivered  under  and  by  virtue  of  the  deed  of  gift ; 
and  the  fact  is  supposed,  by  counsel,  to  have  been  otherwise. 
Admit  this  to  be  true.  To  transfer  property  by  gift,  there  musif 
be  a  deed  or  instrument  of  gift,  oTj  there  must  be  an  actual  de- 
livery of  the  thing  to  the  donee.  Both  are  not  requisite. 
2  Bam.  ^  Md.  551.     2  Black.  Com.  441,  (note  5.) 

And  conceding  that  the  conjecture  is  well  founded,  namely  : 
that  these  slaves  went  into  the  possession  of  Greene,  upon  his 
intermarriage  with  Patience  C.  Wyche — the  law  thereby  raising 
the  presumption  of  a  gift — was  it  not  competent  for  him,  three 
years  thereafter,  to  agree  with  the  father  of  his  wife,  that  he 
took  the  property  as  a  loan  merely,  to  be  used  and  enjoyed 
for  and  during  the  life  of  his  wife,  and  to  be  equally  divided  be- 
tween the  children  at  her  death  ?  And  would  not  Greene  be  cs- 
roL  XI  23 
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topped,  by  this  acknowledgment,  from  setting  up  a  pre- 
vious gift?  But  it  is  unnecessary,  at  present,  to  decide  this 
point. 

Without  pursuing  the  discussion  further,  we  are  of  the  opin- 
ion that  the  decree  of  the  Chancellor,  refusing  to  sanction  the 
bill,  should  be  reversed ;  and  that  the  same  should  be  granted, 
according  to  the  prayer  of  the  bill. 


lilt 

106   « 

124  991;     No.  27. — ^N.  B.  GooDWYN,  plaintiff  in  error,  vs.  Nancy  Good- 
wyn, defendant  in  error. 

[1.]  Process  signed  by  a  Deputy  Clerk  of  the  Saperior  Court,  is  as  valid 
and  sufficient  in  law»  as  if  signed  by  the  principal  Clerk. 

Trover,  in  Coweta  Superior  Court.  Decided  by  Judge  Hill, 
September  Term,  1861. 

The  process  attached  to  the  declaration  in  this  action,  was 
not  signed  by  the  Clerk  of  the  Superior  Court,  but  by  "  Chailes 
E.  Tuft,  Deputy  Clerk." 

On  the  trial  on  the  appeal,  counsel  for  defendant  demurred 
to  the  sufficiency  of  the  process,  on  the  ground  that  it  was  so 
signed. 

The  Court  sustained  the  demurrer,  and  ordered  a  non-suit  to  be 
entered  in  the  said  cause.  To  which  decision  counsel  for  plain- 
tiff excepted. 

McEjnley  i  BucHAN,  for  plaintiff  in  error. 

Sums,  for  defendant  in  error. 
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By  ihe  Court. — ^Wj^bneb,  J.  ddiyemig  the  opiaion. 

[1.]  The  only  question  made  in  this  case,  is  as  to  the  validi- 
ty ot  the  process,  which  is  signed  by  ^^  Charles  E.  Tuft,  depu- 
ty Caerk."  By  the  8th  section  of  the  Judiciary  Act  of  1799,  it 
is  provided,  that  the  Clerk  shall  annex  a  process  to  the  plaintiff's 
petition,  signed  by  such  Clerk ;  and  it  is  also  declared  by  that 
Act,  that  all  process  issued  and  returned  in  any  other  manner 
than  therein  required,  shall  be  null  and  void.    iVtnce,  420, 421. 

By  the  Act  of  1817,  Clerks  of  the  Superior  Courts  in  this 
State  are  authorized  to  appoint  deputy  Clerks,  in  the  same 
manner  and  under  the  same  rules  and  regulations  as  deputies  of 
Sheriffs  are  by  law  appointed.    This  Act  also  provides,  that  the 
principal  Clerk  shall  be,  in  aU  cases^  responsible  for  the  acts  of 
his  deputy  and  agent    Prince^  180.    When  we  take  into  con- 
sideration the  object  of  the  Act  of  1817,  as  manifested  by  the 
preamble  thereto,  as  well  as  the  provisions  of  the  Act  itself, 
it  is   difficult  to    perceive  why  the  signature  of  a  deputy 
Clerk  to  a  process,  is  not,  for  all  legal  purposes,  to  be  consider- 
ed as  (A^  ad  o/*  t%€  principal  Clerk.    The  deputy  Clerk  is  the 
mere  agent  of  his  principal,  and  is  so  recognized  by  the  Act  of 
1817.    The  principal  Clerk  is  responsible  for  all  the  acts  of  his 
deputy.    Whatever  doubts  may  have  existed  heretofore  in  re- 
gard to  the  intention  of  the  Legislature  in  the  Act  of  1817, 
die  late  declaratory  Act  of  the  last  Legislature,  removes  all 
doubt  as  to  such  intention.    This  latter  Act  declares,  that  pro- 
cess signed  by  the  deputy  Clerk,  shall  be  as  sufficient  in  law, 
as  if  signed  by  the  principal  Clerk. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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No.  28. — Moses  M ottnce,  plaintiff  in  error,  vs.  James  Btabs 

et  d,  defendants. 

[1.]  An  amendment  to  the  answer,  by  way  of  supplement,  in  Equity,  will 
be  allowed,  upon  the  ground  of  mistake  as  to  facts  stated  in  the  original 
answer — ^more  particularly  where  the  correction  is  not  prejudicial  to  the 
complainant. 

[2.]  In  causes  in  Equity,  according  to  the  laws  of  Qeorgia,  the  facte  are  to 
be  submitted  to  a  special  Jury,  who  have  the  exclusive  right  to  pass  up- 
on them;  and  all  questions  of  law  are  for  the  determination  of  the  Court 
alone. 

[8.]  It  is  competent  for  the  Judge  to  dismiss  a  bill  at  the  trial,  upon  the 
ground  that  the  complainant  has  introduced  no  evidence  whatever^  to  a 
point  which,  according  to  law,  he  must  prove,  to  entitle  him  to  recover. 

[4.]  In  a  bill  filed  against  subsequent  purchasers,  to  enforce  the  ▼endor's 
lien,  the  Court  may  dismiss  the  bill  at  the  trial,  if  there  is  no  evidence 
whatever  of  notice  of  the  lien. 

[5.]  If,  upon  a  trial  in  Equity,  on  a  bill  to  enforce  the  vendor^s  lien,  there  be 
any  evidence,  however  slight,  to  sustain  the  plaintiifB  case,  the  cause  ought 
to  be  submitted  to  the  Jury. 

[6.]  Notice  of  the  lien  of  the  vendor,  brought  home  to  the  agent  of  the  pur- 
chaser, is  constructive  notice  to  the  purchaser. 

In  Equity,  in  Butts   Superior   Court.    Tried  before  Judge 
SxiiRK,  September  Term,  1851. 

The  bill  charges,  that  in  1839,  he  was  owner  of  one  hun- 
dred and  twenty-two  acres  of  land,  divided  into  several  lots, 
and  known  as  a  part  of  the  Mcintosh  or  Indian  Spring  Reserve, 
situated  in  the  County  of  Butts,  which  he  had  purchased  of  one 
Robert  Coleman,  who  had  purchased  them  at  public  sale,  pre- 
viously made  by  commissioners  appointed  by  the  authority  of 
the  State,  for  that  purpose  ;  that  Coleman  had  paid  the  several 
instalments  due  the  State  for  said  land,  the  receipt  of  which 
payments  was  indorsed  upon  the  certificates  of  sale,  given  by 
said  commissioners ;  that  Coleman  transferred  said  certificates 
to  the  complainant,  for  a  fair  and  valuable  consideration;  that 
complainant,  on  the  13th  day  of  November,  1839,  sold  the  said 
land  to  James  Byars,  for  the  sum  of  $1300,    for  which  he  took 
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Byars'  notes,  the  last  one  of  which  fell  due  the  1st  of  January, 
1842 ;  that  at  the  time  of  filing  the  bill,  there  remained  due  to 
complainant  of  said  purchase  money,  the  sum  of  $925  42 
cents,  principal  and  interest. 

The  bill  charges,  that  at  the  time  of  the  sale,  no  grants  had 
issued  to  said  lots  of  land,  except  lot  number  forty,  to  which 
complainant  executed  to  defendant  a  deed  in  fee  simple,  and 
that  he  transferred  to  defendant  the  said  certificates  of  sale  of 
the  other  lots ;  that  the  defendant  went  immediately  into  posses- 
sion of  said  lots,  under  the  said  sale. 

The  bill  charges,  that  in  1839  or  1840,  defendant  sold  the 
said  lots  to  one  William  Byars,  his  brother,  who  resides  in  the 
County  of  Butts ;  and  that  immediately  after  said  sale,  the 
defendant,  James  Byars,  ranaway  and  left  the  State ;  and  that 
in  a  short  time,  the  said  William  Byars  sold,  or  pretended  to 
sell,  said  lots  to  Richard  G.  Byars  and  John  Groodman,  both  of 
Butts  County,  and  who  are  now  in  possession  of  said  lots ;  that 
at  the  time  James  Byars  left  the  State,  he  carried  all  his  property 
and  effects  with  him. 

The  bill  charges,  that  complainant  took  no  security  on  the 
notes  given  for  the  purchase  money  of  said  lots  of  land. 

The  bill  also  charges,  that  William  Byars,  Richard  G.  Byars, 
and  Goodman,  at  the  time  they  purchased  the  said  lots  of  land, 
had  notice,  and  were  apprised  of  the  fact  that  the  defendant, 
James  Byars,  had  not  paid  complainant  the  purchase  money  for 
said  lots  of  land. 

The  bill  prayed  that  the  Court  might  decree  the  sale  of  the 
land  and  order  the  proceeds  to  be  applied  to  the  payment  of  his 
debt  against  James  Byars. 

The  defendants,  William  Byars  and  John  Goodman,  filed 
their  answers,  denying  that  at  the  time  they  became  the  pur- 
chasers of  said  lots  of  land,  they  had  any  knowledge  or  notice 
of  the  purchase  money,  or  any  part  thereof,  remaining  unpaid 
to  complainant,  by  the  defendant,  James  Byars,  &c.  &c. 

The  defendant,  Goodman,  in  his  answer  stated,  that  in  the 
spring  of  1840,  he  purchased  of  William  Byars,  two  of  the  said 
lots  of  land,  numbers  66  and   67,   and  received  from   him  the 
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original  grants  from  the  State*  and  a  deed  in  fee,  conveying 
said  lands.  Goodman  denied  all  knowledge  or  notice  of  the 
purchase  money  remaining  due  to  complainant,  from  James 
Byars  for  said  lots,  &c. 

The  defendant,  James  Byars,  having  failed  to  answer,  the 
bill  on  the  trial  was  taken  pro  con/isso,  as  to  him. 

On  the  trial,  before  the  cause  was  submitted  to  the  Jury, 
the  defendant,  Goodman,  moved  the  Court  to  amend  his  an- 
swer, in  substance  and  effect,  as  follows :  ^^  that  the  contract 
for  the  purchase  of  the  two  lots,  marked  66  and  67,  was  origi- 
nally made  by  this  defendant,  with  James  Byars,  with  the  con- 
sent of  William  Byars;  but  that  he  subsequently  received 
the  grants  of.  the  State  and  a  deed  in  fee  simple,  from  William 
Byars,"  &c.  "     •  • 

Counsel  for  complainant  objected  to  the  filing  of  the  amend- 
ed answer,  on  the  ground  that  it  contradicted  a  sworn  answer 
previously  filed  by  the  amending  party,  in  a  material  point,  by 
stating  facts  which  might  have  been  stated  in  the  original 
answer. 

The  objection  was  overruled  by  the  Court,  and  counsel  for 
complainant  excepted.  On  the  trial,  Joel  Byars,  sworn — stated, 
*^  that  he  heard  a  conversation  between  Richard  G.  Byars  and 
William  Byars.  Richard  bought  the  half  of  lot  of  land,  called 
the  King  Place,  of  William  Byars,  at  the  price  of  $600.  Richard, 
in  1840,  wanted  to  dispose  of  the  King  Place  and  wanted  a 
place  nearer  the  Springs.  James  Byars  offered  to  swap  with 
Richard,  a  part  of  the  land  he  got  of  Mounee,  and  asked  Rich- 
ard |160  to  boot.  Richard  offered  him  |60.  Richard  got  wit* 
ness  to  make  the  trade  with  William ;  and  after  Richard  went  home 
to  Cherokee,  William  came  to  witness  and  told  him  to  hold  on, 
he  would  arrange  the  trade,  and  let  witness  have  the  Mounce 
place,  for  he  wanted  die  King  Place  back  again.  And  after 
that,  William  came  and  carried  witness  with -him  to  James 
Byars,  and  told  James  that  he  was  going  to  let  me  have  the  land 
for  Richard.  James  Byars'  wife  remarked,  ^'  you  had  better 
let  Mounce  have  his  land  back,  for  she  knew  he,  James,  would 
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never  be  able  to  pay  for  it;  v^hereupon  they  all  became  angry," 

After  complainant  closed  his  testimony,  counsel  for  defendant 
moved  to  dismiss  the  bill. 

Which  motion  was  sustained  by  the  Court,  and  counsel  for 
complainant  excepted,  and  upon  these  exceptions  have  assign- 
ed ^error. 


Hammond  &  Habbcan,  for  plaintiff  in  error. 

Jno.  t*LOTD,  for  defendants  in 

By  the  Court. — ^Nisb^t,  J. 

{[1.]  It  does  not  appear  onf1llfS^'econ^^^lffat  t&  defendant 
made  known  to  the  Court,  wh«  he^jjpj|||j|fMfiymend,  what 
he  expected  to  put  in  his amena^danswer,  andpff at  the  appli* 
cation  was  accompanied  with  affidavt'fi^iATiese  things  are  in- 
dispensable. But  it  was  conceded  in  the  argument,  that  this 
rule  was,  in  fact,  complied  with.  The  strictest  guard  idiould  be 
held  upon  amendments  to  sworn  answers.  LSxity  here  might 
work  consequences  the  most  disastrous  to  the  administration 
of  justice.  The  Court  should  be  informed,  before  allowing  aa 
amendment,  what  the  original  answer  is,  and  v^at  new  fact  or 
circumstance  is  proposed  to  be  added,  or  wherein  and  to  what 
extent  Ae  original  answer  is  proposed  to  be  modified ;  and  the 
application  to  amend,  ought  to  be  supported  by  affidavits.  These 
amendments  are,  like  others,  within  the  discretion  ot  the  Chan- 
ceDor.  This  discretion  in  these  cases,  however,  is  extremely 
limited  in  its  range.  They  should  not  be  permitted,  unless  it 
is  palpably  clear,  that  they  are  necessary  to  advance  the  ends 
of  justice.  Rarely,  very  rarely,  ought  an  amendment  to  be  al- 
lowed, when  the  addition  or  alteration  is  prejudicial  to  the  in- 
terest of  the  complainant.  The  principles  upon  which  tbe  doc- 
trine of  amendments  to  answers,  in  Equity,  is  based,  were  care- 
fully considered  by  this  Court,  in  Martin  vs.  AOdnwn^  (6 
Geo.  R.  390 ;)  and  h  suffices,  therefore,  to  refer  now  to  that 
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case.  We  there  held  that  an  amendment  would  be  allowed,  to 
correct  a  clear  mistake  in  a  matter  of  fact,  discovered  after  the 
filing  of  the  answer.  The  more  readily  will  a  mistake  be  cor- 
rected, when  the  correction  does  not  vary  the  case,  so  as  to 
make  it  more  strongly  against  the  complainant.  We  learn 
from  this  supplemental  answer,  that  its  object  was  to  correct  a 
mistake  of  fact — ^it  states  the  mistake  and  corrects  it,  by  stating 
the  facts  truly.  The  correction  is  not  prejudicial  to  the  plaintiflT 
in  the  bill.  The  bill  is  filed  against  several  defendants,  to  en- 
force the  vendor's  lien.  One  of  them,  Goodman^  states  in  his 
answer,  that  he  bought  his  lands,  upon  which  the  lien  was 
sought  to  be  enforced,  from  William  ByarSy  (who,  the  bill 
charges,  was  a  purchaser  from  the  complainant's  vendor,  James 
Byars ;)  and  that  he  paid  the  purchase  money,  in  part,  in  satis- 
faction of  a  debt,  owing  by  James  Byars  to  him,  and  the  balance 
was  paid  to  William  Byars,  to  be  applied  to  a  debt  due  hy  James 
Byars  to  Wm,  Jones,  and  upon  which  WUliam  Byars  was  secu- 
rity. The  mistake  is  in  the  statement,  that  he  bought  the  land 
from  William  Byars,  and  paid  over  to  him  the  balance  of  the 
purchase  money.  The  defendant  corrects  it  by  saying  that  he 
bought  from  James  Byars,  with  the  consent  of  William  ByarSj 
and  that  he  paid  the  balance  of  the  purchase  money  to  James 
Byars,  He  explains  the  transaction  in  the  supplemental  answer 
at  large.  The  substance  of  the  explanation  is,  that  William  Byars 
had  an  equitable  interest  in  the  lands,  being  holder  of  the  cer- 
tificates transferred  to  him  by  James  Byars;  that  the  defendant 
preferred  to  take  a  title  from  William  Byars ;  and  buying  from 
both  Jarrkes  and  William,  it  was  agreed  that  the  grant  should  is- 
sue to  William  Byars,  and  that  he  should  make  a  deed  to  the 
defendant,  which  was  done ;  and  after  paying  the  debt  due  to 
him  by  Jam^s  Byars,  he  paid  the  balance  of  the  purchase  money 
to  him,  James  Byars,  and  not  to  William,  as  at  first  stated. 
Looking  at  the  whole  case,  we  do  not  see  that  this  alteration  of 
tlie  original  answer,  changes  the  character  of  the  controversy 
materially,  between  the  complainant  ajid  any  of  the  defendants. 
It  presents  truly  the  relations  between  Goodman  and  the  Byars^Sy 
relative  to  the  purchase  of  the  lands ;  and  disburdens   the   con- 
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science  of  Goodman.  These  were,  no  doubt,  the  objects  which 
the  amendment  was  intended  to  effect.  It  was,  we  think,  pro- 
perly granted. 

The  presiding  Judge  dismissed  the  bill  at  the  hearing,  upon 
the  ground  that  there  was  no  evidence  to  show  that  any  of  the 
defendants  had  notice  of  the  complainant's  lien.  Upon  this 
ruling  of  the  Court,  the  complainant  excepted,  and  the  bill  of 
exceptions  makes  two  points : 

Firgi.  It  is  claimed,  that  if  it  be  true,  that  there  is  no  evi- 
dence of  notice,  yet,  in  Greorgia,  the  Chancellor  has  no  power 
to  dismiss  the  case. 

Second.  That  there  ivas  evidence  of  notice  sufficient  to  take 
the  cause  to  the  Juiy. 

The  first  claim  assumes,  that  in  this  State,  the  powers  of  the 
Judge  and  of  the  Jury,  in  causes  in  Equity,  are  joint.  This 
assumption  goes  the  length  of  saying  that  the  Judge  can  ren- 
der no  judgment  on  the  law,  without  the  concurrence  of  the 
Jury ;  that  in  this  case,  for  example,  the  Judge  could  not  order 
the  dismissal  of  the  bill,  upon  the  ground  that  the  complainant 
had  introduced  no  evidence  to  a  fact  material  in  law  to  be 
proved,  without  a  decree  of  the  Jury,  findings  that  for  (Aa<  reason 
the  bill  should  be  dismissed. 

[2.]  This  assumption,  that  there  is  a  union  in  the  Judge  and 
Jury,  of  all  the  powers  of  a  Court  of  Chancery,  involves  also,^ 
this  other  and  farther  consequence,  to  wit,  that  the  Judge  may 
and  indeed  ought  to  unite  with  the  Jury,  in  determining  upon 
the  facts ;  and  that  they  can  no  more  decree,  as  to  them,  with- 
out his  concurrence,  than  he  can  decree  on  the  law  without  their 
concurrence.  That  there  has  prevailed  in  Georgia,  opinions 
thus  extreme,  we  are  not  ignorant.  To  these  opinions  we  can 
give  no  countenance.  We  holdy  tfiai  in  Equiiyj  as  at  Law,  the 
province  0/  the  Jury  is  to  try  the  fads ;  and  that  the  Judge  has  no 
mare  right,  in  Equity,  to  pass  ttpon  thejacts,  than  he  has  at  Law ; 
and  thai  U  is  the  province  of  the  Judge,  in  Equity  as  at  Law,  to  ad- 
judge thekao;  andthat  the  Jury  have  no  more  power  to  pass  upon 
the  law  of  the  case  in  Equity,  than  they  have  at  Law.  The 
functions  of  Judge  and  Jury  are  separate.    Courts  of  Equity 
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have,  in  this  State,  general  jurisdiction,  according  to  those 
principles  of  Equity,  by  which  the  same  jurisdiction  is  exer- 
cised in  England.  We  adopted  the  principles  of  Equit)-,  aft 
understood  in  England,  as  well  as  the  rules  of  the  Common 
Law,  strictly  so  called,  ahd  with  the  same  limitation.  We 
adopted  the  Equity  Jurisprudence  of  Great  Britain  as  a  system, 
so  far  as  it  was  suited  to  our  circumstances,  and  not  repugnant 
to  the  genius  of  our  institutions.  Wherever  and  to  whatever 
extent  that  system  is  changed  or  modified  by  Statute,  of  course 
the  Statute  is  the  law.  BeaU  vs,  the  s^irvivwg  executors  ofFoXy 
4  Geo,  Rep,  404.  The  character  of  the  tribunal  and  the  mode 
of  trial  have  been  changed ;  and  the  great  change  of  the  char- 
acter of  the  tribunal  and  the  mode  of  trial,  consists  in  this,  that 
a  Jury,  with  exclusive  power  to  find  the  facts,  is  substituted  in 
lieu  of  the  Chancellor  or  a  Master,  in  England.  This  substitu- 
tion also  dispenses  with  the  usage  of  the  Courts  of  Chancery 
in  England,  of  sending  cases,  in  particular  instances,  down  to 
the  Courts  of  Law,  to  find  the  facts.  I  think  it  is  dear,  firom 
ou^  own  Statutes,  that  the  Jury  was  introduced  into  our  Chance- 
ry Courts,  for  the  purpose  alone  of  deciding  on  the  facts ;  leaving 
the  Judge  clothed  with  supreme  authority  over  the  law,  as  in 
England.  Here,  so  far  as  the  law  is  concerned,  the  Judge  is 
the  Chancellor;  and  so  far  as  the  facts  are  concerned,  the  Jury 
are  the  Chancellor.  Just  in  the  sense  are  they  tiie  Chancellor  in 
Georgia,  that  the  Judge  is  Chancellor  in  England,  when  in  the 
exercise  of  his  rightful  authority  there,  of  determining  facts. 
It  is  in  this  light  that  it  may  be  properly  said,  that  in  Georgia, 
the  Judge  and  the  Jury  constitute  the  Chancellor.  And  this, 
and  no  more  is  meant,  when,  in  Hargraves  and  another  vs.  Lew- 
is,  the  Judge  writing  the  opinion,  says,  "  in  Georgia,  the  Judge 
and  the  Jury  constitute  the  Chancellor."  (3  l&%,  169.)  Tias 
substitution  was  made  by  the  Act  of  1792,  which  was  TC*pealed 
by  the  Act  of  1797,  which  re-enacted  the  provision  of  the  form- 
er Act  in  reference  to  it.  It  is  from  these  two  Acts  that  we 
derive  the  powers  of  a  Jury  in  Equity  causes.  It  is  very  re- 
markable, that  the  Act  of  1799,  which  repeals  the  Act  of  '97, 
in  relation  to  the  Equity  powers  of  the  Superior  Courts,  is  itself 
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silent  about  a  Jury  trial  at  all,   in  Equity.    It  makes  specifica- 
tion of  the  Chancery  powers  of  the  Superior  Courts,   and  pro- 
ceeds to  declare,  '^  and  the  proceedings  in  all  such  cases,  shall 
]^  by  bill  and  such  other  proceedings  as  are   usual  ia  such 
cases,  until  the  setting  down  of  the  cause  for  trial ;  and  the 
Courts  shall  order  the  proceedings  in  such   manner   as  that  the 
same  shall  be  ready  for  trial,  at  the   farthest,  at  the  third  term 
from  the  filing  of  such  bill,  inclusive,  &c."    Now,   there  is  no 
express  authority  for  the  intervention  of  a  Jury  in  this  Act  of 
'99.     It  pursues  the  tenor  of  the   two  Acts  of  '92  and  '97,  in 
relation  to  the  proceedings  until  the  setting  down  of  the   cause 
for  trial,  and   at  that  point,   drops  the  provisions  of  these  two 
Acts.     By  designating  the  proceedings,  and  declaring  that  they 
shall  be  by  bill,  and  such  other  proceedings   as   are  usual  in 
such  cases,  until  the  cause  is  set  down  for  trial,  it  is  clear  that 
the  Legislature  meant  to  adopt  such  proceedings  up  to  that  time 
as  are  usual  in  the  Chancery  Courts   of  Great  Britain,  whose 
general  Chancery  Law  it  had  previously  adopted,  by  the  Act  of 
1 794 ;  and  it  is  also  inferrable,  that  after  that  time,  it  contemplated 
some  mode  of  trial  different  from  what  was   usual  in  such  cases 
in  the  English  Courts.     But,  I  repeat,  that  it  is  a   singular  and 
unaccountable  fact,  that  this  Act,  which  is  confessedly   a   re- 
organization of  the  Judiciary   system  of  the  State,  and  which, 
in  terms,  repeals  the  Act  of  1797,   should   not  declare  in  what 
that  difference  should  consist,  and  how  the  trial  should  be  con- 
ducted.   As  this  was  a  new  jurisdiction,  cast  upon  the   Courts 
of  Law,  when   already  the  trial  by  Jury  obtained   in  trials   at 
Law,  it  would  be  possible  to  iofer  that  the  Legislature  intended 
trials  in  Equity  to  follow  the  course  of  trials  at  Law ;  and   thus, 
by  construction,  derive  Jury  trials  in  Equity,   from   the   Act  of 
1799.     Such  derivation   is  not   very  satisfactory  to  my   mind. 
But  we  are  not  left   alone  to  the  Act  of  3  799.     Although  the 
Act   of  '97  is   repealed  by  this  Act  of  '99  ;  yet,  its   provision 
as  to  the  powers   of  a  Jury,  in  Equity   causes,  is  saved  by  the 
Constitution  of  '98.     I  mean  to  say,  that  if  the  Act  of  '99   be 
admitted  to  have  repealed  the  Act  of  '97,  in  relation  to   the  trial 
of  causes  in  Equity,  by   a  Jury,  and  thereby  abrogated  the  trial 
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by  Jury  in  Equity,  that,  pro  ianioj  it  is  void,  because  repugnant 
to  the  Constitution  of  '98.  That  Constitution  declares,  that 
"  trial  by  Jury,  as  hereto/bre  used  in  this  State,  shall  be  inviolate.*' 
Now,  the  Act  of  1797,  which  re-enacted  the  Act  of '92,  was  in 
force  when  the  Constitution  of  '98  was  adopted.  By  the  Acts 
of  '92  and  '97,  the  trial  by  Jury  toas  used  in  this  State  in  Equity 
causes,  and  it  was  used  as  prescribed  in  those  Acts.  Any 
law,  therefore,  passed  subsequent  to  the  Constitution,  which  re- 
pealed those  Acts,  and  defeated  the  usage  of  trial  by  Jury,  which 
they  prescribed,  is  void.  Thus  it  is,  that  the  trial  by  Juiy,  in 
Equity  causes,  is  derived  from  the  Acts  of  '92  and  '97.  Har- 
graves  vs.  lAms^l  Geo,  R.  125.  Dudley* s  R.  8.  Cobb^s  Mw 
Dig.  467,  1143. 

And  it  is  upon  this  process  of  reasoning  alone,  that  appeals 
were  sustained  in  Equity  causes;  for  there  is  no  law  which  au- 
thorizes them,  since  the  Act  of  1797,  until  the  Act  of  1843. 
The  right  of  appeal,  given  by  the  Act  of  1799,  has  been 
usually  conceded — and  it  seems  to  me,  necessarily  conceded — 
to  refer  to  cases  tried  at  Law.  These  remarks  about  appeals 
being  parenthetical,  I  proceed  to  inquire — ^having  traced  the 
trial  by  Jury,  in  Etjuity,  to  the  Act  of  '97 — what,  according  to 
that  Act,  are  the  relative  powers  of  the  Judge  and  the  Jury. 
The  Act  of  1792,  and  also  the  Act  of  1797,  provides,  that 
'^  the  Superior  Courts  shall  be  competent  to  sustain  a  suit,  by 
bill  and  proceeding  therein,  until  the  setting  down  of  the  cause 
for  hearing ;  such  Superior  Courts  shall  then  submit  the  merits 
of  the  suit,  with  the  evidence  thereon,  which,  in  all  cases,  shall 
be  given  viva  voce,  (or  otherwise,  within  the  rules  of  the  Common 
Law ;)  and  all  matters  respecting  the  same,  to  a  special  Jury, 
who-  shall  give  their  verdict  on  the  same ;  but  if  either  par^ 
shall  be  dissatisfied  with  such  verdict,  an  appeal  may  be  entered 
in  the  Clerk's  office  within  ten  days  after  trial,  when  a  hearing 
of  such  cause  shall  again  be  had  before  another  special  Jury, 
and  such  trial  shall  be  final  and  conclusive."  Watkin^  Dig. 
480,621,622.  The  Act  of  1799,  so  far  as  it  relates  to  the 
action  in  a  cause  before  it  is  set  down  for  a  hearing,  although 
somewhat  variant  in  its  verbiage,,  is  in  substance,  the  same 
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with  the  Act  of  1797.  The  latter  Act  declares,  that  it  shall 
be  competent  for  the  Courts  to  mstain  a  suU  by  bill  and  pro^ 
eeedings  therein^  untU,  Ifc.  The  former  Act  declares,  that 
^  the  proceedings,  in  all  such  cases  (cases  of  equitable  cogni- 
zance) shall  be  by  biU^  and  such  other  proceedings  as  are  usual  in 
such  caseSj  untUy  tfc?^  So  far  as  this  clause  is  concerned,  hav- 
ing reference  to  the  action  of  the  Court  and  not  of  the  Jury,  the 
Act  of  1799  is  the  law.  For  the  purposes  of  construction, 
however,  it  is  competent  to  consider  the  clause  in  the  Act  of 
1797,  in  connection  with  the  clause  quoted  from  the  Act  of 
1799.  For,  although  repealed,  an  Act  in  pari  materia^  may  be, 
for  that  purpose,  considered.  The  clause,  then,  in  the  Act  of 
'99,  viewed  in  the  light  which  is  shed  upon  it  by  the  Act  of  '97, 
is  clearly  intended  to  prescribe  the  manner  of  proceeding,  by  the 
Court,  in  carrying  out  the  jurisdiction  in  Chancery,  which  that 
Act  enforced,  up  to  the  setting  down  of  the  cause  for  trial.  The 
mode  prescribed,  is  by  biU  and  such  other  proceedings  as  are 
usual  in  such  cases.  Such  cases  refer  clearly  to  all  the  cases  of 
Equity  jurisdiction  enumerated,  and  to  all  cases  originating 
under  the  general  jurisdiction,  which,  according  to  the  decision 
of  this  Court,  this  Act  confers.  This  is  necessarily  inferrable ; 
because,  the  Act  declares  that  the  Superior  Courts  shall  exercise 
the  powers  of  a  Court  of  Equity,  in  all  cases  where  a  Common 
Law  remedy  is  not  adequate ;  proceeds  to  enumerate  certain 
cases,  in  which  the  powers  of  a  Court  of  Equity  shall  be  exer- 
cised ;  after  which,  it  provides,  that  in  aU  such  casesy  the  proceeding 
shall  be  by  bill  and  such  other  proceedings  as  are  usual  in  such  cases. 
That  is  manifestly  cases  in  Chancery,  over  which  the  Courts  are 
vested  with  jurisdiction  ;  for  the  last  use  of  the  words  such  cases 
has  reference  to  the  cases  referred  to  in  the  first  use  of  the  same 
words,  and  their  first  use  is  in  reference  to  the  cases  of  juris- 
diction. The  proceedings  are  to  be  by  bill,  and  such  other  pro- 
ceedings as  are  usual  in  such  cases.  That  is,  the  bill  of  Courts 
of  Equity  and  the  other  proceedings  usual  in  Courts  of  Chancery 
in  England  and,  in  the  State,  prior  to  that  time.  I  have  al- 
ready said  that  the  Chancery  law  of  Great  Britain  had  been  adopt- 
ed— ^we  had  no  other  Equity  system  but  that-^we  had  no  Co- 
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lonial  or  State  legislation,  prescribing  proceedings  in  Chancery ; 
and  therie  is  no  escape  from  the  conclusion,  that  in  the  Act  of 
'99,  the  Legislature  adopted,  to  the  extent  that  it  was  applicable 
to  our  circumstances  and  the  character  of  the  tribunal,  the 
Equity  jTradice  of  England.  Again:  it  is  manifest,  that  in  in- 
vesting tlie  Superior  Courts  with  the  jurisdiction,  they  clothed 
them  with  authority  to  exercise  it,  not  only  according  to  the 
Jorms  of  Chancery  proceedings  in  England,  with  the  limitatioii 
stated ;  but  also,  according  to  those  principles  of  Law,  in  obe* 
dience  to  which,  that  jurisdiction  is  there  exercised.  Nor  can  iX 
be  questioned,  but  that  up  to  the  setting  down  of  the  cause  for 
trial,  they  intended  the  Court  to  exercise  the  jurisdiction,  inde- 
pendent of  a  Jury.  The  Act  of  '97  is  peculiar  in  its  terms  :  it 
declares  that  the  Superior  Courts  shall  be  competent  to  sustain 
a  suit  by  bill,  &c. 

If  the  Court  shall  sustain  a  suit,  that  is,  do  all  that  is  necessa- 
ly  to  be  done  (pass  such  orders  and  pronounce  such  judgments 
or  decrees)  to  conduct  the  suit  forward  to  the  trial,  it  is  not 
until  the  suit  is  ready  for  trial,  that  any  mention  is  made  of  a 
Jury ;  it  is  at  that  point,  and  not  anterior  to  that  point,  that  the 
Jury  intervenes.  Before  that  time,  without  question,  the  Court 
is  lefl  to  sustain  the  jurisdiction  without  the  Jury.  It  is  when 
the  cause  is  set  down  for  trial,  that  the  Statute  invokes  the  co- 
operation of  the  Jury.  What  then,  at  the  trial,  are  the  powers 
of  the  Jury?  As  the  Act  of '99  is  silent  upon  the  matter  of 
the  Jury  altogether,  we  are  remitted  to  the  Act  of  '97,  for 
the  answer.  By  that  Act,  when  the  cause  is  set  down  for  trial, 
it  is  made  the  duty  of  the  Court  to  submit  the  merits  of  the  suit, 
with  the  evidence  thereon^  and  all  matters  respecting  the  same,  to  a 
special  Jury,  who  shall  give  their  verdict  on  the  same.  The 
Jury  are  brought  in  for  the  purpose  of  the  trial.  According  to 
the  Act  of  '97,  it  is  where  the  cause  is  set  down  for  di hearings  that 
the  case  is  to  be  submitted.  In  the  same  connection  the  Act  of '99 
uses  the  word  trial.  I  remark,  first,  that  the  powers  of  the  Jury 
are  limited  to  the  determination  of  the  facts ;  because^  the  Statute, 
in  the  use  of  the  word  iridy  means  the  trial  of  the  facts.  I  do 
not  mean  to  say  that  when  a  case  is  set  down  for  a  hearing,  in 
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Chancery  parlance,  there  is  nothing  to  try  but  the  facts ;  for 
vAaislt  it  is  true,  that  the  issue  on  the  facts  is  usually  there  the 
first  and  most  impoitant  one  to  be  tried ;  yet  it  is  also  true,  that 
questions  of  law  may,  and  do  generally  arise  for  decision. 
3ut  I  mean  to  say,  that  the  word,  as  used  in  the  Act  of  '99, 
in  connection  with  the  duties  prescribed  for  a  Jury,  in  the  Act 
of  *97,  ate  to  be  taken  as  indicating  for  the  Jury  a  trial  of  facts ; 
because,  the  usual  Common  Law  meaning  of  /rm/,  without  far- 
ther designation,  is  the  examination,  before  a  competent  tribunal, 
according  to  law,  ofihe  fads  put  in  issue  in  n  cause.  See  4  Ma- 
son,2S2. 

TTie  matter  submitted  to  the  Jury,  is  the  merits  of  the  suit. 
The  merits  of  a  suit  usually  mean  the  rights  of  the  paities,  on 
the  issues  made  in  the  pleadings,  as  distinguished  from  techni- 
cal grounds  of  exceptions  to  the  pleadings,  or  merely  legal 
grounds  of  objection  to  the  plaintiff's  case,  or  defendants'  de- 
fence. Here,  merits  is  used  to  designate  the  rights  of  the  patties, 
growing  out  of  die  issues  as  they  are  made  in  the  pleadings, 
so  for  as  ihey  depend  upon  the  facts  to  be  proven.  These  rights 
or  merits  are  to  be  submitted  to  the  Jury.  They  are  to  deter- 
mine those  rights,  bj'  determining  upon  the  evidence.  This  is 
clear  from  the  further  requirement  of  the  Statute,  that  with  the 
merits,  the  evidence  thereony  is  also  to  be  submitted  to  the  Jury. 
The  evidence  thereon,  is  the  evidence  on  or  in  relation  to  the 
merits.  There  is  no  other  sensible  construction  but  this. 
Legal  merits  cannot  be  contemplated ;  because,  questions  of 
Law  may  grow  out  of,  btrt  are  not  determinable  by  the  produc- 
tion of  evidence.  The  laws  live  in  the  Statute  book — 'in  re- 
corded opinions — ^mthe  works  of  venerated  sages,  and  in  the  mind 
of  living  authorized  administrators.  Merits  of  fact  are  determinable 
b)'  the  production  of  evidence.  The  Act  further  requires  that 
all  matters  respecting  the  same,  ^all  be  submitted  to  the  Jury. 
This  plenary  clause  is  restricted  in  its  generality  of  meaning,  by 
its  antecedents.  It  does  not  mean  all  matters  respecting  the 
suit,  l)at  all  matters  respecting  the  merits  and  the  •evidence. 
It  b  upon  tlie  merits  referred  to,  as  the  same,  upon  which  the  Act 
finaDy  requires  the  Jury  to  render  their  verdict.  *  Here  then  is 
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the  power  of  the  Jury — ^it  is  derivable  from  no  other  source. 
It  is  a  power  over  the  facts,  and  no  more.  That  power  is  taken 
from  the  Court — ^there  is  no  pretence  from  this  Statute,  that  he 
is  left  with  any  such  power.  He  is  not  co-ordinate  with  the 
Jury  as  to  them.  I  cannot  consent  to  let  in  the  aid  of  implica- 
tion, to  clothe  the  Jury  with  legal  powers.  A  power  so  fun- 
damental— ^so  inappropriate  to  the  Jury,  and  in  my  judgment, 
so  destructive,  in  their  hands,  of  the  efficiency  and  utility  of  a 
Court  of  Chancery  as  this  is,  I  cannot  derive  from  inference. 
The  Legislature  must  grant  it  in  terms,  before  I  can  recognize 
it.  I  am  very  well  assured  that  they  did  not  intend  to  grant  it 
in  this  Act.  If  they  had  purposed  to  introduce  so  vital  a 
change  into  the  Chancery  system  as  this,  is  it  not  the  most  rea- 
sonable of  all  conjectures,  that  they  would  have  made  it  in  clear, 
1  precise,  unmistakable  language.  The  submission  of  the  facts  to 
Xa  Jury  in  Equity  causes,  was  quite  a  change  itself.  A  submis- 
y  sion  to  them  also,  of  the  law  of  the  case  would  have  been  a 
^  bold,  bad  step  backward.  The  able  lawyers  who  framed  the 
Acts  of  '92,  '97  and  '99,  and  the  wise  statesmen  who  adopt- 
ed them,  intended,  in  our  judgment,  to  do  no  such  thing.  Hav- 
ing given  to  the  Jury  the  trial  of  the  facts,  after  the  cause  was 
set  down  for  a  trial,  and  no  more,  Me  (hurt  was  left  on  the  trial, 
tpithaU  the  powers  that  belong  to  the  (^ncelbn^  the  most 

important  of  which,  is  the  power  to  declare  the  law.  Such  are  the 
views  of  this  Court  on  this  question — views  which,  so  far  from 
being  new,  are  sanctioned  by  the  long  continued  usage  of  our 
Courts,  and  by  the  opinions  of  the  most  distinguished  Jurists 
of  the  State.  The  question  being  made  in  this  case,  we  have 
endeavored  to  give  the  reasons  of  our  decision  on  it,  with  some 
carefulness. 

[3.]  It  only  remains  to  say,  that  it  is  clearly  within  the  com- 
petency of  the  Chancellor  to  dismiss  a  bill  on  the  trial,  if  there 
is  no  evidence  to  a  point,  which  the  law  makes  it  necessary  for 
the  complainant  to  prove,  before  he  can  recover.  Notice  of  the 
complainant's  lien,  to  the  defendants,  or  one  of  them,  is  indispen- 
sable to  his  recovery ;  without  that,  he  has  no  standing  in  Equity. 
[4.]  If  there  was  no  emdence  of  that  fact,  in  Law,  he  was  not 
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entitted  to  recover;  and  it  was  oompetentfor  the  Chancellor  soY 
to  decide,  without  theinterrention  of  a  Jury. 

[5.]  But  if  there  was  any  evidcAce,  however  soiall,  the  cause  A 
ought  to  have  been  submitted  to  the  Jury.    I  proceed  to  inquire 
whether  there  was  or  not. 

[6.]  Looking  carefully  into  Ae  vecord^  we  fiod  that  there  is 
some  evidence  that  the  defendant,  Cbodman,  bought  with  no^ 
tiee ;  and  also,  that  the  defendant,  Richard  Byars,  bought  with 
notke.     It  18  slight,  very  slight,  as  to  the  former.    If  there  be  any 
tbeugln  at  all,  the  c^se  ought  not  to  have  been  dismissed — ^y  of 
any  land.     There  may  be  no  positive  testimony,  and  yet,  from  the 
facts  pporen,  the  Jury   may  infer  notice.     Knowledge  that  the 
purchase  money  had  not  been  paid  to  the  complainant  may  be 
carried  home  to  the  defendant  by  circumstances.    It  is  not  for  the 
Court  to  weigh  the  evidence,  and  deciding  that  no  notice  is  proven, 
dismiss  the  cause.  Thai  right  was  not  assumed  in  this  case,  for  the 
Judge  dismissed  the  bill  because  there  was  no  evidence  of  notice.  . 
James  Byavs  was  the  purchaser  from  the   complainant.    The 
cer^oates  for  these  lands,  being  fractional  reserves,  sold  by  the 
State,  were  transflerred  by  the  complainant  to  him,  as   evidenee 
of  title.     They  were  afterwards  placed  in  the  hands  of  William 
Byars,  as  he,  William,  states,  as  a  security,  for  a  liabiUty  which 
he  was  under  for  James.    Goodman,  in  his  supplemental  answer 
says,  thai  his  cqn tract  for  the  purchase  of  lots  Nos.   66  and  67, 
being  pairt  of  the  land  bought  hy  James  Byars,  from  the  com- 
plaii«ant,  was  made  with  James  Byars,  with  the  consent  of  Wil- 
liam Byars ;  and  that  William  offered  to  turn  over  to  him  the 
certificates  of  purchase,  ^nd  that  he  refused  to  accept  them ;  that 
WiUian  dien  consented  that  the  grants  should  be  issued  to  him, 
and  he  convey  to  him,  (Goodman)  which  was  done.     The  re- 
fusal to  take  the  certificates,  which  were  the  evidence  of  James 
Byars'  title,  shovrs  a  want  of  confidence,  for  some  reason,  in  the 
safety  of  a  title  from  him.    The  arrangement  made,  that  the 
grants  should  be  taken  oujt  in  the  name  of  William,  and  that 
he  should  then  convey  to  Gbodman,  is  confirmatory  of  this  want 
of  (M>nfidence.    What  was  the  ground  of  this  want  of  confidence 
does  iikOt  appeaur.    it  may  hav«  sprung  tmm  a  knowledge  of  the 
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iactythat  James  Byars  had  not  paid  for  the  lands,  or  from  some 
other  cause.  These  statements  have  some  bearing  upon  the 
question  of  notice.  It  is  proper  that  they  be  submitted  to  the 
Jury,  in  connection  with  all  other  facts  in  the  case,  for  their  con- 
sideration. 

Richard  Byars  was  also  a  purchaser  of  some  of  these  lands. 
Joel  Byars  testifies,  that  he  acted  as  agent  for  Richard,  in  effect- 
ing the  purchase.  He  says  that  William  Byars  had  sold  to  Rich- 
ard, a  tract  called  the  King  Place,  which  William  wanted  to  get 
back;  and  proposed  to  the  witness,  as  the  agent  of  Richard,  to 
swap  a  part  of  the  land,  which  the  complainant  had  sold  to  James 
Byars,  (the  certificates  to  which,  as  before  stated,  had  been  trans- 
ferred to  William  by  James)  for  the  King  Place  ;  that  he,  wit- 
ness, and  William  Byars,  went  to  James  Byars',  and  William 
told  James  that  he  was  going  to  let  witness  have  the  land  for 
Richard;  and  Polly  (James  Byars'  wife)  said,  '^  you  had  better 
let  Mounce,  (the  complainant)  have  his  land  back,  for  she  knew 
that  James  would  never  be  able  to  pay  for  it ;  and  then  they  all 
got  veiy  mad,  and  she  got  mad ;  and  after  some  farther  con- 
versation, James  said  there  was  no  chance  for  him  to  give 
Mounce  the  land  back,  for  Mounce  had  traded  o&  some  of  the 
notes.  James  said  that  Mounce  never  had  and  never  would 
lose  any  thing  by  him.  We  then  swapped  land.  I,  as  agent 
for  Richard  Byars,  swapped  the  King  Place,  and  gave  fifty  dol- 
lars to  boot  for  the  part  Mounce  had  sold  to  James  Byars ;  and 
for  a  four  acre  lot  that  James  owned  before  he  made  the  pur- 
chase of  Mounce."  The  same  witness  testifies  that  the  deed 
for  these  lands  was  made  to  him,  (as  agent  for  Richard  Byars) 
^fiftr  this  conversation  with  James  Byars.  By  this  testimony, 
Richard  bought  these  lands  of  James  Byars — ^he  made  the  ex- 
change for  William's  benefit ;  but  it  seemed  to  be  conceded  be- 
tween the  parties,  that  James  had  the  right  of  disposing  of  the 
Mounce  lands.  This  testimony  clearly  charges  Joel  Byars,  the 
figent  of  Richard  Byars,  the  purchaser,  with  notice  that  James 
Byars  had  not  paid  the  complainant  for  the  lands.  Notice  to  the 
agent  is  constructive  notice  to  the  principal.  Com,  Dig,  Chancery, 
4  c  6  and  6.    2  FMbL  Eq.  b.  2,  ch.  6,  ii.    2Eden^s  R.22i,228. 
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2    Vem.  609.     A/^den  on  Vendors^  ch.  17.    4    ff'Aea/.  IL  466. 
2  Sfory*  Bj.  §408. 

Upon  this  ground,  let  the  judgment  be  reversed. 


No.  29. — John  C.  Simms,  administrator,  &c.  plaintiffin  error,  vt. 

0ns  Smith,  defendant  in  error. 

[1.]  Parol  testimony  is  incompetent  to  varj  a  trust  in  chattels,  which  is  man- 
ifested in  writing;  where,  however, 'the  trust  is  discretionary,  parol  en- 
dence  may  be  admitted  to  show  how  that  discretion  was  exercised. 

[2.]  Some  general  observations,  as  to  the  mode  of  citing  authorities  in  the 
Supreme  Court. 

[8.]  Where  a  trust  is  executory  and  acknowledged  as  a  continuing,  subsist- 
ing trust,  there  is  no  starting  point  for  the  operation  of  the  Statute  of  Lim- 
itations ;  and  it  never  will  begin  to  run,  until  the  trust  is  terminated  by 
the  separate  act  of  one  of  the  parties,  or  the  joint  act  of  both. 

[4]  In  Equity  a  re-bearing  will  sometimes  be  ordered  upon  termM,  although 
in  strictness  no  rule  of  law  has  been  violated  on  the  trial,  provided  it  man- 
ifestly appear  from  the  record,  that  on  accouut  of  the  rejection  of  testimony, 
the  party  preraiiing  has  obtained  an  unconscientious  decree. 

In  Equity,  in  Coweta  Superior  Court.  Tried  before  Judge 
Hill,  September  Term,  1851. 

This  was  a  bill  filed  for  discovery,  account  and  settlement. 

The  bill  charges,  that  on  20th  day  of  January,  1840,  com- 
plainant placed  in  the  hands  of  Thomas  C.  Brown,  notes  on  sol* 
vent  persons,  amounting  in  the  aggregate  to  about  $6000,  for 
which  Brown  executed  the  following  receipt : 

«  Received,  January  20th,  1 840,  of  Otis  Smith,  the  foUovdng 
notes,  to  be  disposed  of  in  such  manner  as  my  judgment' may 
dictate,  for  which  I  am  to  return  an  account  to  said  Smith  when 
caUed  for."      The  receipt  specifies  the  notes,  and  is  signed, 

"T.  C.  Baoww." 


106  SUPREME  €OURT  OF  GEORGU. 

The  bill  diarges,  that  owing  to  the  pressure  in  the  financial 
condition  of  the  country,  the  said  Brown  realised  a  large  amouat 
from  said  fund,  by  sneaos  of  shaving  paper,  and  loaning  at  usu- 
rious interest,  and  that  said  fund  was  received  by  Brown,  and 
held  and  used  by  him  in  trust,  and  for  the  use  and  benefit  of  the 
complainant ;  that  being  satisfied  with  the  profit  Brown  was  real  - 
izing  from  said  fund,  he  did  not  call  on  him  for  a  settlement, 
until  a  short  time  before  Brown's  death,  which  occurred  in  the 
year  1847.  Brown  then  promised  to  come  to  a  settlement,  and 
appointed  a  day  for  that  purpose^  but  his  feeble  condition  pvse- 
vented  its  execution. 

The  bill  charges,  that  Simms  had  been  appointed  administra- 
tor on  the  estate  of  Brown,  by  the  Court  of  Ordinary  of  Coweta 
County;  and  that  complainant  had  frequently  called  on  Simms 
for  a  settlement,  which  had  been  refused. 

The  bill  prays  that  Simms,  as  administrator,  &c.  may  .come  to 
an  account  and  settlement  with  complainant,  &c. 

The  defendant  filed  his  answer,  in  which  he  pleaded  an  ac- 
count and  settlement  between  his  intestate.  Brown,  and  complain- 
ant,  and  also  insisted  upon  the  Statute  of  Limitations. 

On  the  trial,  complainant  introduced  witnesses,  among  them 
William  Dougherty,  to  prove  that  Brown  had  admitted  that  he 
was  using  funds  for  the  use  and  benefit  of  complatnaat,  iSlc. 
To  which  testimony,  counsel  for  defendant  objected,  on  the 
ground  that  such  evidence  enlarged  and  varied  the  o^f  ritten  con- 
tract between  the  parties,  to-wit :  the  receipt. 

The  objection  was  overruled  by  the  Court,  and  the  evidence 
admitted,  and  counsel  for  defendant  excepted. 

The  complainaht  having  closed  his  case,  the  defendant  sou^t 
to  prove  by  Henry  Long,  that  Thomas' C.  Brown  in  his  life  time, 
to-wit:  in  the  early  part  of  1841,  had  paid  to  the  administrators 
of  James  Fannin,  the  sum  of  f  2800,  or  thereabouts,  in  extin- 
guishment of  a  debt  due  said  estate  by  Smith,  the  complainant. 

The  Court  ruled  the  testimony  inadmissible,  on  the  ground 
that  it  showed  a  payment,  and  that  no  payment  Jiad  beeji  pleadjed 
by  the  defendant. 

Counsel  for  defendant  excepted. 
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Tbe  testimocy  of  EincheD  L.  Harrison,  going  to  the  same 
pQint,  was  ruled  out  by  the  Coiirt,  and  counsel  for  defendant 
.e»:.epted^ 

jGoviQfi^l  for  defendant  requested  the  Court  to  charge  the  Jury, 
^'  that  the  Statute  oi  Limitations  commenced  to  run  from  the  date 
of  the  receipt."  Which  charge,  th^  Court  refused  to  make,  but 
charged  that  the  receipt,  per  ^e,  showed  that  something  was  to  be 
done  with  jthp  fundfi  by  Brown,  .executory  in  its  character,  for 
which  hfe  was  accountable  on  demand,  and  therefore,  th^t  the 
{Statute  only  run  from  the  time  of  ^  demand  for  an  account. 

To  whichj  counsel  iciJC  defendant  excepted,  and  upon  these 
several  exceptions^  have  assigned  error- 

JoHjf  L.  Stephens  &  Wellborn,  for  plaintiff  in  error. 

Hill,  for  defendant  in  error. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

Otis  Smith  filed  ^  bill  in  Coweta  Superior  Court,  against  John 
C.  Simms,  as  administrator  of  Thomas  C.  Brown,  deceased^ 
charging  that  in  January,  1840,  he  placed  in  the  hands  of  said 
deceased,  solvent  notes,  amounting  to  some  six  thousand  dollars, 
which  Brown  received,  in  especial  trust  and  confidence,  and 
was  to  collect  and  employ  the  proceeds,  as  his  agent,  and  for  his 
(iise  and  benefit,  in;whateverway  Brown  might  deem  best  and 
most  conducive  to  complainant's  interest ;  that  he  received  ^said 
fund,  promising  to  account  for  the  principal  and  profits  made 
thereon,  whenever  requested ;  that  Brown  immediately  collected 
the  whole  amount  of  money  due  upon, said  notes,  and  plaged  the 
^ame  into  active  and  profitable  operation,  by  shaving  notes  at 
heavy  discount;  and  that  by  this  and  like  means,  the  profits  on 
saidf^nd,  apiounted  in  1847,  to  fifteen  thousand  dollars. 

The  bill  further  alleged,  that  in  1847,  complainant  demanded 
an  account  and  settlement,  which  the  defendant  died  without 
making;  th^t  Simms  was  appointed  his  administrator;  the  prayer 
w^  .fqr(|in  accojii^t    The^  |:eceij)t  ^iven  by  Bro.wn  to  Smith,  and 
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which  was  appended  to  the  bill,  as  an  exhibit,  was  as  follows: 
"  Received,  January  20th,  1840,  of  Otis  Smith,  the  following 
notes,  to  be  disposed  of  in  such  manner  as  my  judgment  may 
dictate,  for  which  I  am  to  return  an  account  to  said  Smith  when 
called  for,  &c.''    A  schedule  of  the  notes  is  subjoined. 

To  this  bill  an  answer  was  filed,  in  which  Simms,  in  behalf 
of  his  intestate,  •  insisted  that  Brown  had  accounted  with 
Smith  in  his  life  time,  for  the  principal  and  lawful  interest  col- 
lected upon  these  notes,  which  he  contended,  was  all  he  was 
bound  to  pay ;  and  that  in  January,  1843,  the  parties  had  a  full 
and  final  settlement,  when  Smith  fell  in  Brown's  debt,  some  six 
hundred  dollars,  for  which  he  gave  his  note  of  hand.  The  an- 
swer also  sets  up  as  a  defence,  the  Statute  of  Limitations. 

[1.]  Two  witnesses,  William  H.  Hooper  and  William  Dough- 
erty, were  offered  on  the  part  of  the  complainant,  who  testified 
that  Brown  admitted,  in  sundry  conversations  with  them,  that  he 
had  Smith's  effects  in  his  hands;  and  that  he  had  induced  Smith 
to  convert  his  negroes  into  money,  and  to  deposit  the  proceeds 
with  him,  to  be  employed  for  Smith's  benefit,  as  Smith  was 
thrifUess  in  the  management  of  property.  Brown  promised  that 
he  could,  and  would  make  the  fund,  pay  Smith  a  good  interest. 
They  further  proved,  that  some  five  or  six  thousand  dollars  was 
realized  on  Smith's  notes  very  soon  after  they  came  into  Brown's 
possession. 

The  introduction  of  this  evidence  was  objected  to,  on  the 
grounds:  1st.  That  it  was  irrelevant ;  and  2d]y.  That  it  altered 
and  enlarged  the  written  contract  between  the  parties,  that  is, 
the  receipt  appended  to  the  bill.  The  objection  was  overruled 
by  the  Court,  and  we  think  properly.  Holding  as  we  do,  thatthe 
receipt  itself  constituted  a  trusty  and  that  it  needed  no  alitmde  proof, 
to  elucidate  the  true  intent  and  meaning,  the  testimony  ^served 
to  establish,  several  important  facts.  It  showed,  among  other 
things,  that  the  fund  came  immediately  into  the  hands  of  Brown, 
and  that  by  his  own  admissions  he  was  actively  and  advantage- 
ously investing  it,  for  the  use  of  Smith.  The  daies^  too,  when 
he  made  these  acknowledgments,  are  veiy  material,  setting  up 
as  his  representative  does,  a  final  settlement  between  the  intes* 
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tate  and  Smith,  in  January,  1843,  in  bar  of  any  other  or  further 
account. 

It  seems  that  complainant  Smith  was  owing' the  estate  of  one 
James  Fannin,  deceased,  a  large  debt,  amounting,  the  first  of 
January,  1842,  to  $2877  14.  The  defendant  proposed  to  prove 
by  Henry  Long  and  Kinchen  L.  Haralson,  that  he  had  dis- 
charged the  debt,  and  that  it  was  done  by  the  authority,  and  un- 
der the  express  instructions  of  Smith.  But  the  Court  rejected 
the  testimony,  upon  the  ground  that  no  foundation  was  laid  for 
its  introduction  by  the  defendant  in  his  answer ;  that  he  had 
neither  pleaded  payment  generally,  nor  set  forth  the  facts  of  this 
transaction,  so  as  to  entitle  him  to  the  benefit  of  the  proof. 
And  we  are  not  prepared  to  say,  but  that  in  strictness  the  Court 
was  right.  This  bill  is  filed,  however,  for  an  account ;  and  the 
defendant  who  is  not  presumed  to  be  cognizant  of  all  the  pecu- 
niary transactions  of  his  intestate,  states  generally,  that  he  is  ad- 
vised, and  believes,  that  Brown  did  in  his  lifetime  account  to 
the  complainant  for  the  full  amount,  which  he  collected  for  him ; 
and  that  on  the  17th  day  of  January,  1843,  he  came  to  a  full 
and  fair  settlement  of  all  money  matters  between  Smith  and  him- 
self;  that  the  complainant  was  found  to  owe  his  intestate  a  bal- 
ance of  $666  72,  for  which  he  gave  his  note,  due  one  day  after 
date. 

The  equity  of  the  case,  is  so  strongly  with  the  defendant, 
that  rather  than  exclude  this  credit,  and  thus  deprive  his  estate 
of  the  benefits  of  this  disbursement,  we  should  feel  bound  to 
send  this  case  back,  and  order  a  new  trial,  for  the  purpose  of 
letting  in  this  proof. 

Without  stopping  to  consider  the  charge  of  the  Court,  under 
each  particular  specification  into  which  it  has  been  subdivided 
in  the  assignment  of  errors,  I  propose  to  restrict  my  examina- 
tion to  one  other  question  only,  viz :  whether  the  complainant's 
right  to  call  the  administrator  of  the  defendant  to  account  with 
him,  concerning  the  notes  placed  in  his  intestate's  hands,  and  en- 
tnisted  to  his  discretionary  management  for  Smith's  benefit,  is 
not  barred  by  the  Statute  of  Limitations. 

[2.]  And  I  take  this  occasion,  to  repeat  an  intimation  thrown 
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out  by  the  Court,  more  than  once  during  the  present  term ;  and 
that  is,  that  where  a  point  has  been  distinctly  made  by  the 
pleadings  and  solemnly  adjudicated  by  this  Court,  it  would  not 
only  save  time,  to  us  all  so  precious,  but  a  useless  expenditure 
of  labor,  both  on  the  part  of  counsel  and  the  Court,  if  counsel 
would  rest  the  case  upon  the  decision.  It  is  not  unusual  to  con- 
sume hours  in  reftading  authorities  which  have  been  reviewed 
and  referred  to  by  this  Court,  in  parallel  cases,  and  then  to  con-^ 
elude,  perhaps,  by  remarking  that  the  principle  which  they  e»< 
tablish,  was  ruled  or  recognized  by  this  Court,  in  a  certain  case, 
which  is  cited  perhaps  on  the  brief,  but  not  always  read  on  the 
argument. 

Now,  if  it  be  desirable  to  show  a  distinction  between  the  origH 
nal  reports,  and  the  decided  case,  in  some  particulars,  or  to  car* 
ry  the  doctrin'}  which  they  establish,  further  than  it  has  hithert<> 
been  adopted,  it  is  altogether  right  and  proper  to  refer  to  thera, 
provided,  the  point  under  consideration  turns  upon  the  discrepr 
anc  V ;  otherwise  we  respectfully  submit  that  our  own  decisions 
are  paramount  authority,  until  reversed. 

How  often  too,  have  we  been  compelled  to  listen  to  an  elo*- 
quent  appeal  from  the  bar,  to  induce  us  to  grant  a  new  trial,  on 
the  ground  that  the  verdict  rendered  in  the  Circuit  Court,  was 
contrary  to  evidence.  Our  books  are  crowded  with  opinions 
upon  this  point.  And  yet  from  the  case  of  Jones  vs.  The  Skde, 
in  1  Kellyj  down  to  Walker  vs.  Walker^  just  argued,  this  Court 
has  never  exhibited  the  slightest  variableness  upon  this  question. 
Its  uniform  position  has  been,  both  in  civil  and  criminal  easea, 
that  if  there  was  any  evidence  to  support  the  verdict  of  the 
Jury,  it  would  not  be  disturbed.  If  this  doctrine  is  not  firmly  set- 
tled in  this  Court,  nothing  is  or  can  be.  And  so  of  many  otlier 
principles,  which  need  not  be  enumerated.  This  will  suffice  for 
an  illustration ;  and  with  diese  preliminary  observations,  I  pass  on 
to  the  exception  under  discussion. 

[3.]  As  it  respects  the  plea  of  the  Statute  of  Limitations,  ws 
think  this  case  identical  in  every  feature  and  &ct  with  Keakm  If 
Greenwood^  8  Creo.  Rep.  97. 

There,  as  here,  the  complainant  in  the  tiill,  had  deposited  in 
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the  hands  of  the  defendant,  a  large  amount  of  money  and  prop- 
erty,  to  be  used,  managed  and  invested,  for  her  benefit  in  the 
irud  and  confideTice  that  it  would  be  so  used,  managed  and  in- 
vested, as  would  be  most  conducive  to  the  complainant's  interest ; 
and  that  the  defendant  would  account  for  the  same,  and  the 
profits  arising  therefrom,  whenever  requested  so  to  do.  The 
bill  there,  as  here,  charged  that  the  defendant  accepted  the  trust, 
by  receiving  the  money  and  property,  for  the  purposes  designa- 
ted, and  had  made  large  profits  from  the  same.  In  both  cases, 
it  appears  that  the  trust  continued  as  a  subsisting  trust  in  defend- 
ant-—in  Keatan  Sf  Greenwood,  from  1835  to  1849,  and  in  the 
case  before  us,  from  1840  to  1847.  In  the  former  case  four- 
teen years  had  intervened,  before  an  account  and  settlement 
were  demanded  in  ;  the  present  case,  seven  years  only — -just 
half  that  time.  In  the  former  case,  we  held  that  the  Statute  did 
not  begin  to  run  in  favor  of  KeatoUj  the  defendant,  until  1849, 
when  the  agent  of  Mrs.  Greenwood,  the  complainant,  called  on 
him  for  an  account,  which  he  refused  to  render,  denying  that  he 
had  any  effects  of  her's  in  his  hands*  To  be  consistent,  we  can- 
not then,  do  otherwise  than  hold,  thai  from  the  allegations  in  the 
bill  and  the  testimony  in  the  case  before  us,  the  starting  point 
for  the  operation  of  tlie  Statute,  was  in  1847,  when  Brown  was 
called  on  by  Smith,  for  an  account,  and  a  settlement  was  de- 
manded. It  does  not  appear,  even  at  that  time,  that  the  trust 
was  disavowed,  or  any  adverse  claim  set  up  to  the  funds  in  his 
hands. 

Our  judgment  therefore  is,  that  this  being  a  case  of  express 
trust,  created  by  the  act  of  the  parties,  that  the  Statute  did  not 
begin  to  run  in  favor  of  Brown,  so  long  as  the  trust  continued 
and  was  acknowledged  by  Brown ;  for  until  he  repudiated  the 
trust,  his  possession  was,  in  contemplation  of  law,  the  possession 
of  his  cestui  que  trust. 

Mr.  Wellborn  argues,  that  according  to  the  rule  in  Kane  vs. 
Bloodgood,  (7  Johns.  Ch.  Bep.  123,)  and  which  has  received  the 
sanction  of  this  Court,  that  Smith  having  an  ample  remedy  at 
Law,  for  the  recovery  of  his  effects,  i.  e.  trover  or  detinue,  or  as- 
sumpsit for  money  had  and  received,  that  he  could  not  evade- 
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tiie  Statute  by  electing  to  sue  in  Chancery;  and  that  ail  that 
Chancery  could,  or  would  do,  would  be  to  hear  a  reasonable  ex- 
euse,  for  having  omitted  to  sue  at  Law ;  and  that  to  go  beyond 
this,  would  be  to  place  the  rights  of  defence,  in  certain  cases,  in 
the  hands  of  plaintiffs,  and  to  permit  them  at  will  to  use  the 
Courts  of  Chancery,  as  die  means  of  arresting  them  from  de*- 
fendants. 

Conceding  all  this  to  be  true,  does  it  apply  to  the  case  made 
by  this  record  ?  This  bill  is  not  filed  to  recover  back  the  fund 
wjerdy^  placed  in  the  hands  of  Brown  by  Smith,  but  to  compd 
his  estate  to  answer  for  the  due  performance  of  the  trust,  which 
he  voluntarily  assumed  in  his  life  time,  for  the  benefit  of  the 
complainant  And  in  England  no  action  at  Law  would  lie  for 
this  purpose.  Had  the  trust  been  terminated  by  Brown's  codp 
verting  the  effects  to  his  own  use,  or  denying  that  he  held  them, 
and  notifying  Smith  of  the  fact,  trover,  or  detinue,  or  assompsit, 
might  have  been  brought  as  suggested  ;  and  under  that  state  of 
facts,  these  Common  Law  actions  would  have  afforded  an  ample 
and  adequate  remedy,  and  the  Statute  of  Limitations  would  have 
run  against  a  proceeding  in  Chancery,  from  that  time. 

But  neither  party  desired  to  discontinue  the  trust ;  on  the 
contrary,  it  was  permitted  to  run  on,  until  the  year  Brown  died* 
And  now  an  appeal  is  made  to  Chancery,  not  to  recover  the 
assets,  but  to  coerce  an  account  of  the  trust,  in  accordance  with 
the  contract,  which  I  repeat,  no  Common  Law  suit  vrill  reach ; 
resort  can  only  be  had  to  Equity,  where  matters  of  this  sort  are 
alone  cognizable  and  relievable. 

It  is  possible  that  under  the  53d  section  of  the  Judiciary  Act 
of  1799,  conferring  Equity  powers  upon  our  Superior  Courts, 
and  the  amendatory  Statute  of  1820,  which  allows  parties,  tn 
all  cases^  to  institute  their  action  upon  the  Common  Law  side  of 
the  Court,  where  they  conceive  that  they  can  establish  their 
claim  without  resorting  to  the  conscience  of  the  defendant,  that 
a  suit  at  Law  might  be  brought  in  this  State,  to  enforce  even  the 
execution  of  a  trust.  Such  an  attempt  however,  would  ohvious* 
]y  be  attended  with  such  stubborn,  if  not  insurmountaUe  diffi«« 
culties,  that  few  attorneys  would  have  the  courage — ^I  had  aliiK)9fe 


MACON,  FEBRUARY  TERM,  18B2.  808 


Walk«r  VA  Walker. 


aaid  the  hardihood-^to  make  tbe  experiment.    It  is  doe  to  coun- 
sel to  state,  that  they  do  not  take  this  position. 

I  submit,  moreover,  that  if  it  be  true,  that  where  a  party  has  a 
bgal  remedy,  he  cannot  escape  the  Statute  by  retreating  into 
Equity :  so  on  the  other  hand,  under  the  Acts  I  have  quoted, 
where  he  conceives  that  he  has  none — and  in  this  class  of  cases, 
Ae  discretion  is  lodged  with  the  party  himself — and  when  by  the 
Common  Law,  he  has  no  other  recourse  but  in  Chancery,  it 
would  be  oppressive  in  the  extreme,  to  take  away  his  right;  and 
for  myself  I  must  insist  and  hold,  that  in  cases  like  the  present, 
At  principle  of  legal  remedies,  has  no  application.  The  trust 
was  executory  and  subsisting ;  and  until  put  an  end  to  by  the* 
separate  act  of  one  of  the  parties,  or  the  joint  afct  of  both, 
there  was  no  starting  point  for  the  operation  of  the  Staitute ;  it 
nevttr  eookl  begin  to>riH>,  so  long  as  the  trust  was  acknowledged, 
as  a  continuing,  subsisting  trust. 

[4.J  In  tiew  oi  the  whole  case,  we  shall  grant  a  ve-hearing 
wtitM  the  complaizNtnt  will  write  off,  from  the  amount  of  hi» 
mcoTery,  tbe  sum  paid  by  Brown,  for  Smith,  to  Fannin's  estate, 
to  wit,  the  sum  of  $2877  14,  with  interest  thereon,  from  the 
fint  of  January,  1842,  and  ao  adj^dgie  accordingly. 


No.  30. — B.  Walker,  caveator,  &c.  plaintiff  in  error,  vg.  N. 
t.  WAiAE%propounder,  &a  defendant. 

[1.]  Where  there  has  beekL  evidence  in^  a  catude  eabmitibed  to  tbe  Jxxrf  (to 
both  ddesy  which  ib  very  conflicting,  and  no  rule  of  Uw  Tiolated  in  ite  ad- 
mission, it  is  error  in  the  Court,  to  grant  a  new  trial,  on  the  ground  that 
the  Yerdiet  is  contrary  to  eridence.  Hie  Jury  in  such  cases,  are  the  exClu* 
Jadgflit  flBft»)  tiM  voigHofthe  evidence,  and  the  credftnUty  of  the 


[2.].  When4L  Juror  hae  heeaimpannelled  to  try  a  caase,  and  durhig  the  tnal» 
andbefore  he  has  rendered  his  verdict,  he  ahaUbe  entertained  hy  either  of 
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the  parties,  at  their  expetue,  and  the  verdict  is  found  in  £aTor  of  the  partj 
■o  entertaining  the  Juror,  the  verdict  vriW  be  eet  aside. 

Motion  for  new  trial,  in  Upson  Superior  Court.  Decided  by 
Judge  Stabke,  April  Term,  1851. 

At  the  July  Term,  1850,  of  the  Inferior  Court  of  Upson  Coun* 
ty,  sitting  as  a  Court  of  Ordinary,  the  will  of  Charity  Walker  was 
propounded  for  record,  by  her  executor,  Nathaniel  F.  Walker. 
Benjamin  Walker,  an  heir  at  law,  of  the  said  Charity,  filed  a 
caveat  to  the  will.  The  Court  admitted  the  will  to  record,  and 
the  caveator  entered  an  appeal. 

At  the  April  Term,  1851,  of  Upson  Superior  Court,  the  cause 
came  on  to  be  tried  on  the  appeal. 

Much  testimony  was  introduced  by  both  parties,  in  relation  to 
the  capacity  of  the  testatrix  to  make  a  will. 

Obediah  C.  Gibson  stvom,  ^^  He  was  a  subscribing  witness ; 
testatrix  was  a  very  old  woman,  and  quite  feeble;  thought  she 
was  of  sound  and  disposing  mind,  at  the  time  of  the  execution 
of  the  will." 

Dr.  Knox,  a  subscribing  witness,  testified,  ^Uhat  testatrix  was 
of  sound  and  disposing  mind  and  memory,"  &c. 

Dr.  Cheney,  examined  on  the  part  of  the  caveator,  testified  that 
he  had  known  testatrix  since  1843 :  that  he  was  the  only  physi* 
cian  she  had  for  five  years ;  when  she  died,  he  thought  she  was 
in  her  dotage." 

Jacob  King  testified,  '^  that  he  did  not  think  testatrix  capable 
of  anything." 

A  great  number  of  witnesses  was  introduced,  both  by  the 
propounder  and  caveator,  and  the  evidence  was  conflicting. 

The  Jury  found  a  verdict  against  the  will. 

Whereupon  counsel  for  propounder,  moved  for  a  new  trial, 
upon  the  following,  among  other  grounds : 

1st.  Because  after  the  Jury  were  impanelled  to  try  the  cause, 
and  after  the  testimony  had  been  submitted,  and  a  portion  of  the 
argument  of  counsel  had  been  made,  during  the  recess  of  the 
Court  from  one  day  until  the  next,  Nathan  Respass,  one  of  the 
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Jurors,  went  borne  "with  the  caveator,  at  his  inTitation,  and  ivas 
by  said  caveator  entertained  by  him  at  his  expense.  2nd.  Be* 
cause  the  verdict  was  contrary  to  the  evidence. 

At  the  hearing  of  the  motion  for  a  new  trial,  counsel  for  ca- 
veator, admitted  that  Respass  the  Jarof,  spent  the  night  at  the 
house  of  caveator,  as  stated  in  the  first  ground  for  a  new  tjial. 

The  Court  permitted  Respass,  the  Juror,  to  file  his  affidavit  in 
substance :  that  he  had  been  on  terms  of  intamacy  and  friend- 
ship with  caveator,  for  more  than  20  years ;  that  he  had  no  con- 
versation with  him  in  relation  to  the  trial,  nor  did  the  circum- 
stance of  his  spending  the  night  at  the  house  of  caveator,  in- 
fluence him  in  giving  his  consent  to  the  verdict,  &c. 

The  Court  granted  a  new  trial,  on  both  the  grounds  taken  in 
the  rule  nm,  and  counsel  for  caveator  excepted. 

J«  Floyd  and  (xoode,  for  plaintiff  in  error. 
Gbeeme  and  Habman,  for  defendant  in  error. 

By  the  Court. — ^Wabnek,  J.  delivering  the  opinion. 

In  this  case,  there  was  a  motion  for  a  new  trial  in  the  Court 
below,  on  two  grounds:  First.  Because  the  verdict  was  contrary 
to  the  evidence*  Second.  Because  one  of  the  Jurors,  impannell- 
ed  to  try  the  cause,  while  the  same  was  pending,  and  after  the 
testimony  had  been  submitted,  and  a  portion  of  the  argument  of 
counsel  had  been  made,  during  the  recess  of  the  Court  from 
one  day  until  the  next,  went  home  with  the  caveator,  remained 
all  night  at  his  house,  and  was  entertained  by  him,  at  his,  the 
caveator's,  expense^  in  whose  favor  the  verdict  was  found  by  the 
Jury. 

[1.]  The  Court  below  granted  a  new  trial  on  bath  the 
grounds  taken  in  the  rule.  In  relation  to  the  first  ground,  that 
the  verdict  was  contrary  to  the  evidence,  the  Court,  in  our  judg- 
ment, was  clearly  in  error*  There  was  much  evidence  on  both 
sides,  in  regard  to  the  capacUy  of  the  testatrix  to  make  a  will, 
and  this  evidence  was  very  conflicting.   The  capacity  of  the  tea- 
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tatrix  to  make  si  vnl\j  and  the  credibility  of  the  witnesses,  were 
exclustvely  questions  for  the  consideration  of  the  Jury.  Hiese  itf 
no  complaint,  that  any  rule  of  law  was  violated  by  the  Court, 
in  submitting  the  facts  to  the  Jury  for  their  considcraiioD.  This 
question  has  been  repeatedly  adjudicated  by  this  CoiirL  Ov^ 
vs.  Jackson^  4  Geo,  Rep.  360.  ^rmis  vs.  Barker ^  Aid,  170. 
Pedt  vs.  Lanij  2  /ifeUy,  16.  Stroud  vs.  Mmpj  7  Geo.  Rep.  269. 
Flaumoy  vs.  Jfewl<mj  8  Geo.  Rep.  306. 

[2.}  In  our  judgment,  the  new  trial  was  properly  granted  by 
the  Court  below,  on  the  ground  that  the  Juror  was  entertained 
at  the  expense  of  thecaveator,  as  stated  in  the  reeonL 

It  is  true,  the  affidavit  of  the  Juror  was  produced,  ia  which  h« 
states  that  his  verdict  was  not  influenced  by  tbe  kindneaB  and 
hospitality  of  the  caveator.  But  we  place  our  judgment  on  tiK 
principle  of  the  Common  Law,  which  we  consider  a  safe  and 
salutary  rule.  When  a  Juror  bas^  been  iHpainelled  to  try  a 
cause,  and  during  the  trial,  and  before  he  has  rendered  his  ver- 
dict, he  shall  be  eniertainedy  by  either  of  the  parties,  at  their  ex- 
pensey  and  the  verdict  be  in  favor  of  the  party  so  entertaining 
the  Juror,  the  vtrdict  will  be  set  asides  GroiUm  an  Jfeio  Trials^ 
96,  97,  98,  and  cases  there  cited.  This  rule  is  indispensably 
necessary  to  preserve  the  puritf  and  integrity  of  Juxy  trials  in 
ourCourts,  and  cannot  be  too  strictly  enforced'. 

Let  the  judgment  of  the  Gotnt  bebw,  gnenting  a  new  tml, 
q>0D  the  last  ground  considered  and  a^dged  by  this  Gonrt^ 
be  affirmed 
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No.  31.-^BicHABD  Bassett  and  others,  plaintifls  in  error,  tu. 
The  Gov£BNor«  use,  &c.  &c.  defendants  in  error* 

[L]  It  is  the  duty  of  the  Collector  of  Taxee  to  apply  for  a  eomminioD 
within  twenty  days  after  hia  election,  but  there  is  no  law  requiring  the 
Governor  to  issue  it  immediately ;  and  if  the  Collector  does  apply  for  his 
commission  within  time,  and  gives  boad  within  ten  days  after  he  is  do- 
tilled  that  bis  commission  has  arrived,  snch  bond  iea  valid  statutory  bond: 
UM,  also,  that  the  commission  must  issue  soon  enough  to  allow  the  Col- 
lector  ten  days,  before  the  first  day  of  July,  within  which  to  qualify. 

[2.]  It  is  not  compulsory  on  the  Justices  of  the  Inferior  Court,  to  take  boud 
and  security  of  the  Tax  Collector,  under  the  Act  of  1821,  fur  the  collec- 
tion and  payment  of  the  County  7kre»,  bat  discretionary.  When  required, 
it  is  the  dnty  of  the  Collector  to  give  it,  and  upon  failure  to  collect  and 
pay  over  the  County  taxes,  the  Justices  of  the  Inferior  Court  may  issue 
execution  for  the  same  against  him  and  his  sureties  on  such  bood  ;  and 
whether  such  bond  be  taken  or  not,  the  sureties  on  his  general  bond  are 
liable  to  make  good  his  default  in  the  collection  and  payment  of  the 
Ccmnit^  icuaee;  and  the  Justices  of  the  Inferior  Court  may  issue  execution 
against  them  for  the  same,  in  the  name  of  the  Governor,  for  their  use. 

[a.]  Such  execution  may  issue  at  any  time,  and  is  properly  returnable  before 
the  Justices  of  the  Inferior  Court,  they  being  authorized  to  act  in  this 
regard  as  individuals,  and  not  as  a  Court- 

[4.]  The  execution  issues  in  such  cases  for  the  balance  of  the  amount  of  the 
taxes  aseesBod  for  County  purposes,  and  not  paid  over  on  the  first  Monday 
in  December :  and  it  is  not  neceesary  t^at  the  execution  be  based  on  any 
order  or  judgment  of  the  Justices;  yet,  it  is  expedient  that  there  be  such 
an  order  passed. 

p.]  "Wben  tiie  Inferior  Court  had  authorized  the  Collector  to  receive  Coun- 
ty orders  in  payment  of  Comity  taxes,  and  exeeution  has  issued  against 
him  lor  taxes  mipaid,  he  is  entitled  to  be  credited  thereon,  for  soch  orders 
only  as  he  may  have  turned  over  to  the  Court,  or  tendered  to  tbem»  or 
which  he  brings  into  Court  and  there  tenders. 

[6.]  Citizens  of  a  County,  held  to  be  competent  as  Jurors  to  try  an  issue 
made  on  an  execution  issued  against  the  Tax  Collector  and  his  sureties  for 
tike  Osttnty  Taxes,  not  coUected  and  paid  over  aeoording  tolaw. 

niegality^  in  Bibb  Superior  Court.    Tried  before  Jadge  Stabke, 
July  Term,  1851, 

On  the  first  day  of  January,  1849,  Bicbard  Bassett  was  elect- 
ed Tax  Collector  in  and  for  the  County  of  Bibb,  for  that  year. 
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On  the  fifth  day  of  June  following,  he  executed,  in  the  preftence 
of  three  of  the  Justices  of  the  Inferior  Court,  his  bond,  as  such 
Collector, 

At  the  January  Term,  1850,  of  said  Court,  the  Justices 
thereof  passed  an  order  authorizing  a  Ji.  fa,  to  issue  against 
Bassett  and  his  securities,  for  the  sum  of  |5024  57  cents,  as  so 
much  County  Tax  collected  by  him,  for  the  year  1849. 

On  the  28th  day  of  January,  ^fi*fa.  was  issued  accordingly, 
by  the  Clerk  of  said  Court,  returnable  to  the  March  Term  fol- 
lowing. 

To  the  f,  fa,  B&ssett  and  his  securities  filed  an  affidavit  of 
illegality,  upon  the  following,  among  other  grounds : 

1.  That  said  bond  was  not  executed  and  accepted  at  the 
time,  and  within  the  time,  and  in  accordance  with  the  provisions, 
and  in  the  manner  specified  and  required  by  law,  in  cases  of 
Tax  Collector's  bond. 

2.  That  the  office  of  Tax  Collector  of  the  County  of  Bibb 
was  vacant,  under  the  provisions  of  the  Statute  in  regard  to  such 
cases  made  and  provided,  at  the  time  said  bond  purports  to  have 
been  made  and  executed. 

3.  That  the  bond  on  which  this^.  fa.  was  issued,  not  being 
good,  as  claimed  in  the  preceding  grounds,  as  a  statutory  bond, 
nor  in  fact,  good  and  binding  upon  the  defendants  at  all,  or  if  at 
all,  only  as  a  voluntary  bond,  the  Inferior  Court  had  not  the 
power  summarily  to  issue  a  fi.  fa.  on  such  bond,  against  Bas* 
sett  and  his  securities ;  and  that  the  order  passed  by  the  said 
Court,  authorizing  the^.^.  to  issue,  was  unconstitutional  and 
void,  because  no  notice  was  given  to  Bassett  and  his  securities, 
and  they  were  deprived  of  a  trial  by  Jury. 

4.  That  tlie  whole  amount  claimed  in  said  fi.  fa.  was  the 
extraordinary  or  County  tax ;  and  that  the  bond  given  by  Bas- 
sett was  executed  to  the  Governor  of  the  State,  for  the  collec- 
tion of  the  State  Tax,  and  the  performance  of  his  duties  as 
Tax  Collector ;  and  that  no  bond  was  ever  given  by  Bassett  for 
the  collection  of  the  extraordinary  or  County  tax. 

5.  That  the^.^.  should  have  issued  in  the  name  of  the 
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Justices  of  the  Inferior  Court,  for  the  use  of  the  County  of  Bibb, 
and  not  in  the  name  of  the  Governor,  &c. 

7.  That  a  part  of  the  amount  of  said  jS.^.  is  for  taxes  never 
collected  by  Bassett,  as  is  required  by  law,  before  issuing  such 
an  execution. 
•  Counsel  for  the  plaintiffs  traversed  the  grounds  taken  on  the 
affidavit  of  illegality,  and  the  cause  was  transferred  to  the  Ap- 
peal Docket  in  the  Superior  Court  of  Bibb  County,  by  consent. 
The  cause  came  on  to  be  tried  on  the  appeal,  at  July  Term, 
1851,  of  Bibb  Superior  Court,  when  counsel  for  the  defendants 
objected  to  the  array  of  Jurors,  on  the  ground  that,  being  citi- 
zens of  Bibb  County,  they  were  interested  in  the  issue.  The 
Court  overruled  the  objection,  and  defendant,  by  his  counsel,  ex* 
ceptej^.  Counsel  for  defendant  objected  to  4he  issue  being 
tried,  for  want  of  jurisdiction  in  the  Inferior  Court,  the 
fi-Jh'  having  been  made  returnable  to  that  Court,  when  it 
should  have  been  made  returnable  to  the  Superior  Court ;  and' 
also,  because  \i\efi.Ja.  was  founded  on  an  order,  purporting  to 
have  been  passe<l  at  the  January  Term,  1850,  of  said  Inferior 
Court,  when,  in  fact,  there  was  no  such  term  of  said  Court. 

The  Court  overruled  the  objections,  and  defendant's  counsel 
excepted. 

The  fourth  and  fifth  grounds  taken  in  the  affidavit  of  illegali- 
ty, being  legal  questions,  were,  after  argument,  overruled  by  the 
Court,  and  counsel  for  defendants  excepted. 

When  the^.^.  was  tendered  in  evidence,  counsel  for  de- 
fendants objected,  on  the  ground  that  it  did  not  follow  the  judg- 
ment,  and  the  objection  was  overruled  by  the  Court,  and  defen- 
dants excepted. 

In  the  progress  of  the  trial,  the  defendants  proved  that  a 
portion  of  the  taxes  for  which  the^.  fa,  was  issued,  had  not 
been  collected  and  was  not  in  the  hands  of  Bassett  at  the  time 
of  issuing  the  execution,  and  thereupon  they  moved  to  quash  the 
Jl.Jii.  The  motion  was  overruled  by  the  Court,  and  counsel  for 
defendants  excepted. 

After  the  testimony  was  closed,  counsel  for  defendants  moved 
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the  Court  to  ^thdraw  the  cause  from  the  Jury,  because  the  Jury 
was  not  the  one  stricken. 

The  Court  overruled  the  motion,  and  counsel  for  defendants 
excepted. 

The  Court  charged  the  Jury,  that  if  Bassett  had  collected 
the  County  taxes  in  money,  or  had  ^^  orders"  of  the  kind  the 
Inferior  Court  had  agreed  to  receive,  enough  to  pay  the  balance 
due  for  County  taxes,  in  either  case  he  was  entitled. to  no  credit 
on  the^.^.  except  for  such  an  amount  of  County  orders  as 
he  had  actually  paid  over  or  tendered. 

The  Court  also  charged  the  Jury,  that  the  bond  of  Bassett  and 
his  securities  was  a  good  and  statutory  bond. 

To  which  rulings  of  the  Court,  counsel  for  defendants  ex- 
cepted. 

And  upon  these  several  exceptions  have  assigned  error. 

Rutherford,  Hines  and  Hall,  for  plaintiffs  in  error. 

Stubbs  &  Lester  and  Whittle,  for  defendants. 

By  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[I.]  The  bond  of  the  CoUedar  is  a  good  statutory  bond. 
The  Act  of  13^  Dtcember^  1809,  does  not  embrace  CoUedors. 
Whether  intentionally  or  inadvertently,  they  are  omitted.  It 
applies  only  to  Qerks  of  the  Superior j  htftrim  and  Courts  of  Or^' 
dmaryy  Sheriffs^  Coroners  and  County  Surveyors^  and  requires 
them  to  make  application  to  the  Gk)vemor  for  their  commissions 
within  twenty  days  after  their  election.  OAb^s  JV.  Dig.  200.  By 
the  .^d  ^1811,  Collectors  and  other  County  officers,  are  re- 
quired to  take  their  oaths  of  office  and  give  bond  within  (91 
days  qfkr  they  are  notified  of  the  arrival  of  their  commissions. 
Cobb's  Jf.D.  202.  And  by  the  Act  of  1823,  Collectors  md 
other  officers  are  required  to  apply  for  and  obtain  their  commis- 
sions and  certificates,  and  qualify  within  the  time  and  manner 
theretofore  pointed  out  by  law ;  and  if  they  do  not,  their  offi- 
ces are  to  be  considered  vacant^  and  they  are  declared  to  be 
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ineligible.  CoN>^s  JV*.  D.  209.  I  do  not  doubt  but  that  the  Act 
of  1823,  bj  a  fair  construction,  may  be  considered  as  extending 
the  provisions  of  the  Act  of  1809  to  CoUedorSj  and  therefore, 
it  is  the  duty  of  the  Tax  CoUedar  to  apply  to  the  Governor  for 
his  commission  within  twenty  days  from  his  election ;  and  when 
the  commission  is  sent  forward  to  the  Inferi&r  Cowtj  to  qualify 
within  ten  days  from  the  time  of  his  receiving  notice  of  its  arri- 
vaL  And  if  it  is  not  applied  for  within  the  time,  or  if  it  is,  and 
it  is  sent  out  by  the  Governor,  and  he  is  duly  notified  of  its  ar- 
rival and  he  does  not  qualify  within  the  ten  days,  his  office  will  be 
declared  vacant  and  he  be  ineligible,  unless  his  failure  to  do  so 
was  occasioned  by  the  act  of  others,  over  which  he  could  have 
no  control.  The  position  taken  against  this  bond  is,  that  it 
was  not  taken  within  thirty  days  from  the  election  of  the  offi- 
cer, giving  him  twenty  days  to  apply  for  his  commission,  and 
ten  days  to  qualify  after  it  issues.  A  bond  executed  after  thir- 
ty days,  it  is  said,  is  not  taken  according  to  the  Statute,  and 
therefore  the  office  is  vacant  and  the  bond  void ;  and  inasmudi 
as  this  officer  was  elected  in  January  and  this  bond  bears  date 
in  Junej  it  is  void  as  a  Statutory  bond.  Without  yielding  our  as- 
sent to  the  conclusions,  in  their  full  extent,  to  which  the  counsel 
come,  or  stating  wherein  they  are  properly  subject  to  modification, 
the  necessities  of  this  case  require  us  to  say  only,  that  it  does  not 
appear  firom  this  record,  but  that  the  application  for  the  commission 
was  made  within  twenty  days,  and  the  officer  gave  liis  bond 
within  ten  days  after  it  was  sent  forward,  and  he  had  notice  of 
its  arrival.  Certain  things  the  law  requires  the  Collector  to  do : 
he  must  apply  to  the  Governor  for  his  commission  within  twen- 
ty days,  and  when  the  commission  issues  and  he  has  notice,  he 
must  qualify  within  ten  days.  These  are  burdens  put  upon 
)iim ;  and  he  must  do  these  things  at  his  peril.  As  to  the  first — 
applying  for  his  commission — ^it  does  not  appear  to  us  that 
he  failed  to  apply.  We  must  presume  that  he  did  apply. 
As  to  the  second,  the  obligation  to  qualify  does  not  arise  untU 
the  commission  issues.  We  know  of  no  law  which  requires 
the  Governor  to  issue  the  commission  as  a  matter  of  course, 
as  soon  ae  application  is  made  for  it     Although  it  is  to   be 
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considered,  that  in  ficcordance  with  the  policy  of  these 
Statutes,  looking  to  the  prompt  qualification  of  County  oflt 
cers,  and  through  that  to  the  efficiency  of  the  public  service, 
he  will  issue  the  commission  so  soon  as  applied  for;  yet,  there 
is  no  law  which  requires  him  to  do  so.  He  is  required,  by  the 
Act  of  1810,  to  commission  Collectors  and  Receivers,  but  no 
time  is  specified  within  which  it  shall  be  done.  Cobb^s  JV*.  Dig. 
200.  If  the^e  is  no  reason  operating  upon  the  mind  of  the 
Governor  for  deferring  it,  he  Mill  commission  them — ^that  is,  he 
will  send  out  the  commission,  with  a  dedimus  to  the  Jtidicet 
of  the  Inferior  Qmrij  who  will  deliver  it,  upon  the  officer's  giving 
bond.'  And  no  doubt,  the  intent  of  the  law  is,  that  he  will  do 
so  without  delay,  generally.  But  if  there  are  reasons  which 
the  Governor  esteems  of  sufficient  weight  for  postponing  it,  he  is 
not  prohibited  by  law,  from  doing  so ;  provided,  always,  that 
when  issued  at  all,  he  must  issue  it  so  early  as  to  give  the 
Collector  the  allotted  time  to  qualify,  before  the  first  of  July;  at 
which  time  the  law  requires  him  to  proceed  with  the  collection 
of  the  taxes.  CoWs  JV.  D.  1073.  Such  is  the  usage  of  the 
Executive  office,  grown  up  under  able  men,  upon  a  fair  consid- 
ation  of  the  Statutes.  The  Act  of  1804  requires  the  Governor 
to  take  bond  of  the  Collectors,  and  transmit  to  the  Inferior  Court 
2i  dedimus  for  its  execution.  The  dedimus  is  usually  accompa* 
nied  with  a  commission ;  but  this  Act  fixes  no  time  within 
which  it  shall  be  done.  By  the  5th  section  of  the  same  Act, 
the  Collectors  and  Receivers  are  made  responsible  to  the  £rectt- 
tive  Department,  and  are  amenable  to  such  rules,  in  conducting 
the  duties  of  their  offices,  as  the  Governor  may  think  necessary 
and  proper.  CobVs  JV*.  D.  1046.  Wherein  it  would  seem, 
that  discretion,  of  course  limited  by  the  positive  provisions  of 
law,  is  given  to  the  Governor,  as  to  the  general  supervision 
of,  and  control  over  these  officers.  We  have  had  occasion  to  say 
in  other  cases,  and  we  shall  say  in  this  case,  that  the  collection 
of  the  taxes  is  left  by  our  laws,  to  be  enforced  mainly  by  the 
Executive,  For  these  reasons  we  affirm  the  judgment  of  the 
Court  below,  deciding  that  this  is  a  good  statutory  bond.  If 
good  as  a  statutory  bpnd,  the  question  made  as.jto  the  right  of 
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trial  by  Jury,  upon  the  assumption  that  this  proceeding  was  on 
a  voluntary  bond,  need  not  be  considered. 

[2.]  The  next  ground  of  error  which  I  notice,  is  the  ruling 
of  the  Court,  that  the  sureties  of  the  Collector  are  liable  upon 
this  bond  for  a  failure  to  pay  over  the  Cminiy  taxes.  It  was  made 
payable  to  the  Governor,  and  is  the  general  bond  given  by  the 
officer  for  the  faitliful  performance  of  his  duties  as  Tax  CoUedor. 
The  counsel  for  the  plaintiffs  in  error,  hold  that  it  is  intended 
to  secure  the  payment  of  the  State  tax  alone,  and  that  the 
sureties  are  not  bound  to  make  good  a  defalcation  of  their  prin- 
cipal, therefore,  in  failing  to  pay  over  the  taxes  raised  for  County 
purposes.  They  insist  that  by  law,  the  Jutiice$  of  the  hferior 
Couri  are  required  to  demand,  and  the  Collector  is  required  to 
give,  a  separate  bond,  to  secure  the  faithful  execution  of  his  du- 
ties, so  far  as  the  collection  and  settlement  of  the  County  taxes 
are  concerned ;  and  inasmuch  as  this  is  so,  the  bond  to  the  Cro* 
vernor  is  only  to  secure  the  faithful  performance  of  his  duties, 
so  far  as  the  collection  and  settlement  of  the  State  taxes  are  con- 
cerned. A  necessary  deduction  from  these  propositions  is,  that 
the  sureties  on  the  bond  to. the  Governor,  are  not  liable  for  a 
failure  to  pay  over  the  County  taxes.  To  settle  this  ques- 
tion, it  is  not  necessary  to  go  behmd  the  Act  of  1804,  which  was 
of  force  when  this  proceeding  was  instituted.  By  the  6ih  sec* 
Hon  of  that  Act,  Qdledors  are  required  to  enter  into  bond,  with 
sujgScient  securities,  before  they  enter  on  the  duties  of  their  of- 
fice. By  the  6^  sed»  the  Governor  is  required  to  take  bond  of 
the  CoUedorSy  with  security,  ^*  for  the  due  performance  of  all 
the  duties  required  of  them."  The  Justices  of  the  hferior  Oniric 
in  the  same  section,  are  charged  with  the  duty  of  receiving  and 
causing  the  bond  to  be  executed,  and  of  seeing  to  it,  that  the 
security  is  sufficient.  They  are  '^to  approve"  the  sureties. 
CoWsJ^.  D.  1046.  This  bond  is  ^'for  the  due  performance  of 
all  the  duties  required"  of  the  Collector — required  by  law. 
Not  one,  or  a  part  of  these  duties,  but  all.  It  is  his  official  bond, 
intended  to  insure  fidelity  in  the  execution  of  his  trust,  and  thus 
to  protect  the  public  from  loss.  The  law  makes  no  specifica- 
tion of  his  duties ;  nor  does  it  limit  the  extent  of  the  obligation 
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assumed  by  the  sureties.  They  undertake  for  him,  that  he  will 
duly  perform  all  the  duties  which  the  law  devolves  upon  him ; 
and  if  he  makes  default  in  any,  they  agree,  by  signing  his 
bond,  to  make  it  good.  It  is  into  such  a  league,  and  no  less, 
that  they  come.  This  is  clear  from  the  law  under  which  the 
bond  is  taken.  Their  obligation  is  co-extensive  with  the  objects 
and  ends  contemplated  by  law,  in  requiring  bond  and  security. 
It  is  furthermore  manifest,  from  the  very  terms  of  their  contract. 
In  this  very  bond  they  agreed,  that  if  their  principal,  Richard 
BasseU,  Tax  Collector  of  the  County  of  Bibby  for  the  year  1849, 
shall  not  well  and  truly  do  and  perform  all  and  singular  the  duties 
required  of  him,  in  virtue  of  his  office,  as  Tax  Collector,  according 
to  law  and  the  trust  reposed  in  him,  then  they  will  be  bound  to  the 
Governor  in  the  sum  of  $18,000,  to  make  good  his  default.  It  is 
not  for  them,  therefore,  to  demur  to  any  liability,  which  grows  out 
of  a  failure  on  his  part,  faithfully  to  do  and  perform  any  duty  re- 
quired of  him  by  law,  in  virtue  of  his  office.  And  what  are  the 
duties  required  of  him  ?  To  collect  and  pay  over,  by  a  speci- 
fied time,  the  State  taxes.  Nor  is  this  the  whole  of  his  duty. 
He  is  required  expressly,  by  the  ^d  o/*1821,  to  collect  the  ex- 
traordinary taxes  levied  by  the  Justices  of  the  Inferior  Court  for 
County  purposes ;  andVlie  same  Act  provides  a  compensation 
for  this  service.  Cohh^sJf.  D.  184.  One  of  the  duties  then, 
devolved  upon  him  by  law,  in  virtue  of  his  office,  is  to  collect 
and  pay  over  the  County  tax;  to  do  which,  faithfully,  his 
sureties  have  guarantied.  They  signed  his  bond  with  knowl- 
edge of  the  fact,  that  it  was  a  part  of  his  official  duty  to  collect 
and  pay  over  the  County  taxes ;  for  they  are  presumed  to  know 
and  to  contract  in  reference  to  the  public  laws  of  the  State. 
This  is  not  all.  By  the  Act  of  1810,  the  Justices  of  the  Infe- 
rior Court  are  authorized  to  issue,  in  their  own  names,  for  the 
use  of  the  County,  execution  against  any  Tax  Collector  and 
his  sureties,  who  may  be  in  default  for  the  County  taxes. 
Cobb^s  Jf.  D.  1056.  When  in  default  for  the  State  taxes, 
execution  is  issued  by  the  Comptroller.  Here  is  a  remedy  pro- 
vided for  the  Counties.  The  Act  of  1810  was  re-enacted  in 
1816.     Cobb^s  Jf.  />.  1062.     And  with  greater  clearness  and 
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Stringency  by  the  Act  of  1825.  CoWs  Jf.  D.  1066.  It 
is  not  to  be  questioned  therefore,  that  the  sureties  are  liable  on 
this  bond,  unless  their  liability  is  relieved  by  the  Act  of  1821, 
which  authorizes  the  taking  of  a  separate  bond  for  the  County 
tax.  We  are  clear  that  it  is  not.  The  Act  is  in  the  following 
words:  ^^  It  shall  be  the  duty  of  the  Tax  Collector  of  any  Coun- 
ty in  which  an  extraordinary  tax  may  be  levied  in  the  manner 
provided  in  the  foregoing  sections  of  this  Act,  upon  being 
required  to  do  so  by  the  Justices  of  the  Ir^ferior  Courts  or  a  ma- 
jority of  them,  to  give  bond  and  approved  security  to  the  Jus- 
ikes  aforesaid,  or  their  successors  in  office,  in  a  sum  not  ex- 
ceeding double  the  amount  of  the  extraordinary  tax  assessed, 
conditioned  for  the  faithful  collection  and  payment  of  the  same 
into  the  Clerk's  office  of  the  Inferior  Court ;  there  to  remain  sub- 
ject, to  the  order  and  application  of  the  Justices  of  the  Jnferior 
Courty  for  County  purposes,  &c."  C^Ab^s  JV".  D.  184.  The 
bond  authorized  by  this  Act  is  accumulated  security  for  the 
collection  and  payment  of  County  taxes.  It  does  not  supersede 
the  liability  of  the  sureties  on  the  general  official  bond,  but 
provides  a  security  in  addition  thereto.  They  are  liable,  with  or 
without  any  second  bond,  upon  this  undertaking,  that  the  Col- 
lector shall  perform  all  the  duties  of  Ms  office,  one  of  which, 
we  have  seen,  is  the  collection  of  the  County  tax.  It  is  made 
the  duty  of  the  Collector  to  give  this  additional  bond,  when  re- 
quired so  to  do,  by  the  Justices  of  the  Inferior  Court.  They  are 
not  required  by  the  law  to  demand  it.  It  is  within  their  dis- 
cretion to  require  it  or  not.  This  is  obviously  the  intention  of 
the  Act.  It  does  not  make  it  a  qualification  for  entering  on  the 
duties  of  his  office.  The  giving  the  other  bond  is  a  precedent 
condition  to  performing  the  duties  and  receiving  the  emolu- 
ments of  the  office.  And  if  he  presumes  to  collect  taxes  with- 
out giving  it,  he  is  subject  to  a  heavy  forfeiture,  and  a  severe 
pei^al  infliction.  This  bond  he  is  bound  to  give,  only  "  upon 
being  required  so  to  do,  by  the  Justices  of  the  Inferior  Courty 
or  a  majority  of  them."  They  demand  it,  if  in  their  judgment 
the  interest  of  the  County  requires  it,  and  not  otherwise.  This 
<li8cietion  is  left  with  them  for  good   reasons.     The  amount  of 
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the  County  tax  is  not  ascertained  when  the  general  official 
bond  is  given.  It  may  be  more  or  less.  The  first  bond  may 
or  may  not  be  amply  sufficient.  The  sureties,  or  some  nf  them, 
may  be  solvent  when  it  is  given,  and  become  insolvent,  or 
may  depart  the  realm  and  eloign  their  property.  The  taking 
of  a  second  bond  being  a  matter  of  discretion,  if  they  do  take 
it,  I  should  hold  the  sureties  still  bound  on  the  first,  with  the 
sureties  on  the  second  ;  and  if,  as  in  this  case,  they  do  not  take 
it,  we  are  well  satisfied  that  the  sureties  on  the  first  bond  are 
liable. 

[3.]  At  the  January  Term,  1850,  the  Inferior  Court  passed 
an  order,  reciting,  that  Richard  Bassetty  Tax  Collector  for  the 
County  of  Bibby  had  collected  the  sum  of  $5024  57  cents,  and 
had  refused  to  pay  over  the  same  to  the  proper  authorities  enti- 
tled to  receive  it;  that  the  same  was  levied  for  County  purposes, 
and  as  such  collected,  and  was  now  in  his  hands,  and  had  been 
duly  demanded  of  him  ;  and  directing  that  execution  issue 
against  him  and  his  sureties,  (naming  them)  in  terms  of  the 
Statute,  for  the  aforesaid  sum  of  money,  with  interest  at  the 
rate  of  25  per  cent,  and  that  the  order  be  entered  upon  the 
minutes  of  the  Court.  Upon  this  order,  execution  issued  agabst 
Baxsett?Lnd  his  sureties,  ibr  the  sum  of  $5024  57  cents,  with  25 
per  cent,  interest  and  cost,  in  the  name  of  George  W.  Toumsj  Gov^ 
emor  and  Commander  in  Chief  of  the  Army  and  Jfdvy  of  tkit 
Slate  J  for  the  use  of  the  hferior  Court^  for  the  Courdy  of  Bibb. 
In  the  progress  of  the  trial,  divers  exceptions  were  made  upon 
this  order  and  the  execution  issued  upon  it.  It  is  insisted  by 
counsel  for  the  plaintiffs  in  error,  that  this  order  and  execution 
are  void,  because, 

1st.  The  order  was  granted  at  January  Term  of  the  bifariar 
Court ;  and  there  is  by  law,  no  such  term  for  the  bif  trior  Court 
of  Bibb  County. 

2d.  Because  the  order  was  taken  and  the  execution  issiied 
for  a  larger  sum  than,  as  turned  out  in  evidence,  the  Collector 
had  collected  and  held  in  his  hands  at  the  time.  And  as  part 
and  parcel  of  this  position,  they  say,  if  they  are  void  in  part, 
they  are  void  as  to  the  whole. 
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3d.  Because  the  iXKu&on  ought  to  have  issued  in  the  name 
of  the  Justices  q/  the  Inferior  Courts  for  the  use  of  the  County  of 
BAbj  instead  of  Geo*  W.  Tawns^  Govennor^  ^c.  tfc.  for  the  use  of 
the  Inferior  Court  of  BAb  County. 

4th.  Because  the  execuHon  T^as  made  returnable  before 
the  Inferior  Court,  when  it  ought  to  have  been  returned  to 
the  ^tperiof  Courtj  the  Inferior  Court  having  no  jurisdiction  of 
the  cause. 

6th.  Because  the  execution  does  not  follow  the  judgment  or 
order  upon  which  it  is  founded. 

All  these  grounds  were  assumed  before  the  Court  below, 
either  in  ihe  iUegoHtyy  Or  as  exceptions  to  the  admissibility  of  the 
execuHon  in  evidence,  and  were  overruled.  It  is  not  material 
how  the  questions  are  made — ^they  are  here  for  consideration. 

The  principles  upon  which  public  agents  act,  where  they 
are  authorized  to  issue  process  for  the  collection  of  public  mo- 
ney, when  stated,  afford  a  sufficient  answer  to  several  of  those 
exceptions.  The  execution  in  this  case  was  issued  by  virtue 
of  the  Act  of  1826.  The  first  section  is  as  follows:  **In  all 
cases  where  there  maybe  any  tax  due  to  the  County yin  the  hands 
(rf  the  Collector  of  any  County,  and  collected  by  the  Tax  Collec- 
tor of  any  County,  and  not  paid  over  to  the  proper  authority 
on  or  before  the  first  Monday  in  December  next,  after  the  same 
may  be  collected  in  any  year,  the  Justices  of  the  Inferior  Court, 
or  a  majority  of  them,  in  each  County  be,  and  they  are  hereby  au- 
thorized, immediately  to  issue  execution  against  any  Tax  Col- 
lector and  his  securities,  so  neglecting  or  refusing  to  pay  over 
such  tax.'*  The  U  section  makes  him  liable  for  26  per  cent, 
interest.     CobVs  JK  D.  1066. 

[4.]  Hie  power  conferred  upon  the  Justices  by  this  Act,  is 
not  conferred  upon  them  as  a  Court,  but  as  individuals.  They 
are  the  agents  of  the  State,  made  so  by  this  Act,  for  the  pur- 
pose of  collecting  the  public  funds  in  the  hands  of  the  Collec- 
tor. Whilst  they  are  for  the  purposes  of  each  County  more  im- 
mediately, yet  the  whole  State  is  interested  in  them.  Each 
of  the  Coimties  have  as  much  interest  in  the  County  taxes,  of 
all  the  rest,  as  each  County  has  in  the  social,  educational  and 
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monetary  prosperity  of  all  the  rest.  County  taxes  are  raised 
by  legislative  authority.  They  can  be  raised  no  other  way. 
They  are  a  part  of  the  public  revenue  of  the  State*  To  collect 
them  when  in  arrear,  the  Legislature  has  clothed  the  Justices 
of  each  County,  or  a  majority  of  them,  with  the  power  of  issuing 
a  process.  It  is  called  on  execution*  It  is  in  the  nature  of 
a  distress.  It  issues  without  a  trial,  and  without  a  judgment 
The  State  moves  by  its  agents,  directly  upon  the  Collector 
and  his  sureties,  and  seizes  and  sells  their  property  by  a  process 
which  it  calls  an  exe(iution,  and  which  is  an  execution.  It 
is  the  process  by  which  the  Collector  is  forced,  and  his  sureties 
who  are  his  vouchers,  are  forced  to  perform  a  duty,  which  be 
and  they  owe  to  the  State,  and  that  is  to  pay  up  the  public 
funds  in  arrear.  It  is  the  same  kind  of  power  with  that  with 
which  the  Comptroller  is  clothed,  and  with  that  with  which 
the  Colkdor  himself  is  clothed.  See  Doe  ex  dem,  Gladney  vs. 
Deavorsj  lately  decided  at  Columbus^  ante^  page  81.  Upon  this 
view  of  the  duties  and  powers  of  the  Justices  in  this  regard, 
it  is  quite  immaterial  whether  the  order  was  passed  in  term 
time  or  in  vacation.  It  was  an  act  of  the  individuals  and  not  of  the 
Court.  So  also,  upon  this  view,  the  execution  is  properly  re- 
turnable before  themselves ,  and  the  two  objections,  that  the 
order  was  issued  at  an  impossible  term  and  returnable  before 
them  at  the  subsequent  March  Term,  fall  to  the  ground. 

The  law  makes  it  the  duty  of  the  Collector  to  pay  in  the 
County  taxes  on  or  before  the  first  Monday  in  December.  If 
he  fails  to  do  it,  he  and  his  sureties  are  immediately  liable  to 
process  of  execution.  The  execution  is  to  be  issued  by  the 
Justices.  They  are  to  determine  what  amount  is  not  paid. 
Clearly  there  is  but  one  way  for  them  to  ascertain  that  fact, 
and  that  is,  to  give  him  credit  for  what  is  paid  of  the  County 
assessment)  and  issue  execution  for  the  balance.  It  is  an  un- 
fair construction  of  the  Act  of  1825,  to  say  that  it  intends  that 
execution  shall  issue  only  for  the  sum  that  he  has  in  fact 
collected  and  holds  in  his  hand.  If  this  be  the  true  construction, 
then,  the  Collector  is  perfectly  safe,  if  he  folds  his  hands 
and  declines  to  collect  a  single  dollar^  or  having  collected  the 
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taxes,  puts  them  out  of  his  hands  in   the  purchase  of  property 
or  in  any  otiier  way.    It  must  be  admitted  that  the  Act  is  framed 
with  singular  inaptness  of  phraseology.     It  declares  that  in  all 
cases  where  there  may  be  any  tax  due  to  the  County,  in  the 
hands  of  the  Collector j  and  collected  by  him,  and  not  paid  over  to 
the  proper  authorities,  on  or  before  the  first  Monday  m  Decem- 
ber, execution  shall  issue.     The  kUer  bears  the  construction  of 
plaintiff  in  error ;  but  that  construction   makes  the  Statute  sui- 
cidal.   It  is  ambiguous,   and  therefore   open   to  construction, 
and  we  must  look  to  the  subject  matter  and  the  objects  in  view, 
to  get  at  the  legislative  intention.     The   subject  matter  is  the 
County  taxes,  and  the  object  is  to  provide  means  of  collecting 
them   out  of  the  Collectors  and  their   sureties.    This   object 
could  not  be  effected,  if  execution  could  issue  only  for  the  taxes 
coUeded  and  in  hand.     To  give  any  proper  effect  to  the  Act,  we 
must  infer  that  the  Legislature  meant  to  say,   that  the  amount 
due  to  the  County  from  the  Collector  should  be  the   sum  for 
which  the  execution  should  issue  ;  and  when  not  paid  over  by 
the  first  Monday  in  December,  that  it  should  be  considered   as 
collected  and  in  hand.     This  is  not  an  tmreasonable  presumption, 
when  it  is  recollected  with  what  promptly  coercive  powers  the 
Legislature  has  clothed  the  Collectors.   It  would  be  curious  indeed, 
if,  to  such  a  process  as  this,  and  in  the  face  of  this  Act,  and  in  the 
teeth  of  the  policy  of  all  our  legislation  upon  these  subjects,  the 
Collector  in  arrear  on  the  first  Monday  in  December,  could  come 
in  and  say,  I  have  not  collected  these  taxes  ;  or,  I  have  col- 
lected them,  but  they  were  not  in  hand,   for  I  have  paid  them 
for  land  and  negroes.     His  duty  is  to  collect  and  pay,   by  the 
first  of  December ;  and  if  he  has  not  done  so,  it  is  the  duty 
of  the  Justices  to  issue  execution  at  once,  for  all  the   taxes  on 
that  day  unpaid.    So  we  hold  that  there  is  nothing  in  the   ex- 
ception that  the  execution  issued  for  more  than  was  proven  to 
have  been  collected,  and  that  if  it  be  bad  in  part,  it  is  bad  as 
to  the  whole  amount. 

Nor  do  we  perceive  that  there  is  any  force  in  the  objection 
that  the  execution  does  not  follow  the  order.  In  point  of  fact 
itfoUows  the  order  very  closely.    I  cannot  find  wherein  there 
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is  a  variance.  It  is  right  that  the  Justices  should  keep  a  re- 
cord of  their  proceedingrs.  The  order  was  necessary  as  a  me- 
morial of  their  action.  But  it  is  not  a  judgment.  It  was  not  neces- 
sary to  pass  such  an  order,  as  the  basis  upon  which  an  execu- 
tion might  issue.  It  issues  upon  the  balance  due  by  the  authori- 
ty of  the  law.  If  so — and  about  that  there  is  no  doubt-^  there 
Was  a  variance,  the  variance  would  not  be  fatal  to  the  executi<m. 
This  objection  goes  upon  the  idea  that  the  execution  issues 
upon  a  judgment,  as  in  cases  of  judgments  rendered  upon  trials 
at  Law  or  in  Equity.  If  this  order  he  a  judgment  then,  all  the 
exceptions  which  assail  it,  which  I  have  been  considering, 
ought  not  to  have  been  considered;  because  illegality  cannot 
go  behind  the  judgment,  but  reaches  only  matters  in  discharge 
of  the  execution. 

If  this  proceeding  had  been  instituted  against  BasseU  and  his 
securities,  on  a  bond  given  under  the  Act  of  1821,  the  execu- 
tion would  then  have  issued  in  the  name  of  the  Justices  of  the 
In/erior  Courts  Jar  the  use  of  the  County  ofBihh^  as  counsel  con- 
tend this  execution  ought  to  have  been  issued ;  because,  that 
bond  is  taken,  payable  to  iheJtisiicesoJlhe  Injtrior  Court.  This 
execution  is  issued  to  charge  BasseU  and  his  securities  on  his 
general  official  bond,  which  is  niade  payable  to  the  Governor. 
It  follows  the  bond,  and  was  legally  issued  in  the  name  of  the 
Governor  J  for  the  use  of  the  Justices  of  the  Inferior  Court  of  He 
County  of  Bibb,  The  Grovernor  is  the  obligee  of  the  bond,  and 
the  Inferior  Courts  as  agents  of  the  County  and  trustees  of  its 
funds,  are  the  users. 

[5.]  We  think  that  the  Court  was  right  in  instructing  the  Jury 
that  the  plaintiffs  in  error  were  entitled  to  a  verdict  only  for  suck 
orders  as  were  paid  over  or  tendered.  The  Inferior  Court  had 
authorized'the  Collector  to  receive  County  orders  of  a  certain 
description  in  payment  of  County  taxes ;  and  they  instructed 
their  attorney  to  allow  them  in  settlement  with  the  Collector,  for 
the  balance  due  the  County.  Upon  the  trial  he  claimed  a  credit 
for  certain  of  these  orders,  although  not  turned  over  to  the  Court, 
or  tendered  to  them  or  their  attorney  in  payment,  or  brought 
into  Court  and  there  tendered.    These  orders  could  cot  be  al* 
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lowed  ia  hia  faTor,  without  being  taken  up  by  the  Court — without 
subjeoting  them  to  the  necessity  of  paying  them  twice.  They 
are  negotiable,  and  .were  presumed  to  have  been  transferred  by 
the  Collector  and  still  outstanding.  The  Court  did  not  err 
in  holding  him  to  produce  them.  Certainly  it  was  a  demand  of 
extraordinary  modesty  to  ask  to  be  credited  with  orders  which 
he  had  not  returned  to  the  Court,  and  which  he  did  not  offer 
to  their  acceptance  out  of  Court,  and  which  he  could  not  pro* 
diice  in  Court ;  simply  because  he  had  received  them  from  the 
tax-payers.  Just  as  well  might  he  ask  a  credit  for  money  re- 
ceiyed  for  taxes,  which  he  had  not  paid  over  and  which  he  does 
not  bring  into  Court  and  plead  as  a  tender. 

[6.]  The  exception,  that  the  Jury  which  tried  the  cause  was 
not  the  Jury  stricken,  was  waived  in  the  argument.  When  the 
cause  came  on  to  be  tried,  counsel  for  the  plaintiff  in  error 
objected  to  all  and  singular  the  array,  upon  the  ground  that  they 
being  citizens  of  Bibb  County,  were  interested  in  the  event 
of  the  issue,  which  being  overruled,  tliey  excepted.  This  is  a 
challenge  to  the  polls,  propter  affedum.  Counsel  for  the  plain- 
tiffs in  error  rely  upon  the  case  of  The  Mail/or^  ifc,  of  Coltm^ 
bus  vs.  GoekhiuSf  7  Geo^IL  139.  That  case  is  distinguishable 
from  this.  It  was  trover  for  a  slave,  brought  against  the  Mayor 
C^  Columbus ;  and  certain  members  of  the  Jury  who  tried  it, 
were  hi^kl  incompetent,  because  they  were  citizens  of  CohmJms 
and  inte>€»ted  in  the  event*  We  held  them  interested,  because 
they  were  liable  to  be  taxed  to  pay  the  verdict.  The  verdict 
in  that  case  against  the  Mayor j  fyc  vras  virtually  a  verdict  against 
the  citizena  whom  that  corporation  represented ;  to  pay  which, 
the  citizens  were  Uable  to  be  taxed.  Here,  the  citizens  of  the 
County,  ifintereated,havenotin  the  event  of  this  suit,  so  direct 
an  interest.  If  the  plaintiffs  in  execution  in  this  case,  fail  to  re* 
cover  of  the  Collector  and  his  sureties,  it  creates  no  charge  up* 
€01  the  County — fixes  no  claim,  to  pay  which,  the  citizens 
may  be  taxed.  Such  failure  may  or  may  not  make  it  necessary 
for  the  County  to  assess  and  levy  additional  taxes.  The  fund, 
if  received*  goes  into  the  County  treasury,  and  each  citizen  of 
the  County,  and  I  aiay  add,  each  citizen  of  the  State  is,  in  some 
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sense,  interested  in  its  being  paid  over.    But  it  is  not  so  laife 
an  interest,  or  so  direct  and  immediate  an   interest  as  the  citi- 
sens  of  Columbus  have,  in  the  event  of  a  suit  brought  against 
their  corporation,  and  which  they  may  be  taxed  to  pay.    But  far- 
ther, it  was  competent  in  that  case,  to  get  a  Jury  from  the  Coun- 
ty, not  citizens  of  Columbus.     So  that  excluding  the  citizens  of 
ColumlmSy  did  not  defeat  altogether  the  plaintifTs  remedy ;  but 
here,  if  the  citizens  of  the  County  are  excluded,  the  ftrnniiffs 
in  execution  have  no  remedy,  and  the   administration  of  the  law 
fails.     There  is  nothing  truer  and   nothing  sounder,  than   that 
Jurors  must  be  omni  excfpiione  majores.    Interest  in  the  issue 
to  be  tried  is  a  good  and  sufficient   ground  of  challange.     No 
man  can  sit  in  judgment  in  his  own   case.    Natural   reason — 
natural  justice,  and  all  good  social  policy,  forbid  such   a   thing, 
•  and  the  Common  Law  will  not  permit  it.    No  matter  how  slight 
the  interest  which  a  Juror  may  have  in  the  issue,  if  he  has  any, 
the  Common  Law  will  not  permit  him  to  try  it     The  law  will 
not  trust  the  rights  of  parties  to  the  passions  of  mankind.     The 
Sheriff  who  impannels  the  Jury — ^the   Jury  and  the   witnesses, 
must  be  indifferent  between  the  parties.     Thus  profound  is  the 
sense  of  the  importance  of  impartiality,  which  our  civiliza- 
tion entertains  in  the  administration  of  the  law.     "  The  law, 
(says  Lord  Mansfieldy)  has  so  watchful  an  eye  to  the   pure  and 
unbiassed  administration  of  justice,  that  it  will  never  trust  the 
passions  of  mankind  in  the  decision  of  any  matter  of  right. 
If,  therefore,  the  Sheriff,  a  Juror,  or  a  witness,  be  in  any  sort  m- 
ieresied  in  the  matter  to  be  tried,  the  law  considers  him  as  under 
an  influence  which  may  warp  his  integrity  or  pervert  his  judg- 
ment, and  therefore  will  not  trust  him."    3  BurrcWj   1856,  ^7. 
12  Mod.  669.    Hob.  87.     I  Salk.  396.    2  Johns.   R.  194.     1 
Boy,  230.  .8   S.  ^  R.  444.    2    Tyler j  401.    To  exclude 
a  jur)'man,  it  is  not  necessary  that  he  be  entitled  to  a  part  of  the 
recovery.    His  incapacity  arises  from  a  bias  in  the  facts  which 
he  is  to  try ;  ^^  and  whatever  be  the  facts  which  that  bias  touch- 
es, he  is  incapable  of  trying  those  facts."    Burrow,   1857. 
We  are  not  disposed  to  relax  this  Common  Law  rule,  except  in 
cases  situated  as  this  is.    I  am  rather  inclined  to  the  opinion. 


MACON,  FEBRUARY  TERM,  1852. 

Basteti  «<  aAviL  The  Governor,  use,  ^. 

tbat  upon  tbe  Common  Law  principles  stated,  the  exception 
was  well  taken  in  this  case.  According  to  those  principles,  I 
do  not  see  but  tbat  the  Jury  ought  to  be  held  as  having,  in  the 
facts  to  be  tried,  a  disqualifying  interest.  The  main  fact  is  the 
indebtedness  of  the  Collector  to  the  County.  If  found  for  the 
plaintiffis  in  execution,  the  fund  is  in  hand  for  the  purposes  of 
the  County— the  repairing  and  building  of  bridges,  the  maintain- 
ance  of  the  poor,  education,  &c. — and  ready  to  be  applied  in  db- 
charge  of  engagements  which,  it  is  fair  to  presume,  the  County 
has  already  made,  upon  the  faith  of  the  assessment.  In  that 
event,  it  is  also  fair  to  presume  that  no  other  or  farther  assessment 
will  be  necessary  to  meet  those  engagements.  But  if  found 
for  the  defendants,  it  is  to  be  presumed  that  further  assessment 
may  become  necessary  to  meet  those  engagements.  Under 
such  circumstances,  is  it  right  to  trust  the  passions  of  the  tax* 
payers  to  try  the  issue  i  The  Supreme  Court  of  New  York  ex* 
dudes  Jurors,  under  very  similar  circumstances.  In  a  Quitam 
action  to  recover  usurious  interest,  one  moity  of  which,  by 
Statute,  goes  to  the  use  of  the  poor  of  the  town  where  it  was 
received,  that  Court  would  not  permit  inhabitants  of  the  town 
to  try  the  action.  2  Johns.  R.  1 94.  It  must  be  obvious,  however, 
that  the  interest  of  the  Juiy  in  the  case  in  hand,  is  slight,  remote 
and  uncertain ;  and  that  the  presumptions  of  a  bias  growing  out  of 
it,  extremely  weak.  It  is  scarcely  greater  than  that  which  any 
citizen  has  in  good  and  effective  government,  or  in  the  general  ad- 
ministration of  justice.  It  is  no  greater  than  that  which  Jurors  have 
in  the  trial  of  criminal  offences,  any  portion  of  the  penalty  for 
-which,  goes  to  the  County.  In  such  cases,  I  have  not  known 
in  this  State,  the  competency  of  the  Jury  to  be  questioned. 
Such  being  our  view  of  the  character  of  the  interest  of  the 
Jury  in  this  case,  I  proceed  to  state  the  grounds  upon  which 
just  such  a  case  as  this  is,  is  not,  in  Georgia,  within  the  opera* 
tion  of  the  Common  Law  rule.  I  remark  first,  that  this  is  a 
tax  coUecHon  case.  To  secure  the  payment  of  the  public  revenue, 
more  than  the  ordinary  powers,  as  we  have  in  this  opinion  before 
shown,  are  confened  upon  the  agents  of  the  Government ;  and 
tbe  citizen  has  been  brought  under  some  severe  limitations  of 
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great  and  fundamental  principles.  For  example^  execution 
issues  against  tax  payers  and  Tax  Collectors  without  a  hearing, 
and  without  a  judgment.  When  a  taxpayer  is  in  default  for  the 
State  tax,  the  Judiciary  is  forbidden  to  interfere  between  bim 
and  the  State,  and  he  is  not  entitled  to  a  trial  by  Jury— >the  an. 
of  the  trial  by  Jury,  before  the  Constitution  of  *98,  being  sub- 
ject to  that  limitation.  These  exceptions  to  the  usual  course  of 
administration,  spring  out  of  an  inexorable  State  necessity,  in 
the  allowance  of  which,  the  wisdom  of  years  has  proved  the 
general  good  to  consist.  Why  should  not  the  same  necessity 
justify  a  relaxation  of  the  stringent  rule  as  to  the  qualifications  of 
Jurors,  in  cases  which  involve  County  taxes ;  for  they,  also, 
are  in  a  just  view  of  them,  a  part  of  the  public  revenue  ?  But 
we  do  not  rest  this  case  here.  By  the  State  Constitution,  civil 
causes,  with  some  exceptions,  within  which  this  case  does  not 
fall,  are  to  be  tried  in  the  County  w*here  the  defendant  re- 
sides. There  is  no  provision  in  the  Constitution  and  Laws 
for  a  change  of  venue.  This  cause  can  be  tried  nowhere  but 
in  the  County  of  Bibb,  where  all  the  defendants  reside,  and  if 
not  tried  there,  it  cannot  be  tried  at  all.  If  citizens  of  BM  are 
incompetent  to  try  it,  then  it  follows  that  the  administration  of 
the  law  utterly  fails,  and  the  State  cannot  compel  the  Collector 
to  pay  over  the  public  money  in  his  hands.  In  view  of  these 
things,  we  hold  that  the  Legislature,  when  it  authorized  the  col- 
lection of  County  taxes  from  the  Collector  and  his  sureties,  bad  in 
view  the  fact  that  issues  might  be  made  to  be  passed  upon  by  a 
Juiy  of  the  County,  and  that  the  laivs  thus  authorizing  the  coUec* 
tion,  operate  a  repeal  of  the  Common  Law,  in  such  cas$Sj  so  far  aa 
the  amount  of  interest  which  the  citiz^i  might  have  in  the  issue, 
would,  by  the  Common  Law,  disqualify  them  as  Jurors.  I  do  not 
perceive,  that  in  those  cases  where  in  this  country,  the  rigid  role 
of  the  Common  Law  has  been  enforce^,  the  administration  of  the 
law  would  have  failed,  by  reason  of  the  impossibility  of  trying 
the  cause  elsewhere,  or  by  reason  of  the  impossibility  of  get- 
ting a  Jury  wholly  unexceptionable,  where  the  case  was  tried. 
In  the  case  against  the  Mayor ^  ^c.  of  iheCXty  of  Columbus j  the 
administration  of  the  law  did  not  fail  by  exduding  ekuiens  of 
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0>binUni& ;  because  a  Jury  could  be  had  there  from  the  citizen^ 
of  the  County,  not  resident  within  the  corporation.  In  the  case 
cited  from  Bayj  the  right  of  the  Court  to  change  the  venue  was 
recognized.  Even  in  England,  I  am  inclined  to  think,  that  the 
rule  would  be  released  in  cases  like  this,  when  the  exclusion 
would  altogether  defeat  a  trial.  The  very  point  was  made  in 
the  case  quoted  from  Burrow.  Lord  Mansfield  did  not  deter- 
mine, but  seemed  to  waive  it,  by  ruling,  that  as  the  case  was 
made  triable  only  in  the  Court  of  the  corporation  and  by  free- 
men of  that  corporation^  by  a  law  of  their  own,  it  Ivas  their 
own  fault.  His  language  is  as  follows :  "  it  is  said  that  if  the 
defendant's  challenges  be  allowed,  the  corporation  will  be  left 
without  a  remedy  on  the  by-law.  The  answer  is,  that  if  the 
fact  be  true,  that  they  can  impannel  no  Jury  but  freemen,  the 
fault  was  their  own,  in  confining  the  action  to  their  own  Court. 
On  the  other  hand,  if  they  had  the  power  (as  the  City  id  a  Coun* 
ty  of  itself)  to  have  impannelled  noti-freemen,  it  was  their  own 
fault  that  they  did  not."  3  BurroWj  185S.  In  thus  ruling,  we 
are  sustained  by  the  Supreme  Court  qf  Massachusetts.  5  Mass.  90* 
Our  judgment  is^  that  in  oases  against  Tax  Collectors^  where 
the  interest  of  the  Jiiry  is  rMOdte,  Might  and  uncertain,  ^nd 
utrhen  their  e:ilfdusion  ^6uld  defeat  altogether  the  enforcement  of 
the  law  against  them,  that  the  citizens  of  the  County  are  not 
disqualified  as  Jurors,  because  of  that  interest. 
Let  the  jodgmtnt  b*  affirtoedy  gtBeraHy. 
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[2.]  A  couQt  for  rape,  and  an  attempt  to  commit  a  rape  hj  a  slave,  od  a 
free  white  female,  maj  be  united  in  the  same  indictmeot.  The  two 
counts  are  of  the  same  nature;  thej  require  the  same  plea,  the  same  judg- 
ment, and  the  same  ^tantum  of  punishment. 

[8.]  The  proper  time  for  the  prisoner  to  avail  himself  of  a  misjoinder  of 
counts,  for  distinct  offences,  and  to  compel  an  election,  is  when  the  indict- 
ment is  read  to  the  Jury.  He  maj  avail  himself  of  the  objection  by  de- 
murrer, or  on  motion  to  arrest  the  judgment. 

[4.]  In  general,  judgment  on  a  writ  of  error  will  follow  success  in  the  par- 
ticular issue.  It  is  proper,  however,  to  examine  the  whole  record,  and 
to  adjudge  either  for  the  plaintiff  or  defendant,  according  to  the  legal 
rights,  as  it  may  on  the  whole  appear,  notwithstanding,  or  without  regard 
to  the  issue  in  Law,  which  may  have  been  raised  and  decided,  between  the 
parties. 

L6.]  The  party  guilty  of  the  first  faulty  pleading,  cannot  demand  are- 
pleader. 

[6.]  Where  a  repleader  is  awarded,  no  error  ought  to  be  left  upon  the 
record. 

[7.]  On  an  indictment  fdr  a  rape,  the  Jury  may  find  the  accused  not  gnilty 
of  the  offence  charged,  but  of  the  attempt  only,  provided  the  evidence 
will  warrant  such  finding.  Held,  that  it  will  not  vitiate  the  verdict,  to 
swear  the  Jury  to  try  the  prisoner  for  the  attempty  as  well  as  the  rape. 

[8.]  In  a  prosecution  for  a  rape,  the  fact  of  the  woman's  having  made  com- 
plaint soon  after  the  assault  took  place,  is  evidence;  the porlicv/ars  of 
her  complaint,  however,  cannot  be  gone  into,  and  she  will  not  be  allowed 
to  name  the  prisoner,  as  the  person  who  committed  the  injury,  unless  by 
way  of  information,  to  lead  to  his  arrest. 

[9.]  A  confession,  whether  made  upon  an  official  examination,  or  in  dis- 
course with  private  persons,  which  is  obtained  from  a  defendant,  either  by 
flattery  of  hope,  or  by  the  impressions  of  fear,  honoevw  9lightly  tht  emotum 
may  be  implanted,  IS  NOT  ADMISSIBLE  EVIDENCE. 

[10.]  It  is  no  objection  to  the  competency  of  confessions,  that  they  were 
made  'while  the  party  was  in  legcU  imprisonment. 

[11.]  A  reversal  upon  writ  of  error,  cannot  be  claimed  on  the  ground  that 
the  Court  in  its  charge,  referred,  by  way  of  illustration,  to  evidence  which 
was  not  in  the  record,  provided  the  Jury  were  referred  to  the  testimony! 
and  directed  to  examine  it  for  themselves ;  and  were  reminded  that 
they  were  the  exclusive  judges  of  the  facts,  irrespective  of  any  opinion 
which  the  Court  might  entertain  or  express,  respecting  them. 

[12.]  A  person  who  has  committed  an  offence,  maybe  convicted  upon  his  own 
voluntary  confession,  although  it  is  totally  imcorroborated  by  any  other 
proof. 

[18.]  In  England,  the  doctrine  maybe  considered  as  satisfactorily  established, 
whatever  doubts  may  have  been  expressed  in  this  county  to  the  contrary, 
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that  exira-judieial  eonfeanotWf  uncorroborated  by  any  other  proof,  as  to  the 
corpus  delicti^  are  of  tbemselyes  sufficient  to  convict  the  prisoner. 

[14.]  A  rape  may  be  committed  on  an  infant. 

[15.]  A  child  under  ten  years  of  age,  cannot  consent  to  carnal  intercourse,  ao 
as  to  rebut  the  presumption  of  force. 

[16.]  Will  not  the  same  presumption  be  made  in  forcing  one  over  ten,  who 
is  still  a  child  in  stature,  constitution,  and  physical  and  mental  develop- 
ments ?     Queref 

[17.]  Every  indictment  is  sufficiently  technical  in  this  State,  which  states 
the  offence  to  plainly,  that  a  man  of  ordinary  capacity  would  readily  un- 
derstand the  nature  of  the  offence  charged. 

[18.]  The  Courts  will  take  judicial  notice  of  the  usual  abbreviations  of 
christian  names. 

[19.]  Upon  an  indictment  against  a  slave  for  a  rape  on  a  free  white  female 
the  verdict  was,  *'we  the  Jury  find  the  prisoner  guilty  of  an  attempt 
to  commit  a  rape :"  Held,  that  it  was  sufficiently  full,  and  need  not  neg- 
ative the  charge  of  rape — that  being  the  legal  effect  of  the  findings ;  nei- 
ther was  it  necessary  to  add  on  a  free  white  female — that  being  the  issue  sub- 
mitted,  the  verdict  is  co-extensive  with  it. 

[20.]  The  XLVth  section  of  the  XlVth.  Division  of  the  Penal  Code, 
enacts,  that  upon  the  trial  of  an  indictment  for  any  offence,  the  Jury  may 
find  the  accused  not  guilty  of  the  offence  charged  in  the  indictment, 
but  guilty  of  an  attempt  to  commit  such  an  offence,  without  any  special 
count  in  the  indictment  for  such  attempt,  provided  the  evidence  before 
them  will  warrant  such  finding.  By  the  Act  of  February,  1850,  indicts 
meats  against  slaves  and  free  persons  of  color,  charged  with  capital 
offences,  are  to  he  framed  in  the  same  manner  as  indictments  against  free 
white  persons.  Held,  that  the  same  incidents  follow,  as  to  the  powers 
of  the  Jury,  in  finding  the  accused  guilty  of  the  attempt. 

Indictment,  in  Houston  Superior  Court.  Tried  before  Judge 
Powers,  October  adjourned  Term,  1851. 

At  the  October  adjourned  Term,  of  Houston  Superior  Court, 
held  in  December,  1851,  the  Grand  Jury  found  true  the  follow- 
ing bill  of  indictment : 

^^  The  Grand  Jurors,  &c.  in  the  riame  and  behalf  of  the  citi- 
zens of  Greorgia,  charge  and  accuse  Stephen,  a  man  slave,  the 
property  of  Nunn  Miller,  of  the  County  and  State  aforesaid, 
with  the  ofience  of  rape ;  for  that  the  said  Stephen,  as  afore- 
said, in  the  County  aforesaid,  on  the  31st  day  of  October,  1851, 
with  force  and  arms,  in  and  upon  one  Mary  Daniel,  the  said 
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Mary  Daniel  being  then  and  there,  a  free  white  female  in  the 
peace  of  God,  and  said  State,  then  and  there  being,  violently 
and  feloniously  did  make  an  attempt,  and  her,  the  said  Maiy 
Daniel,  the  said  Mary  Daniel  being  then  and  there  a  free  white 
female,  then  and  there  forcibly  and  against  her  will,  feloniously 
did  ravish  and  carnally  did  know,  contraiy  to  the  laws  of  said 
State,"  &c.  The  indictment  also  contained  a  count  for  "  an  at- 
tempt to  commit  a  rape." 

When  placed  upon  his  trial,  counsel  for  defendant  challenged 
the  array  of  Jurors,  upon  the  ground  that  the  Jury  chosen,  sum- 
moned and  impannelled  to  try  said  cause,  were  not  chosen, 
summoned  and  impannelled,  unoer  any  law  authorizing  the 
drawing,  summoning  and  impannelling  of  Jurors,  for  the  trial 

of  a  slave. 

The  Court  refused  to  sustain  the  challenge,  and  counsel  for  de- 
fendant excepted. 

Counsel  for  defendant  moved  the  Court  to  compel  the  Solicit-^ 
or  General,  to  elect  upon  which  count  in  the  ijuUctment  he 
would  go  to  trial,  before  the  same  was  read  to  the  Jury.  Which 
the  Court  declined  to  do,  and  counsel  for  defendant  excepted. 

The  Solicitor  General  swore  the  Jury  to  try  the  issue  formed 
upon  this  bill  of  indictment^  between  the  State  of  Georgia  and 
Stephen,  a  negro  man  slave,  &c.  who  is  charged  with  the  ofifence 
of  rape  and  of  an  attempt  to  commit  a  rape,  &.c. 

To  which  counsel  for  defendant  objected,  on  the  ground  that 
th^y  were  sworn  to  try  two  issues.  The  Court  overruleJ  the 
objection,  and  counsel  for  defendant  excepted. 

,The  State  introduced  Mrs.  Mourning  D.tniel,  the  mother  of 
Maiy  Daniel,  who  testified  that  immediately  after  the  commis- 
sion of  the  act  by  the  defendant,  Mary  Daniel  told  ker  that  it 
was  Stephen  who  injured  her. 

To  which  evidenqe,  counsel  for  defendant  objectoi* 

The  Court  overruled  the  objection,  and  counsel  (or  defendant 
^cepted. 

John  W.  Johnson,  was  introduced  as  a  vritness  on  the  part  of 

tihe  ^idtA,  who  testified  99  to  certain  admssionSy  (in  &ubfitaiMS^ 
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that  he  Vfw  g^ty  of  the  crime)  made  by  the  defendant,  when  in 
custody  of  the  Constable. 

Counsel  for  defendant  objected  to  the  evidence. 

The  Court  overruled  the  objection,  and  counsel  for  defendant 
excepted. 

The  Court,  among  other  things,  charged  the  Jury,  *^  th«t  though 
the  prisoner's  confessions  were  to  bereceiveil  with  great  caution, 
yet  if  they  sho^ld  find  that  they  were  corroborated  by  any  part 
of  the  evidence  testified  to  by  other  witnesses,  they  would 
amount  to  almost  positive  proof,  and  they  might  look  into  the 
testimony  and  see  if  his  confessions  were  so  corroborated.  For 
instance,  if  they  should  find  his  confessions  (made  to  Johnson) 
IB  regard  to  having  sent  for  Mary  Daniel,  (who  at  the  time  was 
in  an  adjoining  field)  to  bring  him  a  pin,  and  making  out  be  had 
a  splinter  in  his  finger,  agreed  with  a  similar  statement  made  by 
her  to  her  mother,  it  might  amount  to  confirmation  of  bis  con* 
fessions.  The  Court,  however,  charged  the  Jury,  that  they  were 
judges  both  of  the  law  and  the  facts,  and  that  they  were  not  to 
be  governed  by  any  opinion  of  the  Court,  in  criminal  cases,  if  it 
differed  from  their  own  opinion  of  the  law  and  facts,  &c. 

To  which  counsel  for  defendant  excepted. 

The  Jury  returned  the  following  verdict :  "  We  the  Jury  find 
the  prisoner  guilty  of  an  attempt  to  commit  a  rape.^^ 

Whereupon,  counsel  moved  an  arrest  of  judgment. 

Which  motion  was  overruled  by  the  Court. 

Counsel  for  deieud^t  then  moved  the  Court  for  a  new  trial, 
upon  several  grounds,,  predicated  upon  the  various  exceptions 
takea  in  the  progress  of  the  trial,  and  also  upon  the  form  of  veN 
diet  rendered  by  the  Juryi 

The  Court  overruled  die  motion  for  a  new  trial,  and  counsel 
for  defendant  excepted. 

Hau.  aad  Giiles^  for  plaintiffs  in  error. 

Sol.  Qc&eral  IteGsuFFEsrasm,  for  defendant  in  error. 
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By  \ht  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

The  prisoner  was  indicted  in  the  Circuit  Court  of  Houston 
County,  for  a  rape  on  the  body  of  Mary  Daniel.  On  the  trial,  the 
Jury  found  him  guilty;  and  this  application  is  to  reverse  the 
judgment  of  the  Court. 

I  shall  endeavor,  as  briefly  and  dispassionately  as  I  can,  to  in* 
vestigate  the  numerous  points  made  by  the  record.  The  crime, 
from  the  very  nature  of  it,  is  calculated  to  excite  indignation  in 
every  heart ;  and  when  perpetrated  by  a  slave  on  a  free  white 
female  of  immature  mind  and  body,  that  indignation  becomes 
greater,  and  is  more  difficult  to  repress.  The  very  helplessness 
of  the  accused,  however,  like  infancy  and  womanhood,  appeals 
to  our  sympathy.  And  a  controversy  between  the  State  of 
Greorgia  and  a  slave  is  so  unequal,  as  of  itself  to  divest  the  mind 
of  all  warmth  and  prejudice,  and  enable  it  to  exercise  its  judg- 
ment in  the  most  temperate  manner. 

[1.]  It  is  insisted,  in  the  first  place,  that  the  Jury  which  tried 
the  cause,  were  not  summoned,  chosen  or  impannelled,  under 
any  law  of  force  in  this  State,  for  that  purpose. 

It  is  conceded,  that  unless  this  proceeding  was  authorized  by 
the  Act  of  February,  1850,  providing  for  the  trial  by  the  Supe- 
rior Courts,  of  slaves  and  free  persons  of  color,  charged  with 
capital  offences,  that  it  cannot  be  sustained.  For  the  Acts  of 
1811  and  1816,  are  virtually,  if  not  directly,  repealed  by  this  late 
Statute,  changing  the  forum  for  the  trial  of  capital  offences, 
committed  by  this  class  of  our  population.  Does  this  Act  au* 
thorize  this  proceeding  ? 

In  the  absence  of  any  express  provision,  we  should  have  en- 
tertained no  doubt  whatever,  that  the  mere  transfer  of  jurisdic- 
tion, from  the  Inferior  to  the  Superior  Court,  carried  with  it  to  the 
latter  tribunal  all  the  means  necessary  and  proper  for  its  exer- 
cise. But  we  are  not  left  to  speculate  upon  this  subject  For 
the  Act  itself  declares,  that  after  a  bill  of  indictment  is  found 
true,  by  the  Grand  Jury,  against  the  slave  or  free  person  of  color, 
that  ^^  the  trial  shall  proceed  to  rendition  of  verdidy  in  conformity 
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with  the  provisions  of  the  Penal  Code ;  and  in   case  of  convic- 
tion, the  Judge  shall  pass  sentence,"  &c.    JVew  Digest,  1019. 

No  argument  or  illustration  could  make  the  point  plainer. 
The  Juries  for  the  trial  of  capital  offences  committed  by  slaves 
or  free  persons  of  color,  are  to  be  summoned,  impannelled  and 
sworn,  in  the  same  manner  as  are  those  for  the  trial  of  like 
crimes  committed  by  free  white  citizens. 

[2.]  The  next  complaint  is,  that  the  Court  overruled  the  mo- 
tion made  by  the  counsel  of  the  prisoner,  to  compel  the  State's 
attorney  to  elect  on  which  count  in  the  indictment  he  would  tiy 
the  prisoner,  before  swearing  the  Jury  and  charging  them  unth 
the  case. 

The  indictment,  as  originally  framed  and  found,  contained  two 
counts,  one  for  rape,  and  the  other  for  an  assault  with  intent  to 
commit  a  rape. 

[3.]  The  prisoner  might  have  availed  himself  of  the  ob- 
jection upon  demurrer  to  the  indictment,  or  on  a  motion  in  ar- 
rest of  judgment.  The  first  application  was  made  before  a  sin- 
gle Juror  had  been  sworn,  and  it  was  repeated  before  the  in- 
dictment was  read.  The  Court  ver}'  properly  held,  there  being 
no  demurrer  filed  to  the  form  of  the  indictment,  that  it  was  not 
as  yet  judicially  advised,  that  there  were  two  counts  in  the  in- 
dictment, and  could  not  be,  until  it  was  read.  And  it  might 
have  added,  that  the  Solicitor  General  might,  ex  tnero  matuy 
make  the  election.  The  motion  was  ultimately  sustained,  and 
the  State  elected  to  try  on  the  first  count. 

Another  view  of  this  question,  makes  it  equally  conclusive  to 
my  mind  against  the  plaintiff  in  error.  In  this  case  we  are  clear, 
that  the  defendant  had  no  right  to  force  an  election.  For  the 
two  ofiences  charged  in  the  indictment,  being  of  the  same  na- 
ture, requiring  the  same  plea,  the  ^ame  judgment,  and  the  same 
quantum  of  punishment,  the  State  might  have  proceeded  to  trial 
on  both  counts  at  the  same  time. 

[4.]  Admitting  then,  that  the  Judge  committed  a  mistake  in 
law,  in  not  entertaining  the  motion  at  an  earlier  stage  of  the  trial, 
8tiU  upon  an  examination  of  the  whole  record,  finding  as  we  do, 
that  the  second  count  in  the  indictment  should  not  have  been 


232  SUPREME  COURT  OF  GEORGIA. 

Stephen,  a  slave,  v«.  The  State  of  Georgia- 

stricken  out  at  all,  we  should  adjudge  for  the  StMe,  the  legal 
right  upon  the  -whole  case  being  with  the  State.  If  the  second 
count  ought  to  have  been  permitted  to  stand,  then  it  wad  no 
error  in  the  Court  to  refuse  to  strike  it  out  at  any  stage  of  the 
trial. 

[5.]  The  party  guilty  of  the  first  faulty  pleading  caAnot  de- 
mand a  repleader.  1  Chiity*s  PL  694.  Stephens  <m  PL  120. 
WaUcervs.  Walker,!  Wash.  (Va.)  135.  ShelUm  vs.  Pollock,! 
Hen.  fy  Mtivf.  427.  HiU  vs.  Harvey,  2  Munf.  525^  and  the  ca^ 
tes  in  the  note.     Green  vs.  Bailey,  5  Mtmf.  251. 

And  admitting  there  is  error  in  the  particular  eitception,  the 
judgment  will  not  be  reversed,  if  it  appear  distinctly  upon  Ae 
whole  record,  that  the  prevailing  party  was  entitled  to  succeed. 
Houghton  vs.  Sleuk,  10  VemU.  Rep.  520. 

The  object  of  a  proceeding  in  error  is  to  reach  the  judgment, 
and  to  avoid  it,  when  it  does  not  possess  the  elements  upon 
which  alone  all  judgments  should  stand.  But  a  Court  will 
never  set  aside  a  judgment,  because  error  may  have  been  com* 
mitted  upon  some  particular  point,  where  an  examination  of  th^ 
whole  record  conclusively  shows,  that  the  judgment  was  correct* 
]y  rendered.  Oitin  Harman  vs.  Kelly,  Payne  arid  others,  14  OMd 
Rep.  502. 

Another  familiar  rule  is,  that  an  Appellate  Court  will  not  re- 
verse a  judgment,  where  it  is  clear,  from  the  entire  record,  that 
the  plaintiff  in  error  never  can  recover.  Rogers  vs.  MeDiU  ^ 
Campbell,  9  Geo.  Rep.  506.    4  Ata.  Brock  ts.  Yongiie,  SH. 

[6.]  Where  a  repleading  is  Awarded,  tio  error  odght  id  be 
left  upon  the  record.  Kempe  vi.  Orews,  1  Ld.  Rm/moffd,  169. 
Onoper,  510. 

[7.]  It  is  neict  objected  that  the  Jury  that  tried  the  cause 
was  not  legally  sworn. 

Each  of  the  Jurors  was  Sworn,  "  well  and  truly  to  try  the  is* 
sue  found  upon  the  bill  of  indictment  between  the  State  ^ 
(Georgia  and  Stephen,  a  man  slave,  the  property  of  Nunn  Miller^ 
who  was  charged  trith  the  offence  of  rape  and  an  attempt  to  com* 
mit  a  rape,  and  a  true  verdict  to  give  according  to  evidence.** 

The  issue  submitted  was  rape  or  no  rape ;  And  ttetf,  &e  Joiy 
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were  sworn  to  tiy.  They  did,  it  is  true,  under  this  issue,  find 
tiie  prisoner  guilty  of  an  attempt.  And  holding  as  we  do,  that 
it  was  competent  for  the  Jury  to  render  such  a  verdict,  we  can- 
not see,  why  the  fact  that  they  were  sworn  to  try  him  for  the  aU 
tempty  as  well  as  ^  od  Uselfy  should  vitiate  the  verdict 

[8.]  In  relation  to  that  portion  of  the  testimony  of  Mourning 
M.  Daniel,  the.  mother  of  the  girl,  in  which  she  stated,  that 
when  her  daughter  complained  to  her  of  the  injury  done  her, 
she  said,  ^^  it  was  Stephen  that  hurt  her,"  we  find  it  somewhat 
difficult,  upon  principle,  to  sanction  its  admission.  The  general 
rule  deducible  from  the  books,  seems  to  be  that  in  a  prosecution 
for  a  rape,  the  fact  of  the  woman's  having  made  complaint,  soon 
after  the  assault  took  place,  is  evidence;  and  that  the  particulars 
of  her  complaint  cannot  be  gone  into.  Roscoe  on  Crim*  Ev. 
23.  By  the  laws  of  Scotland,  the  particulars  of  such  declara- 
tions, when  made  de  recently  are  received.  But  this  privilege  is 
e3ctended  to  those  accounts  only  which  are  connected  more  or 
less  directly  with  the  res  gestm  of  the  injury ;  or  which  were  so 
recently  given  after  it,  as  to  form,  in  some  sort,  a  seqael  to  the 
actual  violence.    {Id.)  . 

If  this  statement  of  the  girl  was  uncorroborated  by  other  proof, 
we  should  send  this  case  back.  If  the  identity  of  the  ofiender 
was  a  debateabl^  question,  and  there  was  a  conflict  of  testimony 
respecting  it,  we  should  be  unwilling  to  see  the  prisoner  suffer 
a  felon's  death,  however  richly  he  may  deserve  it.  But  that  the 
violence  inflicted  was  done  by  Stephen,  he  never  denied,  but 
freely  admitted,  and  all  the  proof  points  that  way.  The  only 
effect  of  this  statement  was  to  lead  to  the  arrest  of  the  prisoner; 
and  in  that  view  of  it,  perhaps,  it  was  not  altogether  objection- 
able. 

[9.]  Another  assignment  is,  that  the  Court  erred  in  admitting 
the  confessions  of  prisoner,  testified  to  by  John  W.  Johnson — the 
same,  as  it  is  alleged,  having  been  extorted  by  duress  and  the 
excitement  of  hope  and  fear. 

Mi.  Johnson  testified  that  the  Constable  having  the  custody  of 
Stephen,  left  him  temporarily  in  his  charge,  and  that,  during  his 
absence,  the  prisoner  commenced  conversing  about  the  case,  and 
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said  that,  "  he  was  very  sorry  that  he  had  done  as  he  had,  and 
that  had  it  not  been  for  Anthony  (another  slave)  he  should  not 
have  acted  so."  Witness  cautioned  prisoner  to  be  careful  how 
he  talked,  for  that  it  might  cose  him  his  Ufe.  He  then  asked  him 
if  the  charge  was  true?  He  said,  ^^  Yes,  but  Anthony  caused  him 
to  do  it."  He  stated,  ^^  that  he  had  heard,  that  if  a  girl  was  not 
large  enough,  that  to  tie  something  around  her  waist,  would 
make  her  big  enough.  Mary  did  not  make  much  objection  to 
having  the  handkerchief  tied  around  her,  but  when  it  came  to 
throwing  her  down  on  the  ground,  she  objected  and  struggled." 
He  said,  '^  he  did  not  succeed  in  accomplishing  his  ends,  she 
was  too  small."  He  said, "  the  devil  had  induced  him  to  do  it." 
The  confession  was  made  by  the  side  of  Moreland's  store  house, 
at  Hayneville.  The  boy  was  chained  at  the  time.  He  sta- 
ted further,  ^^  he  sent  for  the  girl  to  bring  him  a  pin,  making  out 
that  he  had  a  splinter  in  his  finger,  and  in  that  way  he  got  hold 
of  her.  She  was  picking  cotton  on  one  side  of  the  fence,  and 
he  at  work  on  the  other."  Witness,  at  the  outset,  advised  the 
prisoner  not  to  confess,  and  exhorted  him  to  tell  the  truth  if  he 
said  any  thing. 

[10.]  We  see  nothing  which  would  require  these  confessions 
to  be  excluded  ;  no  threats  or  promises,  or  improper  contrivan- 
ces of  any  kind,  were  used  to  influence  the  prisoner  to  make 
them.  He  spontaneously  acknowledged  his  guilt,  and  designa* 
ted  Anthony  as  having  instigated  him  to  do  the  deed,  before  a 
word  was  spoken  to  him  by  Mr.  Johnson.  And  then  he  was 
solemnly  warned  of  the  fatal  consequences  which  might  result 
to  himself,  from  the  disclosures  which  he  might  make. 

It  has  been  forcibly  and  truly  urged  that  the  human  mind,  un- 
der the  pressure  of  calamity,  is  easily  seduced,  and  is  liable,  in 
the  alarm  of  danger,  to  acknowledge  indiscriminately  a  falsehood 
or  a  truth,  as  different  agitations  may  prevail ;  and  hence  the 
humane  rule  of  evidence,  that  a  confession,  whether  made  upon 
an  official  examination  or  in  discourse  with  private  persons, 
which  is  obtained  from  a  defendant,  either  by  the  flattery  of  hope 
or  by  the  impressions  of  fear,  however  slighily  the  emotion  may  he 
mfLmkd,  IS  NOT  ADMISSIBLE  EVIDENCE.    For  the  law 
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will  not  sufifer  a  prisoner  to  be  made  the  deluded  instrument  of 
his  own  conviction. 

But  here  the  officer  who  made  the  arrest  had  retired  to  admin- 
ister some  medicine,  leaving  Stephen  in  the  charge  of  Mr.  John- 
son, and  in  the  public  village  and  immediate  neighborhood  no 
doubt  of  sundry  persons,  where  coercion  could  not  have  been 
used  without  attracting  attention ;  with  his  mind  as  much  at  ease, 
as  any  one's  could  be,  under  the  circumstances,  he  makes  the 
minute  statement  which  I  have  detailed,  most  of  which  is  fully 
confirmed  by  the  other  proof,  and  which  I  must  say,  carries  upon 
its  very  face,  a  probability  which  leaves  but  litde  room  to  doubt 
its  truthfulness. 

For  myself,  1  concur  fully  with  Mr.  Phillips,  that  the  cases  are 
probably  rare,  in  which  unfounded  self-accusations  occur,  or  at 
least  where  a  Jury  would  be  misled  by  them ;  and  that  the  rule 
which  excludes  confessions,  has  been'extended  quite  far  enough, 
and  applied  in  cases  where  there  could  be  no  reasonable  ground 
for  supposing  that  the  inducement  offered  to  the  prisoner  was 
sufficient  to  overcome  the  strong  and  universal  motive  of  self- 
preservation.     Treatise  on  Evidence^  424. 

In  Scotland,  all  confessions  are  admissible,  leaving  their  credit 
with  the  Jury.  2  AUisofufs  Orim.  Law  of  ScoUandy  581,  582. 
And  I  am  not  prepared  to  say,  that  this  is  not  the  better  prac- 
tice. 

[11.]  Another  reason  for  reversal  is,  that  the  Court  charged 
&e  Jury,  '^that  though  the  prisoner's  confessions  were  to  be  re- 
ceived with  great  caution,  yet  if  they  should  find  that  they  were 
corroborated  by  any  part  of  the  evidence,  testified  to  by  other 
witnesses,  they  would  amount  to  almost  positive  proof;  and 
&ey  might  look  into  the  testimony  and  see  if  they  were  so  cor- 
roborated. For  instance,  if  they  should  find  his  confessions  in 
regard  to  having  sent  for  Mary  Daniel  to  bring  him  a  pin,  and 
making  out  he  had  a  splinter  in  his  finger,  agreed  with  a  similar 
statement  made  by  her  to  her  mother,  it  might  amount  to  con- 
firmation of  his  confessions.  The  Court,  however,  charged  the 
Jury,  that  they  were  judges  both  of  the  law  and  of  the  facts, 
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and  that  thej  were  not   to  be  governed  by  any  opinion  of  the 
Court.'' 

The  complaint  is,  that  the  Court  predicated  its  charge  upon* 
testimony  which  did  not  exist;  that  it  did  not  appear  that 
Mary  Daniel  had  made  any  such  statement  to  her  mother,  re- 
specting the  pin  and  the  splinter,  as  that  which  was  related  by 
the  prisoner  to  Mr.  Johnson.  Grant  this  to  be  true,  and  what  is 
the  consequence  ?  Why,  that  not  finding  this  confession  thus  cor- 
roborated by  the  statement  of  the  girl  to  her  mother,  so  far  from 
the  confessions  of  the  prisoner  being  confirmed,  they  would  be 
weakened,  for  want  of  this  corroboration.  They  would  have  to 
stand  upon  their  own  naked  strength.  The  defendant,  therefore, 
could  not  hare  been  injured  by  these  instructions,  more  espe- 
cially as  the  Jury  were  directed  and  encouraged  to  examine  the 
testimony  for  themselves,  and  were  reminded,  that  they  were  the 
judges  in  the  last  resort  in  criminal  cases,  both  of  the  law  and 
the  facts,  and  that  they  should  not  be  biassed  by  any  opinion 
which  the  Court  might  give. 

[12.]  We  come  now  to  an  important  point.  It  is  alleged 
that  the  verdict  is  not  only  contrary  to  law,  but  unsupported  by 
any  legal  and  sufficient  evidence  to  warrant  the  finding. 

Having  already  decided  that  the  confessions  of  the  prisoner 
were  properly  admitted,  the  force  of  this  objection  would  seem 
to  be  entirely  obviated ;  tor  if  the  prisoner  spoke  the  truth,  he  is 
guilty  beyond  a  reasonable  doubt. 

But  it  is  argued  with  great  earnestness  and  ability,  that  con- 
fessions are  the  weakest  of  all  evidence,  and  should  always  be 
received  with  suspicion;  that  words  are  often  misreported, 
through  ignorance,  inattention'  or  malice ;  and  that  at  best,  they 
are  extremely  liable  to  misconstruction ;  moreover,  that  this  spe- 
cies of  evidence  is  not,  in  the  usual  course  of  things,  to  be  dis- 
proved by  that  sort  of  negative  evidence,  by  which  the  proof  of 
plain  facts,  may  be,  and  often  is,  confronted. 

And  this  course  of  reasoning  is  sanctioned  by  high  authority. 
Fosier^s  DUcowrsesj  243.  Approved  by  Sir  W.  BUtckshne^  4 
Com.  357. 

And  it  cannot  be  doubted  that  innocent  persons  have  con- 
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fessed  themselves  guilty  of  crimes  of  the  gravest  nature.  1 
Leachj  264,  (note.) 

Still  the  rule  of  criminal  evidence  remains  unimpeached,  that 
a  person  wha  has  committed  an  offence  may  be  convicted  upon 
his  own  voluntary  confession,  although  it  is  totaUy  uncorrobora- 
ted by  any  other  proof.  2  Sark.  Ev,  53.  ChiUifs  Orim.  Law^ 
570.  Hone's  Case,  Dyer,  214.  Prand^  C  C.  H.  W.  68. 
Fisker^s  Case,  Leach  C.  C.  L.  3d  edit,  349.  Wkeeling^s  Case, 
lb.  Hawk.  b.  2  c.  46,  ?39.  Eldridge's  Case,  Rtiss.  fy  Ry.  440. 
1  Phil.  80. 

[13.]  And  notwithstanding  doubts  have  been  expressed  by 
American  writers,  whether  es^-jtidicial  confessions,  uncorroborated 
by  any  other  proof  of  the  ceirptts  delicti,  are  of  themselves  suffi- 
cient to  convict  the  prisoner,  yet  I  apprehend,,  that  the  doctrine 
may  be  considered  as  having  been  satisfactorily  established  in 
England.  Such  was  the  opinion  of  the  twelve  Jtidges,  on  an 
indictment  for  robbery,  where  the  person  robbed  did  not  appear 
at  the  trial.  FaUcner  fy  Bond?s  Case,  Russ.  ^  jR^.  481.  See 
also,  WkUe^s  Case,  lb.  508 ;  and  Lippei^s  Case,  lb.  509. 

But  passing  by  the  contrariety  of  opinion  upon  this  point,  is 
there,  I  ask,  no  corroborating  circumstance  as  to  the  corpus  delicti 
in  this  case  ?  To  corroborate,  is  to  strengthen — ^to  confirm  by 
additional  proof.  Do  not  the  facts  stated  by  the  prisoner  com- 
port with  facts  otherwise  known  and  established  ?  Is  not  his 
account  of  the  treatment  of  the  little  girl,  and  the  cause  of  his 
failure,  rendered  more  probable,  by  the  evidence  of  other  wit- 
nesses ? 

Both  of  the  parents  testify  that  there  were  marks  of  great  vio- 
lence and  abuse  upon  her  person,  having  no  earthly  doubt  as  to 
the  nature  and  extent  of  the  injury  she  had  suffered.  I  forbear 
to  detail  the  facts ;  they  are  spread  out  in  the  bill  of  exceptions. 
She  seemed,  upon  returning,  just  at  night,  hurriedly  home,  to  be 
alarmed  and  in  the  deepest  distress.  From  appearances,  the  in- 
jury had  just  been  inflicted.  Three  large  holes  were  cut  in  her 
dress ;  she  and  the  negro  were  at  work  near  each  other,  in  ad- 
joining fields,  with  a  fence  between.  That  her  person  had  been 
violated,  is  not  disputed,  and  every  appearance  indicated  that  it 
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was  forcible  and  against  her  will ;  I  repeat  that  these  facts  cor* 
roborate,  in  a  striking  and  remarkable  manner,  the  confessions  as 
proved. 

But  suppose  it  were  otherwise,  I  should  hesitate  long  before 
I  could  get  my  consent  to  let  the  prisoner  escape. 

[14.]  Anciently  it  was  doubted,  whether  a  rape  could  be 
committed  upon  a  child  under  ten  years  of  age.  And  therefore 
the  Act  of  18  Elizabdhy  ch.  7,  §4,  was  passed.  The  authorities 
going  to  show  that  a  rape,  at  Common  Law,  could  be  committed 
on  a  female  under  ten  years,  considered  it  immaterial  whether 
she  consented  or  not. 

[16.]  The  Common  Law  principle  is,  that  a  child  under  ten 
years  of  age  is  incapable  of  consentin|2^.  The  same  construc- 
tion has  been  put  upon  the  Statute  of  Elizabeth.  Hence  Lord 
Hale  defines  rape  to  be,  the  carnal  knowledge  of  any  woman 
above  the  age  of  ten  years,  against  her  will,  and  of  a  woman's 
child  under  the  age  of  ten  years,  vnth  or  against  her  will.  1 
Hale,  P.  a  628. 

[16.]  Now,  it  will  be  readily  perceived,  that  the  period  of  ten 
years  designated  here  is  altogether  arbitrary.  There  is,  and 
from  the  very  nature  of  the  case  can  be,  no  definite  time  fixed 
by  law,  to  infer  puberty.  It  depends  more  upon  the  constitu- 
tion and  habits  of  body  of  the  party,  than  upon  age.  In  cities 
these  developments  are  made  earlier  than  in  the  country ;  there 
females  are  often  found  living  in  a  state  of  open  prostitution,  at 
the  early  age  of  12  or  13  years. 

The  law,  to  be  sure,  has  said,  by  implication  at  least,  that  where 
consent  is  given,  after  ten  years  of  age,  a  rape  cannot  exist.  But 
this,  after  all,  is  a  mere  presumption,  and  may  be  rebutted.  Has 
it  not  b<?en  overcome  by  sufficient  evidence  in  the  present  case? 

The  parents  testify  that  their  daughter  is  sickly  and  weakly, 
and  poorly  grown.  Her  mother  swears  that  she  is  nothing  but 
a  child ;  that  she  had  never  had  her  monthly  courses ;  and 
that  there  was  no  appearance  of  womanhood  about  her.  Is  this 
^^  weak-minded"  creature,  as  she  is  shown  to  be,  and  on  which 
account  partly,  she  was  not  brought  as  a  witness  upon  the  stand, 
capable  ot  consenting  to  such  a  deed  ?    Could  she  have  sought 
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her  own  gratification  ?  As  well  pretend  that  the  infant  is  lustful 
in  its  cradle.  There  may  be,  and  doubtless  are,  extraordinary 
instances  of  the  early  birth  of  the  passions;  but  this  poor  crea- 
ture is  not  one  of  them.  It  would  ill-become  her  to  play  the 
wanton ;  her  physical  condition,  if  not  her  tender  age,  rendered 
lewdness  with  her,  animpossibilit;^. 

In  view  then  of  her  condition,  both  as  to  body  and  mind,  why 
was  she  not  as  incapable  of  consenting,  as  females  of  ten  years 
of  age  and  younger  are,  ordinarily  ?  Like  all  other  children,  she 
lacked  the  instinctive  intelligence  to  comprehend  the  nature  and 
consequences  of  this  atrocious  act — to  reason  upon  duty — ^to  dis- 
tinguish, morally  and  legally,  between  right  and  wrong — to  have 
the  consciousness  of  guilt  and  innocence  clearly  manifested. 

I  would  not  put  common  seduction  upon  the  same  footing,  and 
confound  it  with  rape.  In  the  present  case,  however,  the  conse- 
quences are  pretty  much  the  same  to  the  unhappy  victim,  her  fam- 
ily and  friends,  and  to  society  at  large.  Over  her  and  them,  the 
defendant's  unhallowed  lust,  has  thrown  a  dark  cloud,  which 
will  hang  over  them  forever.  The  entrance  of  sin  into  this 
lower  world,  has  brought  no  Morrow  like  this.  But  believing,  as 
I  do,  from  the  evidence,  that  the  passions  of  this  girl  had  not  ar- 
rived to  that  maturity,  to  authorize  a  supposition  of  a  sexual 
connection,  %Mh  her  amsentj  and  seeing  that  her  person  has  been 
most  shamefully  outraged ;  I  would,  were  I  in  the  Jury-box, 
sieze  upon  the  sUghtest  proof  of  resistance — notwithstanding  she 
may  have  been  enticed  to  give  her  consent,  in  the  first  instance — 
even  the  usual  struggles  of  a  modest  maiden,  young  and  inexpe- 
rienced in  such  mysteries,  to  find,  in  just  such  a  case,  that  the 
act  was  against  her  will,  and  that  the  presumption  of  law  was 
so  strong,  as  to  amount  to  proof  of  force. 

[17.]  The  next  objection  is,  that  the  indictment  does  not 
sufficiently  charge  the  defendant  with  any  crime  of  which  a  slave 
can  be  convicted.  That  it  charges  him  with  the  offence  of 
committing  a  rape,  whereas  it  should  have  charged  him  with  the 
offence  of  committing  a  rape  upon  a  free  white  female. 

Will  the  age  of  technicalities  never  pass  away  ?  Shall  the  law, 
affecting  the  dearest  interests  of  men,  their  property,  life  and  char- 
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acter,  ^'  coining  home  to  their  businesses  and  bosoms,"  never 
become  a  popular  science?  . 

The  Legislature,  in  1833,  declared  that  every  indictment  or 
accusation,  should  be  deemed  sufficiently  technical  and  correct, 
aldiough  in  omitting^c/ton^,  repetitions  and  iecfinicalitiesy  it  left  a 
hole  in  Chitly^s  &r  JirchboUPs  Old  Farms^  large  enough  for  a  loaded 
cart  and  horse  to  pass  through,  provided  it  stated  the  offence  in 
the  terms  and  language  of  the  Code,  or  so  plainlt^ — (what  a 
pregnant  clause !)  that  the  nature  of  the  offence  charged,  might 
be  easily  understood  by  the  Jury. 

What  does  this  indictment  set  forth  ?  "  That  the  Grand  Jurors, 
whose  names  are  there  recorded,  sworn,  chosen  and  selected  for 
the  County  of  Houston,  in  the  name  and  behalf  of  the  citizens 
of  Georgia,  charge  and  accuse  Stephen,  a  man  slave,  the  proper- 
ty of  Nunn  Miller,  of  the  County  and  State  aforesaid,  with  the 
offence  of  rape.  For  that  the  said  Stephen,  on  the  thirty-first 
day  of  October,  in  the  year  eighteen  hundred  and  fifty  one, 
with  force  and  arms,  in  and  upon  one  Mary  Daniel,  beistg  then 
and  t/iere,  a  free  white  female  (?)  in  the  peace  of  Grod,  and  said 
State,  then  and  there  being,  violently  and  feloniously,  did  make 
an  attempt,  and  her  the  said  Mary  Daniel,  the  said  Mary  Damd 
being  then  and  there  a  free  whUefeTnak^  then  and  there  forcibly, 
and  against  her  will,  feloniously  did  ravish,  and  carnally  did 
know,  contraiy  to  the  laws  of  said  State,  the  good  order,  peace 
and  dignity  thereof." 

The  indictment,  if  defective  at  all,  is  so  on  account  of  its  re* 
dundancy.  It  needed  pruning  instead  of  enlarging.  There 
is  too  much  in  it,  rather  than  too  little.  It  is  twice  alleged,  that 
Mary  Daniel  is  a  free  white  female.  What  man  of  rational  un- 
derstanding could  fail  to  comprehend  the  offence  for  which  this 
negro  was  prosecuted  f  and  this  alone  is  iM  criterion  of  smffir 
ciency. 

[18.]  The  next  objection  is  of  a  similar  character.  It  is  that 
only  seventeen  Grand  Jurors  have  found  the  bill,  there  being 
only  that  many  names  written  out  in  full  in  the  body  of  the  in- 
dictment, one   of  them  being  written  thus :  Jas.  W.  Belvin. 

In  Studstill  vs.   The  Stale,  (7  Geo.  Rep.   2,)  this  Court  held. 
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that  the  abbreviation  Thos.  for  namasy  in  the  name  of  the  fore, 
man  of  the  Grand  Jury,  indorsed  upon  the  back  of  the  indict- 
ment, and  written  in  full  in  the  body  of  it,  was  no  variance  • 
that  is,  they  were  the  same  name. 

bi  Fefdan  vs.  Perkins^  (3  Missouri  Rep.  106,)  the  Supreme 
Court  held,  that  the  abbreviations  of  names — given  names,  were 
so  common,  that  without  any  violence  to  the  laws  of  the  land, 
the  Courts  may  take  judicial  notice  of  them ;  and  such  is  oar 
judgment. 

[19.]  An  objection  was  taken  to  the  form  of  the  verdict,*itfaat 
it  does  not,  with  sufficient  certainty,  find  the  prisoner  guilty  of  any 
offence,  for  which  a  slave  can  be  capitally  or  otherwise  convict- 
ed. The  verdict  is,  ^'  we  the  Jury  find  the  prisoner  guilty  of  an 
attempt  to  commit  a  rape."    John  W.  Cress,  foreman. 

It  is  contended  that  the  verdict  is  not  full  enough  ;  that  it 
should  in  the  first  place  have  negatived  the  charge  of  rape,  and 
gone  further  and  found  the  attempt  to  have  been  upon  a  free 
white  female. 

Under  an  indictment  for  murder,  the  Jury  may  find  a  verdict 
for  manslaughter,  either  voluntary  or  involuntary.  But  it  has 
never  been  the  practice  for  the  Jury  to  negative,  by  their  verdict 
the  charge  of  murder.  It  might  be  well  enough,  perhaps,  for  the 
Court,  in  rendering  judgment  upon  such  a  finding,  to  pronounce 
a  judgment  of  acquittal  for  the  higher  offence ;  for  such  we 
apprehend  to  be  the  legal  interpretation  of  the  verdict.  The  ob- 
jection, if  good  at  all,  therefore,  and  we  do  not  say  that  it  is, 
should  have  been  to  the  judgment  of  the  Court,  and  not  to  the 
verdict  of  the  Jury.  The  St«rte  puts  the  prisoner  upon  his  trial 
for  rape,  and  not  having  exhibited  evidence  sufficient  to  convict 
bim  of  this  offence,  the  Jury  found  him  guilty  of  the  attempt. 
He  is  consequently  entitled  to  a  judgment  of  acquittal  as  to  the 
rape. 

As  to  the  form  of  the  verdict,  it  appears  to  us,  to  be  sufficient- 
ly full.  The  Jury  found  the  defendant  guilty  of  an  attempt  to 
commit  a  rape.  What  rape?  Of  course  that  charged  in  the  in- 
dictment, on  Mary  Daniel,  a  free  white  female. 

[20.]  The  only  remaining  point  is  this :  rape,  and  an  attempt 
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to  commit  a  rape,  by  a  slave  or  free  person  of  color,  upon  a  free 
white  female,  are  both  capitally  punished  by  the  laws  of  this 
State.  It  is  argued,  that  these  are  distinct  offences,  and  that 
they  must  be  separately  prosecuted,  and  that  the  XLVth  section 
of  the  XlVth  division  of  the  Code,  which  provides,  that  upon 
the  trial  of  an  indictment  for  any  offence,  the  Jury  may  find  the 
accused  not  guilty  of  the  offence  charged  in  the  indictment, 
but  guilty  of  an  attempt  to  commit  such  an  offence,  without  any 
special  count  in  said  indictment  for  such  attempt,  provided  the 
evidence  before  them  will  warrant  such  finding — applies  to  offen« 
ces  committed  by  free  white  persons,  and  not  to  such  as  may 
be  committed  by  persons  of  color. 

And  the  proposition,  as  thus  stated,  is  certainly  true.  The 
Penal  Code  was  not  intended  to  apply  to  slaves  or  free  persons 
of  color,  in  any  of  its  enactments,  unless  they  are  expressly- 
mentioned. 

But  the  Act  of  February,  1850,  which  has  heretofore  been 
cited,  makes  it  the  duty  of  the  Solicitor  General,  to  frame  and 
send  before  the  Grand  Jury,  bills  of  indictment  against  colored 
persons  charged  with  capital  crimes,  in  the  same  manner  as  in 
cases  of  free  white  persons — ^the  Act  obviously  designing  to 
place  both  in  all  respects  upon  the  same  footing. 

Under  the  Code,  a  free  white  person  could  be  indicted  for  a 
rape  and  convicted  of  the  attempt,  without  any  count  for  the  at- 
tempt. And  now  the  indictment  against  the  slave  or  free  person 
of  color^  is  io  bejramed  in  the  same  manner^  of  course  the  same 
incidents  must  attach  to  each. 

Being  satisfied  that  the  errors  assigned  are  not  sufiicient  to  ar- 
rest the  judgment,  and  save  the  accused  from  the  consequences 
of  his  crime,  he  must  be  left  to  abide  the  penalty  of  that  awful 
sentence,  which  adjudges  him  to  be  unworthy  to  have  a  place 
longer  among  the  living. 


^ 
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defendant. 

[1.]  A  Court  of  Equity  will  uot  entertain  a  bill  for  the  purpose  of  correct- 
ing an  alleged  mistake^  in  regard  to  the  facts  stated  in  a  bill  of  excep- 
tioDS,  and  certified  by  a  Judge  of  the  Superior  Court,  according  to  the 
proTisionsofthe  Actof  1845,  organizing  the  Supreme  Court  of  Georgia: 
especially,  when  the  party  tendering  such  bill  of  exceptions,  made  no 
complaint  of  any  mistake  therein,  until  after  the  argument  of  the  cause 
in  the  Supreme  Court,  upon  such  bill  of  exceptions,  and  the  judgment  of 
the  Court  thereon.  The  Act  of  1845  points  out  a  different  remedy,  when 
the  presiding  Judge  shall  refuse  to  certify  a  bilL  of  exceptions  properly 
tendered ;  that  is  to  say,  if  such  bill  of  exceptions  be  true  hndcotui^tent 
with  what  has  transpired  in  the  oause  before  him. 

In  Equity,  in  Bibb  Superior  Court.  Decision  on  demurrer, 
made  by  Judge  Starke,  July  Term,  1861. 

The  bill  charges,  that  in  1849,  the  defendant  instituted  his 
action  against  one  John  6.  Myers  and  the  complainant,  alleg- 
ing that  Myers,  as  principal,  and  complainant  as  security,  made 
and  executed  to  him  (Gigley)  a  bond  for  titles  to  a  certain  lot  in 
the  City  of  Macon,  and  that  they  had  failed  to  make  titles  to 
said  lot  in  terms  of  said  bond  ;  and  that  to  this  action,  com- 
plainant '  (Myers  not  having  been  served)  pleaded,  among  other 
things,  that  the  bond  v^as  given  by  Myers,  as  administrator  of 
Charles  T.  England,  deceased,  on  a  contract  of  sale  of  the  real 
estate  of  England,  made  privately  and  contrary  to  law.  And 
when  the  plaintiff  had  closed  his  case,  the  bill  alleges  that 
complainant  moved  the  Court  to  non-suit  the  case,  on  the  fol- 
lowing, among  other  grounds : 

^'  That  the  testimony  showed,  that  the  undertaking  in  the 
bond  was  illegal  and  void,  and  that  the  obligors  and  obligees 
were  cognizant  of  it,  and  particeps  criminisy  in  this,  that  it  was 
an  obligation  on  the  part  of  Myers,  as  administrator  of  Charles 
T.  England,  to  sell  the  real  estate  of  deceased,  contrary  to  the 
Statutes  regulating  the  sale   of  intestates'  real   estates.    The 
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Court  refused  the  motion  to  non-suit,  and  a  verdict  was  found 
against  the  complainant 

The  bill  charges,  that  to  the  decision  of  the  Court,  complain- 
ant excepted,  and  by  writ  of  error,  carried  the  same  to  the  Su- 
preme Court ;  that  when  the  bill  of  exceptions  was  presented 
to  Judge  Stabke,  for  his  signature,  counsel  for  Oigley  added  to 
the  first  ground,  the  following:  '^  There  was  no  evidence  to 
show  the  knowledge  of  plaintiff,  to  the  fact  stated,  other  than 
the  bond  in  evidence,''  which  the  bill  charges  was  a  mistake. 

The  bill  charges,  that  in  consequence  of  this  mistake,  he  has 
been  injured  and  damaged,  because  the  Supreme  Court,  in  the 
case  made  and  carried  up  by  said  bill  of  exceptions,  sustained 
the  legal  defence  set  up  by  complainant  to  said  action,  but  de- 
cided that  the  same  was  not  proved. 

The  prayer  of  the  bill  was  that  the  judgment  rendered  and 
ji*fa,  issued  in  said  case  might  be  decreed  to  be  set  aside,  an- 
nulled and  cancelled,  &c. 

To  this  bill,  the  defendant  filed  a  general  demurrer. 

Which,  at  the  hearing,  was  sustained  by  Judge  Staake,  and 
the  bill  dismissed. 

To  which  decision,  counsel  for  complainant  excepted. 

CoLB  &  Whittle,  for  plaintiff  in  error. 

R.  Hardeman,  for  defendsmt  in  error. 

By  iht  CmrL — ^Warneb,  J.  delivering  the  opinion. 

[1.}  The  object  of  this  bill  is  professedly  to  correct  what  is 
alleged  to  have  been  a  mistake^  by  the  presiding  Judge  of  the 
Superior  Court,  in  certifying  and  signing  the  bill  of  exceptions, 
as  stated  in  the  record.  By  the  Act  of  1845,  it  is  made  the 
duty  of  the  Judge  of  the  Superior  Court,  upon  the  exhibition  of 
a  bill  of  exceptions,  to  certify  and  sign  the  same,  if  such  bill  of 
exceptions  be  tnie  and  cormsUnt  loUh  what  traniqnred  in  the  cause 
tried  be/bre  him.  1  Kdfyj  7.  The  complaint  now  made  is,  that 
the  bill  of  exceptions,  which  was  certified  and  signed   by  the 
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Judge  of  the  Superior  Court,  is  not  true  and  consistent  with 
what  transpired  in  the  cause ;  but  that  there  is  a  mistake  in  re- 
gard to  the  facts  as  certified  to  by  him,  by  means  whereof,  on 
the  argument  of  the  cause  before  the  Supreme  Court,  the  judg- 
ment of  the  Court  below  was  affirmed.  If  there  was  such  a 
mistake  as  is  alleged,  on  the  part  of  the  presiding  Judge,  the 
parties  were  rather  slow  in  discovering  it.  The  cause  was  pre- 
pared lor  argument  and  was  argued  before  this  Court  without 
any  complaint  as  to  the  alleged  mistake.  The  judgment  of 
this  Court,  in  that  case,  will  be  found  in  9  Geo,  Rep.  115. 
The  counsel  of  th":  parties,  and  especially  the  counsel  for  the 
plaintiff  in  error,  must  be  presumed  to  have  been  familiar  with  his 
bill  of  exceptions,  both  before  and  at  the  time  of  the  argument 
before  this  Court;  and  in  our  judgment,  it  would  be  establishing 
a  very  dangerous  precedent,  to  permit  parties  to  attack  or  im- 
peach a  bill  of  exceptions,  after  judgment  rendered  thereon, 
as  the  complainant  now  proposes  to  do,  if  there  existed  no  other 
objections  to  such  a  remedy.  But  the  6th  section  of  the  Act  of 
1845,  organizing  the  Supreme  Court  of  Georgia,  provides  the 
appropriate  remedy,  when  the  Judge  of  the  Superior  Court  shall 
refuse  to  certify  a  bill  of  exceptions,  when  properly  tendered ; 
that  is  to  say,  when  a  bill  of  exceptions  is  tendered  to  the  Judge 
of  the  Superior  Court,  which  is  true  and  coimsteni  with  what  has 
transpired  in  the  cause  before  him.  The  proceeding  now  be- 
fore us,  seeks  to  correct  the  bill  of  exceptions,  the  verification  of 
which,  the  law  devolves  upon  the  Judge  of  the  Superior  Court, 
without  making  that  officer  a  party  or  giving  him  an  opportunity 
to  be  heard  in  regard  to  his  official  conduct.  There  are,  doubt- 
less, many  bills  of  exceptions  tendered  for  the  certificate  of 
the  presiding  Judge,  in  which'  counsel,  in  their  zeal  for  the 
cause  of  their  client,  may  think  that  officer  is  mistaken,  as  to 
what  actually  transpired  before  him  on  the  trial  of  the  cause ; 
but  nevertheless,  the  law  makes  the  Judge  the  arbiter  to  decide 
between  them,  audit  affords  no  jurisdiction  to  a  Court  of  Equity, 
to  interfere  and  set  aside  a  judgment  rendered  upon  such  a  bill 
of  exceptions ;  the  more  especially,  as  the  party  who  tendered 
such  bUl  of  exceptions,  never  made  any  complaint,  or  took  any 
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Step  to  correct  it  until  after  the  hearing  thereon,  in  the  Supreme 
Court.  This  case  is  not  entitled  to  the  favorable  consideration 
of  a  Court  of  Equity,  for  another  reason.  The  present  com- 
plainant, in  his  plea  to  the  original  suit,  which  is  part  of  the  re- 
cord before  us,  alleges,  that  "the  bond,  which  was  the  founda- 
tion of  the  suit,  is  illegal  and  void,  because  given  by  the  ad- 
ministrator of  Charles  T.  England,  on  a  contract  of  sale  of 
the  land  of  his  intestate,  which  was  made  privately  and  contra- 
ry to  the  Statutes  in  such  cases  made  and  provided,  within  the 
knowledge  qfaU  the  parties  to  said  bond^  and  in  fraiud  of  the  Statutes 
regulating  the  sale  of  intestates'  property." 

The  complainant  seeks  to  be  relieved  from  a  judgment  found- 
ed on  a  contract,  which,  according  to  his  own  showing,  is  in 
violation  of  the  Statutes  of  this  State,  and  in  contravention 
of  public  policy.  1  Story's  Eq.  295,  §298.  Howellj  adrnm- 
istratorj  vs.  Fountain  et  al,  3  Kelly^  176.  In  every  view 
which  we  have  taken  of  this  case,  the  judgment  of  the  Court  be- 
low, sustaining  the  demurrer  and  dismissing  the  complainant's 
bill,  must  be  affirmed. 
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County  and  others,  plaintiffs  in  error,  vs.  The  Griffin  and 
West  Point  Plank  Road  Company,  defendants  in  error. 

[1.]  Equity  will  not  interfere  to  enjoin  a  mere  trespass :  there  must  be  some- 
thing special  in  the  nature  of  the  trespass,  to  authorize  an  injunction. 

[2  ]  Equity  will  enjoin  a  trespass,  where  the  damages  cannot  be  proven  at 
Law,  and  the  remedy  is,  on  that  account,  inadequate  and  incomplete. 

[8.]  Whether  the  damage  is  or  not  irreparable,  is  a  conclusion  of  law,  which 
the  Court  draws  from  the  facts  and  circumstances  in  regard  to  the  trespass 
set  forth  in  the  bill. 

[4.]  A  bill  is  filed  to  enjoin  a  trespass,  and  also,  to  decree  specific  perfor- 
mance of  an  agreement :  SM,  that  if  the  answer  swears  off  the  equity 
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as  to  the  agreement,  yet  admits  tbe  trespass,  the  injunction  will  not  be 
dissolved. 

[6.]  In  a  bill  for  specific  performance,  and  also  to  eojoin  a  trespass,  the  an- 
swer admits  the  trespass,  and  in  words,  denies  the  agreement  set  out  in 
the  bill;  admitting,  however,  the  facts,  in  part,  which  make  up  the  agree- 
ment,  and  the  facts,  in  part,  which  show  that  it  was  entered  iuto,  upon  a 
motion  to  dissolve  upon  the  coming  in  of  the  answer:  HeU  that  there  is 
enough  admitted  to  retain  the  injunction. 

In  Equity,  in  Pike  Superior  Court.  Decided  by  Judge  Starice, 
at  Chambers,  January  8th,  1852. 

The  bill  charges,  that  the  Plank  Road  Company,  by  virtue  of 
its  charter,  granted  in  1849,  had  constructed  about  some  thir- 
teen miles  of  their  road,  in  and  through  the  County  of  Pike,  on 
which  they  had  erected  two  toll-gates.  The  bill  charges,  that 
for  the  purpose  of  settling  difficulties  that  had  occurred  be- 
tween the  Justices  of  the  Inferior  Court  of  said  County,  and 
said  Plank  Road  Company,  in  consequence  of  the  latter  appro- 
priating to  their  use  the  public  high  road,  leading  from  Griffin, 
in  said  County,  to  the  Flat  Shoals  on  Flint  river,  in  said  County, 
the  said  Company  cut  out  a  road  running  along  and  near  said 
Plank  Road ;  upon  the  cutting  out  of  which  road,  the  said 
Justices  agreed  and  consented  to  dismiss  a  suit  which  they  had 
instituted  against  said  Company. 

The  bill  charges,  that  in  violation  of  said  agreement,  tbe  said 
Justices,  on  the  7th  day  of  July,  1851,  passed  an  order,  notify- 
ing the  Commissioners  of  Roads  in  the  districts  through  which 
said  Plank  Road  runs,  that  said  toll-gates  were  obstructions 
on  the  said  Flat  Shoals  road,  with  the  intention  of  directing 
said  Commissioners  to  remove  said  toll-gates,  under  pretence 
of  legal  authority ;  that  the  commissioners  of  the  545th  District, 
acting  under  said   order,   on  the         day  of  1851,  cut 

down  one  of  said  gates ;  that  the  Company  had  again  erected 
said  toll-gate,  and  was  apprehensive  that  the  said  commissioners, 
acting  under  the  order  of  said  Court,  would  again  cut  it  down, 
&c.  &c. 

The  prayer  of  the  bill  was  for  an  injunction  and  specific  per- 
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forinance  of  the  agreement,  as  charged  in  the  bill,  on  the  part 
of  said  Court. 

In  their  answer,  the  defendants  admit  the  construction  of  the 
Plank  Road  ;  they  deny  that  any  agreement  was  CTer  entered 
into  by  them,  with  the  said  Company,  in  relation  to  the  latter 
cutting  out  a  new  road,  along  and  near  said  Plank  Road. 

They  admit  that  said  Road  was  cut  out,  as  charged  in  the 
bill,  but  that  the  same  was  hardly  passable. 

They  admit  that  the  order  was  passed,  as  charged  in  the  bill, 
and  that  the  commissioners  of  the  545th  district  had  proceeded, 
under  said  order,  to  remove  one  of  the  toll-gates  erected  by 
said  Company ;  and  that  the  Company  had  again  erected  sadd 
gate  ;  and  that  it  was  their  intention,  and  had  given  notice  to 
have  it  again  taken  down,  &c. 

The  defendants  also  filed  a  demurrer  to  the  bill,  alleging  that 
there  was  no  equity  in  the  bill,  and  that  complainants  had  a 
full  and  complete  remedy  at  Common  Law. 

Upon  the  coming  in  of  the  answer,  counsel  for  defendants 
moved  to  dissolve  the  injunction. 

The  demurrer  and  answer  were,  by  consent,  heard  together. 

Judge  Starke  overruled  the  motion,  and  counsel  for  defend- 
ants excepted. 

Greene  &  Ajnold,  for  plaintiffs  in  error. 

Alford  &  Moore,  for  defendants  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opbion. 

[1.]  The  doctrine  of  injunction  to  restrain  trespass,  has  been 
so  often  considered  by  this  Court,  that  I  am  under  no  obliga- 
tion to  discuss  it.  What  we  have  to  do  in  cases  of  this  kind 
now,  is  to  inquire  whether  they  fall  within  the  principles  settled. 

[2.]  This  case  falls  within  the  rule,  that  when  it  is  impossi- 
ble for  the  plaintiff  to  prove  fully  his  damage  at  Law,  the  injunc- 
tion will  be  allowed.  The  bill  charges,  that  the  Plank  Road  Com- 
pany had,  at  the  expense  of  some   thirty  thousand   dollars,  in 


MACON,  FEBRUARY  TERM,  1852.  249 


Justices  of  Pike  Co.  et  al.  »*.  The  Griffin  and  West  Point  P.  R.  Co. 


accordance  with  the  provisions  of  their   charter,   constructed  a 
Plank  Road,  for  thirteen  miles  in  the  direction  of  West  Point, 
from  the  CSty  of  Griffin  j  and  that  they  had  erected  upon  it,  two   i 
gates  for  the  purpose  of  collecting  tolls ;  that  a  controversy  hav-  ^ 
ing  arisen  between  the  Company  and  the  Justices   of  the  Infe- 
rior Court  of  Pike  County,  relative  to  an  alleged  violation  of 
their  charter,  in  appropriating  a  public  highway  of  the   County, 
for  the  construction  of  their  road,    and  a  suit  pending  in   favor 
of  said  Justices,  against  said  Company,  to   settle  that  contro- 
versy— overtures  were  made  by  the  Company  to  the  Court,  for 
an  adjustment  of  the  same  ;  that  the  Court  came  to  terms  with 
the  Company,  and  it  was  agreed  between  the  parties,  that  if    ^ 
the  Company  would   construct  a  road  along  the  line  of  the 
Plank  Road,  for  the  public  use,  and  would  permit  the  citizens  of 
Pike  County  to  travel  on  and  use  the  Plank  Road,  free  of  charge, 
until  said  new  road  was  completed,  that  the  Inferior  Court  would 
abandon  their  suit  and  be  at  peace ;  that  in  pursuance  of  this 
agreement,  the  Company,  in  good  faith,  opened  the  new  road 
along  the  line  of  the  Plank  Road ;  but  that  the  Inferior  Court, 
in  violation  of  their  agreement,  passed  an  order,  directing  the 
Commissioners  of  the  two  districts  in  which  the  gates  were  sit- 
uated \o  remove  all  obstructions  from  the  public  highway,  on 
which  the  Plank  Road  was   built ;  that  the  Commissioners   of 
Roads,  for  one  of  the  districts,  acting  under  this  order,  did  cut 
down  and  remove  one  of  the  gates  ;  that  the  Company  erected 
another  gate,  and  that  they  had  been  notified  by  said  Commis- 
sioners, that  they  would  remove  it  again ;  that  the  Road  Com- 
missioners of  the  other  district,  failing  to  obey  their  order  and 
remove  the  other  gate,  the  Inferior  Court  had  threatened  to  have 
them  removed,  and  that  they  would  put  in  Commissioners  that 
would  remove  the  gate  in   that  district.     These  are,  in  sub- 
stance, the  charges  made  in  the  bill.     The  complainants,   the 
Plank  Road  Company,  aver  that  the  damage  done  to  them  is 
irreparable,  and  pray  an   injunction   against  the  Inferior  Court, 
farther  trespassing  by  removing  their  toll-gates,  and  that  they 
be  decreed  to  perform  their  agreement.     A  demurrer  was  filed, 
and  overruled  by   the   Court,  and  the   defendants  excepted. 
VOL  XI   32 
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In  the  argument,  counsel  contended  that  the   charge,   that  the 
I   damage  to  the  complainants  is  irreparable,  is  badly  pleaded,  in 
J  this,  that  the  bill  does  not  state  how  and  wherein  it  will  be  irre- 
\  parable ;  and  as  the  demurrer  admits  to  be  true   only  matters 
I  that  are  properly  pleaded,  this  allegation  is   not  to  be  taken  as 
true.     The  averment,  that  the  injury   is   irreparable,  does  not 
make  it  so,  nor  is  that  to  be  taken  as  true  because  it  is  averred. 
[3.]  The  irreparability  of  the  injury  is  a   conclusion  which 
the  law  draws  from  the  character  of  the  trespass.     The  char- 
acter of  the  trespass  being  exhibited  in  a  statement  of  the  facts 
•  which  constitute  it,  those  facts  are  admitted  to  be   true  by  the 
demurrer,  and  it  is  for  the  Court  to  determine  whether  it  is  irre- 
parable.    A  trespass  is  irreparable^  wheni.  fromits  nature,  it  is 

ke  full  ancTcJ 


impossible  for  a  Court  of  Law  to  make 

ration  in  damages.  J  And  that  is  one  of  the  cases  in  which 
Equity  Will  interpose  its  preventive  power.  This  is  such  a  case. 
The  power  is  as  necessary  to  the  peace  and  order  of  society, 
and  to  the  enjoyment  of  the  right  of  property,  as  any  that  be- 
longs to  a  Court  of  Chancery.  It  is  well  understood  that  Equi- 
ty will  not  interfere  in  a  case  of  a  mere  trespass.  As  a  general 
rule,  it  leaves  the  party  to  his  legal  remedy.  But  if  there  is  any 
J  thing  special  in  the  case — anything  which  renders  the  remedy 
at  Law  impossible  or  incomplete — ^impossible,  for  example,  when 
the  trespasser  is  insolvent ;  or  incomplete,  when,  from  its  nature, 
it  is  impossible  to  prove  the  damage  which  grows  out  of  the 
trespass — Chancery  will  put  forth  its  restraining  hand,  and  by  a 
decree,  compel  the  wrong-doer  to  desist.  The  injuiy  done  to 
this  Company,  is  not  alone  the  destruction  of  their  toll-gate^ 
If  that  was  all,  the  value  of  the  gate  would  be  the  criterion  of 
damages ;  and  that  being  susceptible  of  proof,  a  Court  of  Law 
could  give  redress.  If  that  were  the  case,  we  would  dismiss  this 
bill.  The  toll-gates  are  the  authorized  means  by  which  the 
Company  collects  its  revenue — the  means  by  which  the  stock- 
holders are  to  receive  the  profits  on  their  money — the  means  by 
which  the  grant  in  their  charter  is  made  available.  It  does 
not  matter  that  there  are  other  means  by  which  they  would  be 
enabled  to  collect  tolls.     It  is  sufficient,  that  they  believe  that 
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gates  are  the  best  means  for  them,  and  that  their  charter  author- 
izes their  use.  ^hat  then  is  the  injury  ?  It  consists  in  pre* 
venting  them  from  collecting  tolls — in  realizing  the  profits  ivhich 
their  road  may  make  upon  the  stock — ^in  short,  it  defeats  the 
privileges  and  immunities  of  their  charter,  and  nullifies  the 
legislative  grant.  How  is  such  injury  to  be  proven  ?  Who  will 
prove  what  will  be  the  income  of  this  road  for  a  day,  or  a  week, 
or  a  year?  How  could  the  value  of  the  grant  be  sworn  to  by 
any  witness  ?  Or,  how  would  it  be  possible  to  prove,  what 
would  be  the  actual  diminution  of  the  tolls,  occasioned  by  a 
demolition  of  the  toll-gates,  for  any  specified  time  ?j  It  could 
not  be  done.  The  remedy  at  Law  would  be,  for  that  reason,  to 
say  the  least  of  it,  exceedingly  uncertain  and  incomplete.  It  is 
clearly  a  case  for  an  injunction,  and  the  demurrer  was  very  pro- 
perly overruled.  1_.  KeUy^  7.  5  Ga.  oTET  TTSSTW.  8" 
"TTflTTTSI  A  motion  was  made  to  dissolve  the  injunction,  after 
the  answer  came  in,  upon  the  ground  that  the  equity  was 
sworn  ofif,  which  the  Court  disallowed,  and  the  defendants  ex- 
cepted, 

[4.]  It  is  to  be  remarked  that  this  bill  has  two  phases.  It 
seeks  an  injunction  against  the  trespassy  and  it  also  seeks  a  per- 
formance of  the  agreement  The  answer  very  clearly  admits 
the  irespassy  and  all  the  circumstances  upon  which  the  injunc- 
tion is  asked.  If  then  it  denies  the  equity  of  the  bill,  so  far  as 
the  agreement  is  concerned,  I  do  not  see  how  the  injunction 
can  be  dissolved.  What  has  the  agreement  to  do  with  the  in- 
junction ?  If  the  charges  in  the  bill  be  true ;  that  is,  if  the  agree- 
ment was  made  and  violated  as  stated,  then  was  the  trespass 
more  a^ravated.  But  if  untrue,  if  there  was  no  such  agree- 
ment, or  if  it  had  been  kept  by  the  Inferior  Court,  that  is,  if 
they  had  dismissed  their  suit  against  this  Company ;  still,  there 
would  be  sufficient  ground  for  the  injunction.  But  aside  from 
this  view  of  the  matter,  the  answer  does  not  swear  off  the 
equity  of  the  bill  as  to  the  agreement.  In  our  opinion,  if  the 
motion  had  been  to  dismiss  the  bill  so  far  as  it  goes  for  a  de- 
cree on  the  agreement,  we  could  not  sustain  it.  The  answer 
admits  enough  to  retain  the  bill  for  a  hearing. 
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[5.]  It  denies,  in  so  many  words,  that  the   Inferior  Court  en- 
tered into  any  such   agreement,  it  is  trae.     But  from  what  it 
does  admit,  it  is  obvious  that  this  is  only  the  conclusion  which 
they  arrive  at,  as  to  what  acts  on  the  part  of  the   Court,  would 
amount  to  the  making  of  an   agreement.     They  say  that  two 
of  the  directarsj  not  having  authority  from  the   Company,  to 
close  any  agreement  with  them,  suggested  to  three   of  the  In- 
ferior Court,  that   some   arrangement   of  the   controversy  be 
made,  and  requested  them  to  make  a  proposition  ;  and  that  they 
did  propose,  in  writing,  to  settle  the  diflSculty   upon  the  terms 
stated  in  the  bill.     The  record  shows   that  this   written  propo- 
sition, signed  by  three  of  the  Court,  was  of  file   in  the  office  of 
the  Clerk  of  the  Inferior  Court.     They  deny  that  there  was  any 
acceptance  of  this  proposition  by  the  Company,  and  if  accepted, 
that  they  had  any  notice  of  it;  but  at  the  same  time,  they  admit 
that  the  Company  did  proceed  to  act  upon  it,  and  did  construct 
the  new  road,  which  was  free  to  the  public  ;  and  they  also  admit 
that  whilst  constructing  the  new  road,  they  did  open  their  gates  to 
the  people  of  Pike.     It  is  also  true,  that  they  say  that  this  new 
road  was  not  a  good  one ;  and  in  their  answer  they   deny  that 
the  Company  has  any  right,  under  their  charter,  to  locate  their 
road  in  the  manner  they  did,  upon  the  old  highway.    The  amount 
of  all   which  is  this  :  they,  in  words,   deny,  out  and   out,  the 
agreement ;  but  state  facts  enough  to  amount  to   such   an   ad- 
mission of  the  charges  in  the  bill,  as   must,  in  our  judgment, 
carry  the  cause  to  a  hearing.     Whether  the   complainants  will 
get  a  decree,  when  the  cause  is  heard,  is  a  different  question — 
whether  they  would  be  entitled   to   one  on  this  answer  alone,  is 
also  a  different  question,  upon  which  it  is  not  our  province  to  ex- 
press an  opinion.     The  Reporter's  brief  not  being  very  full  as 
to  the  answer,  my  statements  are,  in  part,   taken  from   the  an- 
swer itself. 

Let  the  judgment  be  affirmed. 
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No.  35. — Thomas  Grady,  plaintiff  in  error,  t;^.  The  State  of 

Georgia,  defendant  in  error. 

[1.]  The  attempt  to  procure  a  slave  to  commit  a  crime  or  misdemeanor^  under 
the  amendatory  Act  of  22d  February,  1850,  means  an  offence  which,  if 
committed,  would  constitute  a  crime  or  misdemeanor  in  a  free  white 
per  ton. 

[2.]  Negro  testimony  is  inadmissible  against  a  free  white  person.    It  is  com- 
petent, however,  to  state  that  certain  acts  were  dont^  in  consequence  of  in- 
formation received  from  a  negro. 

[8.]  It  is  not  only  the  privilege  of  the  Court,  but  its  solemn  duty,  to  inter- 
rupt counsel,  when  misstating  the  testimony  to  the  Jury. 

[4.]  Whether  or  not  the  venuehQ  properly  laid  in  a  bill  of  indictment,  when 
the  facts  are  not  disputed,  is  a  question  of  law  for  the  Court. 

[5.]  When  a  party  is  convicted  upon  a  capital  charge,  it  is  proper  to  ask  if 
he  has  any  thing  to  say  why  judgment  of  death  should  not  be  pronounced 
on  him.  But  in  minor  felonies,  the  omission  of  this  ceremony,  will  not  be 
a  sufficient  ground  for  reversing  the  judgment ;  provided  it  appears  that 
the  prisoner  and  his  counsel  were  both  in  Court,  when  the  sentence  was 
pronounced,  and  urged  nothing  in  arrest  of  judgment,  or  in  mitigation  of 
defendant's  guilt. 

Indictment,  in  Troup  Superior  Court.  Tried  before  Judge 
Hell,  November  adjourned  Term,  1851. 

At  the  November  adjourned  Term,  1851,  of  Troup  Superior 
Court,  Thomas  Grady  was  placed  upon  trial,  on  an  indictment 
for  "  an  attempt  to  procure  a  slave  to  commit  a  crime." 

The  facts,  as  disclosed  by  the  evidence,  were  these :  On  the 
night  of  the  12th  of  July,  1851,  in  the  County  of  Troup,  the  de- 
fendant was  heard  counselling  and  advising  a  negro  slave,  named 
James,  the  property  of  Robert  O.  Moreland,  of  Meriwether  Coun- 
ty, to  induce  and  carry  away  to  some  free  State,  two  negro  slaves, 
to  wit :  "  Fed  and  Adam,"  the  property  of  said  Moreland. 

On  the  trial,  counsel  for  defendant  moved  to  quash  the  in- 
dictment, on  the  ground  that  the  offence  charged  in  the  bill  of 
indictment  was  not  a  crime,  linder  the  Statute. 

Which  motion  the  Court  overruled,  and  counsel  for  defendant 
excepted. 
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In  the  progress  of  the  trial,  Robert  O.  Moreland  was  introduced 
on  the  part  of  the  State,  and  testified  to  the  sayings  of  the  negro 
boy  "  Jim." 

To  which  no  objection  was  made  by  counsel  for  defendant, 
at  the  time,  but  the  same  was  taken  as  a  ground  in  this  bill  of 
exceptions,  and  the  admission  of  the  evidence  assigned  as  error. 

The  evidence  was  closed,  and  while  counsel  for  the  defendant 
was  commenting  upon  the  same,  before  the  Jury,  the  Court  in* 
terrupted  him  and  required  him,  "  to  read  on  further,  and  he 
would  see  that  the  witness  did  not  say  what  he  was  attempting 
to  make  it  appear  that  the  witness  did  say,  from  that  portion  of 
the  testimony  counsel  had  read,"  which  Jad  counsel^  on  reading 
through  the  testimxmy^  admiitedy  but  excepted  to  the  conduct  of 
the  Court  in  interrupting  him. 

Counsel  for  defendant  requested  the  Court  to  charge  the  Jury, 
"  that  if  the  act  to  be  performed  by  the  boy  Jim,  was  to  be  per- 
formed in  Meriwether  or  any  other  County  outside  of  Troup 
County,  that  they  were  bound  to  acquit  the  prisoner  on  the  in- 
dictment." 

Which  charge  the  Court  refused  to  give,  but  did  charge  the 
Jury  "  that  the  *  venue'  was  properly  laid  in  Troup  County." 

To  which  refusal  and  charge,  counsel  for  defendant  excepted. 

The  Jury  found  the  defendant  guilty,  and  the  Court  sentenced 
him  to  four  years'  imprisonment  in  the  penitentiary,  without  call- 
ing on  the  defendant,  (he  and  his  counsel  both  being  present)  to 
know  "if  he  had  any  thing  to  say  why  sentence  of  the  law 
^ould  not  be  pronounced  upon  him." 

And  counsel  for  defendant  excepted,  and  upon  these  several 
exceptions  assigned  error. 

John  L.  Stephens,  for  plaintiff  in  error. 

Sol.  General,  for  defendant  in  en  or.  ^ 

By  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  error  complained  of  is^the  refusal  by  the  QdutI, 
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to  dismiss  the  indictment,  on  the  ground  that  it  charged  no  of 

fence. 

The  Act  of  1850  declares,  "  that  if  any  free  white  person  shall 

attempt  to  procure  a  slave  to  commit  a  crime,  by  counsel,  persua- 
sion, bribery,  force  or  other  means,  he  shall  be  presented  for  such 
attempt,  and  if  found  guilty,  shall  incur  the  same  punishment  as 
if  such  free  white  person  had  attempted  to  commit  the  same 
Clime,  which  he  attempted  to  procure  the  slave  to  commit" 
Mu)  Digedy  780y  781. 

The  offence  charged  in  the  indictment  is,  ''that  Thomas 
Grady,  the  defendant,  did  attempt,  by  counsel  and  persuasion,  to 
procure  a  negro  man  slave,  by  the  name  of  Jim,  the  property  of 
Robert  O.  Moreland,  feloniously  to  take,  steal  and  carry  away, 
two  negroes.  Fed  and  Adam,  the  property  of  said  Moreland,"  &c. 
And  inasmuch  as  it  is  no  crime,  for  one  slave  to  steal  another, 
it  is  insisted,  that  to  procure  it  to  be  done,  by  a  white  man,  is  no 
ofience,  under  the  Statute.  But  we  apprehend,  that  the  intention 
of  the  Act,  is  not  to  make  punishable  attempts  to  perpetrate  acts, 
which  if  consummated,  would  be  a  crime  in  a  slave,  but  a  crime 
in  2Ljreeman. 

The  design  of  the  Legislature  in  the  passage  of  this  law,  and 
the  previous  Act  of  1838,  of  which  it  is  amendatory,  was  to 
make  the  white  man  responsible  directly,  for  crimes  committed 
or  attempted,  through  the  agency  of  negroes,  and  to  substitute 
the  principal  in  the  place  of  the  subaltern.  The  proper  inquiry 
therefore  is,  not  whether,  if  the  attempt  had  succeeded,  it  would 
have  constituted  an  offence  by  the  slave,  but  whether  it  would 
have  been  an  offence,  in  the  free  white  person,  it  having  been  done 
by  a  subordinate,  through  his  counsel  and  procnrement. 

The  very  language  of  the  law,  is  a  key  to  unlock  its  meaning. 
Its  speaks  of  an  attempt  to  procure  a  slave  to  commit  a  crime; 
bat  if  the  stealing  of  negroes,  is  not  a  crime  by  a  slave,  but  is 
by  a  white  man,  then  the  Statute,  ex  vi  termini,  refers  to  such  acts 
only  as  are  by  law,  criminal  in  white  men. 

Moreover,  the  construction  contended  for,  would  present  this 
striking  anomaly.  An  attempt  to  commit  a  rape  by  a  slave  on 
a  free  white  female,  is  punished  with  death.     Mw  Digest,  987. 


256  SUPREME  COURT  OF  GEORGIA. 


Grady  vx.  The  State  of  Georgia. 


The  same  offence  by  a  free  white  man,  is  punished  by  imprison- 
ment at  labor  in  the  penitentiary,  for  a  term  not  less  than  one 
year,  nor  longer  than  five  years.  JVew  Digest^  789.  And  yet 
the  Act  under  consideration  provides,  that  if  the  accused  be 
found  guilty,  he  shall  incur  the  same  punishment  as  if  the  free 
white  person  had  attempted  to  commit  the  crime,  which  he  at- 
tempted to  procure  the  slave  to  commit.  If  the  interpretation 
given  to  the  Statute  by  the  prisoner's  counsel  be  correct,  the  of- 
fence of  attempting  to  procure  a  slave  to  commit  a  rape  on  a  free 
white  female,  would  be  capitally  punished,  such  being  the  pen- 
alty annexed  to  the  crime,  if  committed  by  a  slave.  Whereas 
the  Legislature  has  expressly  enacted  that  this  offence,  by  a  free 
white  citizen,  shall  be  punished  only  by  imprisonment  for  a  lim- 
ited period  at  labor  in  the  penitentiary. 

Our  conclusion  is,  that  the  crimes  or  misdemeanors  spoken  of 
in  the  Act  of  1850,  are  such  as  may  be  committed  only  by  a 
free  white  citizen. 

[2.]  The  next  error  complained  of,  is  in  permitting  the  say- 
ings of  the  negro  Jim,  to  Robert  0.  Moreland,  to  go  to  the  Jury 
in  evidence.  The  witness  testified  that  the  negro  told  him  that 
he  was  to  meet  a  white  man,  at  a  certain  place  that  night,  with- 
out mentioning  any  name,  and  it  seems  from  a  previous  portion 
of  the  testimony,  that  it  was  this  information  which  induced  the 
prosecutor,  in  company  with  others,  to  waylay  the  prisoner. 

Having  on  two  recent  occasions,  made  known  the  views  of 
the  Court,  upon  this  species  of  proof,  namely,  in  Berry  vs. 
The  Stakf  decided  at  Gainesville  in  October  last,  and  Whaley 
vs.  The  ^atCj  decided  at  Columbus  during  the  late  January 
term,  we  deem  it  unnecessary  to  reiterate  a  third  time  opinions 
so  deliberately  and  repeatedly  expressed ;  especially  as  it  ap- 
pears from  the  record  before  us,  that  no  objection  was  made  to 
the  testimony  during  the  progress  of  the  trial.  The  admission  of 
illegal  testimony  will  not  sustain  a  writ  of  error  to  this  Court, 
unless  objected  to,  at  the  time  of  its  introduction,  or  on  the  ar- 
gument of  the  case.9  Geo.  Rep.  9-    76.  121. 

[3.]  The  third  exception  is,  that  counsel  for  the  prisoner  was  in- 
terrupted by  the  Court,  while  commenting  upon  the  evidence  be- 
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fore  the  Jury,  and  told  to  read  the  whole  of  the  testimony  through, 
sod  be  would  discover  that  he  wus  misrepresenting  the  witness ; 
and  he  admitted  upon  fi3rther  eKamination,  that  such  was  the 
fact  If  this  be  so,  it  wa«  not  only  the  privilege  of  the  Court,  but 
its  flolemo  duty,  not  to  suffer  the  proof  to  be  perverted,  either 
intentionally  or  through  inadvertence. 

[4*]  The  next  assignment  of  errors  is,  that  the  Court  charged 
.  die  Jury,   tb^t  the  venue  was  properly  laid  in   Troup  County. 
This  opinion  was  elicited  by  a  request,  made  by  the  attorney  of 
ibB  defendant,  that  the  Court  would  charge  the  Jury,  that  if  the 
aet  to   be  performed  by  the  boy  Jim,  was  to  be  done  in  Meri- 
wether or  any  other  County  out  of  Troup,  that  they  were  bound 
to  acquit  the  prisoner.     The  Court,  in  response  tp  this  request, 
instructed  the  Jury,  as  before  stated,  that  the  venue  was  properly 
laid  in  Troup  County ;  and  so  we  think ;  there  the  conspirators 
met  and  the  scheme  was  concocted.     There  it  was  agreed  be- 
tween the  prisoi^er  and  Jio),  that  for  twenty  dollars,  Jim  was  to 
ttduce  the  other  two  negroes  to  escape  and  accompany  Grady  to 
Boston  or  some  free  State.    It  was  from  Troup,  that  Jim  was  de- 
spatched to  confer  with  the  other  two  slaves,  and  to  make  all  the 
preliminary  arrangements ;  and  they  were  to  meet  the  plaintiff 
in  error  in  Troup,  preparatory  to  their  final  exode.    It  was  from 
Troup,  that  the  directions  were  communicated  to  them,  "  to  get 
their  master's  money,  and  to  cut  the  damned  old  rascal's  throat, 
if  they  could  not  obtain  it  otherwise."     And  it  was  here  the  de- 
fendant waited   and  watched  for  the   return   of  his  messenger, 
from  this  embassy  of  love  and  good  will  to  man ! 

[5.]  The  only  remaining  ground  is,  that  the  Court  sentenced 
the  accused,  without  calling  om  \am  to  know  whether  be  had 
any  thing  to  say  why  judgment  should  ant  be  awarded  against 
bim. 

We  believe  the  law  to  be,  and  such  is  the  praetice,  in  case  thfs 
4^fendant  he  found  guilty  upon  a  ccqntal  charge^  for  the  prisoner 
to  he  present,  not  ^y  at  the  rendition  of  the  verdict,  but  that 
immediately  or  at  a  oonTenient  time  soon  after,  he  should  be 
iausked  hy  the  Court,  jdT  he  has  any  thing  to  ofter,  why  judgment 
jiboold  fiot  he  pronounced  against  him.    And  in  some  early 
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cases  it  was  held,  that  if  judgment  be  given  on  an  indictment, 
>\^ithout  a  demand  of  what  the  party  had  to  say,  it  is  erroneous. 
3  Mod.  265.  8  76.  26.  12  lb.  51,  95,  312.  1  Ld.  Ray.  408. 
1  Sham.  131.  1  Sid.  85.  Co.  Ent.  368.  2  HaUy  217.  3 
Com.  Dig.  513.  2  Hawk  P.  C.  4.38.  And  that  even  in 
clergiable  oflFences,  the  ceremony  was  considered  indispensably 
necessary,  that  the  defendant  should  be  asked  by  the  Court  or 
the  Clerk,  if  he  had  anything  to  say  why  judgment  of  death, 
should  not  be  pronounced  on  him.     3  Salk.   358.     Combj  144. 

According  to  the  modern  practice,  however,  this  omission  in 
minor  felonies,  vdll  not  be  material,  provided  the  defendant  has  not 
been  ^deprived  of  an  opportunity  of  moving  in  arrest  of  judgment, 
or  any  other  legal  right,  to  which  he  is  entitled.  Here,  it  is  con- 
ceded on  the  record,  that  both  the  prisoner  and  his  counsel  were 
present  in  Court,  when  the  judgment  was  pronounced ;  that 
nothing  was  urged  against  the  legality  of  his  conviction  or  in 
mitigation  of  his  conduct.  Under  these  circumstances,  we  do 
not  think,  that  the  omission  of  this  form,  is  a  sufficient  ground 
for  the  reversal  of  the  judgment. 

Seeing  no  error  in  the  proceedings  of  the  Court  below,  we  di- 
rect the  judgment  to  be  affirmed. 


No.  36. — ^W.  B.  Scott,  administrator,  &c.  plaintiff  in  error,  vs. 

John  Haddock  and  Wife,  defendants. 

[  1.]  Where  a  guardian  had  been  appointed  for  two  orphan  children,  and  in 
retuniing  to  the  Court  of  Ordinary  a  schedule  of  their  property,  in  which 
a  certain  alave,  by  the  name  of  Harry,  was  returned  as  a  part  of  their 
estate,  and  was  hired  out  as  their  property,  and  annual  retoms  thereof 
made  to  the  Court  of  Ordinary,  for  ten  consecutive  years,  by  such  guar- 
dian :  Held,  in  a  suit  by  one  of  the  orphans,  after  her  intermarriage,  for 
her  share  of  said  slave  Harry  and  his  hire,  against  such  guardian,  that 
he  was  estopped,  on   the  ground  of  public  policy  and  good  faith,  from 
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denjing  the  title  of  the  orphans  to  the  slaye  in  question,  and  showing  an 
independent  title  thereto  in  himseU  anterior  to  his  appointment  as  guardian- 

[2.]  The  Statute  of  Limitations  d  >es  not  run  against  a  direct  or  express 
trust,  so  long  as  the  trust  continues  and  is  acknow  dged  to  be  a  eontinu- 
inff,  aubauHnff  truat;  but  vh«n  the  trust  is  denied  by  the  trustee,  and  he 
claims  to  hold  the  trust  funds  or  the  trust  property  as  his  own,  adneraely 
to  his  eeatui  que  truat,  the  latter  having  knowledge  of  that  fact,  the  Sta- 
tute will  begin  to  run  in  favor  of  such  trustee,  from  the  time  of  such  ad- 
Terse  claim  or  possession. 

[8.]  Where  there  are  two  or  more  co-exiaHng  disabilities  in  the  same  person, 
at  the  time  the  cause  of  action  accrues,  as  infancy  and  coverture,  the 
Statute  of  Limitations  does  not  run  until  both  or  all  are  removed. 

[4.]  But  where  there  exists  but  one  disability,  at  the  time  the  cause  of  action 
accrues,  other  disabilities,  arising  afterwards,  cannot  be  tacked  to  the 
first  disability,  so  as  to  prevent  the  operation  of  the  Statute  of  Limitations. 

[6.]  Disabilities  which  bring  a  person  within  the  exceptions  of  the  Statute, 
cannot  be  piled  one  upon  another,  so  as  to  defeat  its  operations ;  but  a  party 
claiming  the  benefit  of  the  proviso  in  the  Statute,  can  only  claim  the  ben- 
efit of  the  diaahUity  which  existed  when  the  eauae  of  action  accrued, 

[A.]  Where  a  bill  was  filed  by  husband  and  wife,  to  recover  the  property  of 
the  wife  in  the  hands  of  her  guardian,  the  latter  having  repudiated  the 
tnut  and  claimed  the  property  as  his  own,  such  adverae  claim  of  the 
guardian  being  asserted  during  the  coverture,  and  after  the  wife  wa4  ttoei^ 
iy-one  yearaof  age:  Held,  that  the  wife  was  protected  from  the  operation 
of  the  Statute  of  Limitations,  she  being  a  feme  covert  at  the  time  the 
cause  of  action  accrued. 

In  Equity,  in  Crawford  Superior  Court.    Tried  before  Judge 
Starke,  August  Term,  1851. 

The  bill  charges,  that  Willis  S.  Scott  was  appointed 'guardian 
of  John  F.  and  Cynthia  Prosser,  minors  of  John  Prosser,  in  the 
year  1821.  His  first  return  was  made  in  1822,  in  which  he 
chaises  himself  with  a  negro  boy  named  Harry,  the  subject  of 
the  suit,  and  also  for  his  hire.  For  ten  consecutive  years,  he 
continued  in  his  returns  to  account  for  the  hire  of  the  boy. 
His  last  return  was  made  in  1831.  Cynthia  Prosser  was  bom 
some  time  in  the  year  1816,  and  was  married  to  John  Had- 
dock in  1835.  On  the  5th  of  January,  1836,  Haddock  had  a 
partial  setdement  with  Scott,  as  his  wife's  guardian,  giving  him 
a  receipt  for  the  articles  turned  over,  and  releasing  him  from 
all  fiirther  claim,  as  such  guardian,  except  as  to  the  interest  in 
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the  boy  Harry.  Willis  S.  Scott  subsequently  died,  and  Willis 
B.  Scott  was  appointed  administrator  on  his  estate. 

The  bill  prays  that  defendant  may  come  to  an  accou&t 
and  settlement  with  complamants^  as  the  administralor  of  WiUis 
S.  Scott,  deceased. 

The  defence  set  up  by  the  answer,  was  the  Statute  of  Limi- 
tations ;  and  also,  that  the  negro  boy,  Harry,  was  the  property 
of  Willis  S.  Scott,  acquired  by  his  intermarriage  with  the  mother 
of  Cynthia  Haddock,  one  of  the  complainants,  who  became  tke 
owner  of  the  slave  by  purchase,  subsequent  to  the  death  of  her 
first  husband,  and  prior  to  her  intermarriage  with  defendant's 
intestate  ;  and  that  he  was  only  returned  by  Scott,  as  guardian, 
as  the  property  of  John  Prosser's  orphans,  to  prevent  his  sei- 
zure and  sale  under  executioQS  outstanding  against  said  Seott 

On  the  trial,  evidence  was  offered  by  the  defendant  to  sustain 
this  last  plea,  which  was  repelled  by  the  Court,  and  defendant, 
by  his  counsel,  excepted. 

The  defendant  read  in  evidence,  a  bill  filed  by  complainants 
against  Willis  S.  Scott,  returnable  to  August  Term,  1838,  of 
Crawford  Sup^or  Court,  for  the  recovery  of  the  same  proper- 
ty Embraced  in  the  present  bill,  which  was  answered  on  the 
20th  July,  1839,  by  Willis  S.  Scott,  and  the  same  defence  as  to 
the  title  of  the  boy,  Harry,  pleaded ;  which  bill  Was  dismiMed  at 
the  August  Term,  1842. 

Counsel  for  defendant  requested  the  Court  to  charge  the  Jury, 
''  that  if  the  bill  filed  in  1838,  and  dismissed  in  1842^  was  for 
the  same  property,  and  that  more  than  four  years  bad  elapsed 
from  the  dismissal  of  said  bill  to  the  commencement  of  tbe 
present  suit,  that  there  was  such  an  adverse  holding  oo  the  part 
of  Willis  S.  Scott,  as  to  constitute  a  point  from  which  the  Stap 
tute  of  Limitations  commenced  to  run,  and  that  complainants 
were  barred  of  their  right  of  action  ;  which  charge  the  Cooft 
refused  to  give,  but  did  cluu'ge,  ^'  that  in  bis  opimon,  the  right 
of  action  did  not  accrue  until  Willis  &  Scott  asserted  a  right 
to  the  property,  and  gave  complainants  notice  of  th«  same ; 
and  that  if  Mnu  Haddock  was  then  a  married  woman  and  of 
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fall  age,  the  defendant  is  not  protected  by  the  Statute  of  Limi- 
tations." 

To  which,  counsel  for  defendant  excepted,  and  upon  these  ex- 
ceptions have  assigned  error. 

PoE  fc  NiSBET,  St0HBs  &  Lester  and  Culverhouse  for 
plaintiff  in  error. 

Hall  Jt  Hcikter,  for  defendants. 

Bff  the  Court. — ^Washer,  J.  delivering  the  opinion. 

[1.]  The  first  assignment  of  error  which  we  shall  notice,  is 
the  rejection  by  the  Court  below,  of  the  bill  of  sale  offered  by  the 
defendant,  to  show  that  the  slave,  Harrj^,  never  was  the  proper- 
ty of  the  orphans  of  John  Prosser,  but  the  property  of  Willis 
S.  Scott,  acquired  by  virtue  of  his  intermarriage  with  the  moth- 
er of  Mrs.  Haddock,  one  of  the  complainants.  The  record 
shows,  that  Willis  S.  Scott  was  appointed  guardian  of  John  F* 
and  Cynthia  Prosser,  orphan  children  of  John  Prosser,  deceased^ 
by  the  Court  of  Ordinaiy  of  Jones  County,  iif  the  year  1821. 
In  his  first  return  made  after  his  appointment  as  such  guardian, 
a  schedule  of  the  property  belonging  to  his  wards  was  rendered 
to  the  Court  of  Ordinary,  upon  oath,  in  which  the  slave,  Harry, 
is  inclnc^ed  as  a  portion  of  their  property ;  and  he  continued  to 
cshaorge  himself  as  their  guardian,  with  the  hire  of  said  slave,  in 
his  returns  to  the  Court,  for  ten  consecutive  years. 

The  bill  of  sale,  offered  in  evidence,  was  made  by  Sally  Whit- 
^BTordi,  to  Mrs.  Prosser  while  she  was  a  widow,  and  before  her 
intermarriage  with  Willis  S.  Scott,  which  conveyed  the  boy 
Harry  to  her.  Now,  Scott,  the  administrator,  says,  in  his  an- 
swer to  the  bill  filed  by  Haddock  and  wife  (the  latter  of  whom 
is  one  of  the  orphans  of  J<^n  Prosser)  for  her  share  of  the 
slave,  Hany,  and  his  hire,  that  it  is  true  Willis  S.  Scott  did 
return  the  slave,  Harry,  to  the  Court  of  Ordinary  as  the  proper- 
ly of  the  orphans,  for  the  purpose,  and  with  the  design,  of  pre- 
venting lbs  slave,  Hany,  ffon  being  seised  and  sold  under  ex- 
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ecutions  then  existing  against  Willis  S.  Scott,  as  his  property, 
he  having  acquired  a  title  thereto,  by  virtue  of  his  intermar- 
riage with  Mrs.  Prosser,  to  whom  the  slave  had  been  previously 
conveyed  by  Sally  Whitworlh.  The  question  is,  could  the  de- 
fendant's intestate,  Willis  S.  Scott,  if  now  in  life,  be  permitted 
to  shew,  as  against  the  complainants,  that  the  slave,  Harry,  was 
not  their  property j  but  his  individual  property^  in  the  face  of  his 
solemn  admissions  to  the  contrary,  made  in  his  returns  to  the 
Court  of  Ordinary,  as  before  stated  ?  We  are  of  the  opinion 
that  he  could  not ;  and  consequently  that  his  administrator  is 
in  no  better  condition.  He  would  be  estopped,  on  the  ground 
of  public  policy  and  good  faith,  from  repudiating  his  solemn 
acts  and  admissions,  so  repeatedly  made  in  the  course  of  the 
judicial  proceedings  had  in  the  Court  of  .Ordinary  in  relation  to 
that  fact.  1  Greenkafs  Ev.  249,  §§207,  208.  Quick  and  Wife 
vs.  Stainesy  1  Bos.  Sf  Pullerj  293. 

[2.]  The  next  and  main  ground  of  error  insisted  on  is,  that 
the  Court  below  refused  to  give  to  the  Jury  the  instruction  ask- 
ed in  regard  to  the  Statute  of  Limitations,  and  in  charging 
them  that  the  complainants  were  not  barred  by  the  Statute. 
It  appears  from  the  record,  that  C}7ithia  Haddock  (formerly 
Cynthia  Prosser)  was  born  in  1816,  and  was  married  in  1835,  be- 
ing under  twenty-one  years  of  age  at  the  time  of  her  marriage. 
In  1836,  Haddock  and  his  wife,  Cynthia,  filed  a  bill  against 
Willis  S.  Scott,  her  guardian,  for  her  share  of  the  slave,  Harry, 
and  his  hire.  In  July,  1839,  Scott  answered  the  bill,  in  which 
be  claimed  the  slave  as  his  own,  and  denied  the  right  and  title 
of  the  complainants  thereto.  The  bill  filed  by  Haddock  and 
wife  in  1836,  was  dismissed  in  August,  1842.  The  present 
bill  was  filed  in  1848  against  Willis  B.  Scott,  the  administrator 
of  Willis  S.  Scott,  the  latter  having  died  intestate. 

The  instruction  asked  of  the  Court  below  to  the  Jury,  by  the 
counsel  for  the  administrator,  assumes  the  position,  that  the 
Statute  of  Limitations  commenced  running  in  favor  of  the  in- 
testate, from  ihe  time  of  filing  his  answer  to  the  first  bill,  in 
July,  1839,  at  which  time  he  claimed  the  slave,  Harry,  as^is 
oum  property  and  denied  the  title  of  his  cestui  que  trust ;  that  the 
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ansiver  of  the  intestate,  to  the  complainants'  biH,  asserted  an 
adverse  title  to  the  property  in  controversy,  of  which  his  cestui 
que  trust  had  knowledge^  and  more  than  four  years  having  elapsed 
from  the  time  of  such  adverse  holding  of  the  property,  to  the 
time  of  the  commencement  of  the  present  suit,  the  complainants' 
right  to  maintain  the  same,  was  barred  by  the  Statute.    . 

The  instruction  asked,  the  Court  refused  to  give  to  the  Jury; 
but  instructed  them  ''  that  the  right  of  action  did  not  accrue 
until  Willis  S.  Scott  asserted  a  right  to  the  property,  and  gave 
complainants  notice  of  the  same  ;  and  that  if  Mrs.  Haddock  was 
then  a  married  woman,  and  of  full  age,  the  defendant  is  not 
protected  by  the  Statute  of  Limitations."  In  view  of  the  tacts 
of  this  case,  there  was  no  error  in  the  Court  below,  in  refusing 
the  instructions  asked,  or  in  that  which  was  given  to   the  Jury. 

The  possession  by  Scott  of  the  slave,  Harry,  was  consistent 
with  the  title  of  his  cesttd  que  trusty  until  July,  1839,  when  he 
repudiated  the  trust,  and  claimed  to  hold  the  property  as  his 
own,  adverse  to  their  title.  The  Statute  then  did  not  commence  to 
run,  according  to  the  general  rule,  in  favor  of  the  intestate,  un- 
til July,  1839,  when  he  repudiated  the  trust.  Mrs.  Haddock  was 
an  infant  at  the  time  of  her  marriage,  and  continued  a  yeme 
coverty  untU  the  repudiation  of  the  trust  by  the   tnistee,   in  1839. 

[3.]  The  question  has  been  discussed,  particularly  by  the  coun- 
sel for  the  plaintiff  in  error,  whether  cumulative  disabilities,  as  in- 
fancy and  coverture,  can  be  tacked  together,  so  as  to  operate 
88  a  bar  to  the  Statute,  until  both  disabilities  shall  be  removed. 
The  rule  in  relation  to  that  question,  we  understand  to  be, 
that  where  there  are  several  co-existing  disabilities  in  the 
same  person,  at  the  time  the  right  of  action  accrues,  he  or  she 
is  not  required  to  sue,  in  order  to  avoid  the  operation  of  the 
Statute,  until  all  are  removed.  If,  for  example,  as  in  this  case, 
at  the  time  of  the  repudiation  of  the  trust  by  Scott,  the  trustee, 
Mrs.  Haddock  had  been  an  infant  and  a  feme  covert^  the  Statute 
would  not  have  commenced  to  run  against  her  until  both  disa- 
bilities had  been  removed ;  for  the  reason,  that  both  disabilities 
existed  atthetime  the  cause  of  action  accrued. 

[4.]  But  if,  at  the  time  of  the  repudiation  of  the  trust  by 
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Scott,  the  disabilitj  of  infaiuy  only^  had  existed,  the  subsequent 
disability  of  coverture  could  not  be  tacked  to  that  of  infiwcj, 
so  as  to  prevent  the  operation  of  the  Statute,  until  both  were  re- 
moved ;  for  the  reason,  that  at  the  time  the  cause  of  action  accrued^ 
there  was  only  one  disability  which  existed,  to  have  prevented 
an  imaiediate  institution  of  the  suit. 

[5.]  Disabilities  which  bring  a  person  within  the  exceptions 
of  the  Statute,  cannot  be  piled  one  upon  another,  so  as  to  defeat 
its  operation  ;  but  a  party  claiming  the  benefit  of  the  proviso  in 
the  Statute,  can  only  claim  the  benefit  of  the  disability  existing 
when  the  right  of  action  first  accrued,  Mercer  vs.  Sdden^  1  Houh 
ard*s  U.  S.  Rep,  37.  ^ngel  on  Lim.  209,  522.  Demared  w. 
Wynkoopy  3  Johns.  Ch.  Rq),  129.  Eager  vs.  The  Commonwealth^ 
4  Mass.  Rep.  182. 

[6.]  In  this  case,  however,  it  will  be  observed  that  it  is  not 
necessary  for  the  complainants  to  tack  the  two  disabilities  to- 
gether, to  avoid  the  operation  of  the  Statute,  inasmuch  as  the 
Statute  did  not  commence  running  until  1839,  at  which  period 
the  trustee  asserted  his  adverse  claim  to  the  property.  At  the 
time  of  the  assertion  of  the  adverse  claim  to  the  property,  in 
1639,  by  the  trustee,  against  his  cestui  que  irustSj  Mrs.  Haddock 
was  twenty-one  years  of  age^  and  ^ifime  covert.  At  the  time  tiie 
Statute  coratneneed  running  in  favor  of  the  trufltee,  againat  his 
cestui  que  trusty  there  existed,  in  fact,  but  one  disabilifyf  that  of 
coverture.  Mrs.  Haddock,  therefore,  being  ^fnne  oooertf  at  the 
time  of  the  accrual  of  the  cause  of  action  in  1839,  (that  beiii|; 
the  period  from  which  the  Statute  would  have  lOomiiienoed  run- 
ning, according  to  the  general  rule,)  she  is  witimi  the  ixcefiigm 
which  is  made  by  the  2d  section  of  the  Act  of  I8O69  aad  10 
protected  from  the  operation  of  the  Statute  of  Limitatioas. 
IVtnce,  577.     nynt  and  Wife  vs.  Hakhettj  9  Go.  B/ep.  .328. 

The  case  of  Keaton  vs.  Greenwoody  (8  Ga.  Bep.  97^^  is  cited 
by  the  plaintifTin  error,  as  an  aulliority  in  his  &vor.  The  gen- 
eral principles  settled  in  tliat  case,  in  regandto  the  applicaiiiNi  of 
the  Statute  of  Limitations  to  traetees  and  auiui  ffnt  hrud$^  ire 
now  re- affirm,  as  we  did  in  Morgan  vs.  Morgan,  10  Go.  Rsp.  297. 

We  do  not,  however,  hoM  with  die  Court  belvw  in  itas  charge 
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to  the  Jury,  that  it  was  incumbent  on  the  trustee  to  have  given 
notice  to  the  cestui  que  trusty  that  he  held  and  claimed  the  trust 
property,  adversely  to  theit  title ;  but  we  maintain  the  doctrine 
asserted  by  the  Supreme  Court  of  the  U.  States,  in  YeUer^s  Ijessee 
vs.*Eckert  et  d.  that  the  Statute  does  not  begin  to  run  until  the 
possession  of  the  trustee — before  consistent  with  the  title  of 
the  real  owner — becomes  adversSj  tortious  and  torong/idy  by  the 
disloyal  acts  of  the  trustee,  which  must  be  open,  continued  and 
notoriouSj  so  as  to  preclude  all  doubt  as  to  the  character  of  the 
holding  of  the  property,  or  the  want  of  knowledge  on  the  part  of 
the  cestui  qite  trusts.  4  Howard^s  Rep.  296.  According  to  the 
facts  of  this  case,  as  made  by  the  record,  and  the  legal  princi- 
ples applicable  thereto,  the  judgment  of  the  Court  below  must 
stand  affirmed. 

I 


No.  37. — John  P.  Evans,  plaintiff  in  error,  vs  John  L.  Bibge, 

defendant  in  error. 

[1.]  A  £act  which  has  been  directly  tried,  and  decided  by  a  Court  of  oom- 
petent  jurisdiction,  cannot  be  contested  again  between  the  same  parties  or 
their  priyies  in  the  same  or  any  other  Ooort.  A  judgment  of  a  Court  of 
LaW|  or  a  decree  in  Chancery,  is  an  estoppel  to  the  parties  thereto  and 
their  privies,  if  it  relates  to  the  same  subject-matter,  and  decides  the  ques- 
tion now  in  issue.  But  if  that  question  came  collaterally  before  the  Court 
and  was  only  incidentally  considered,  the  judgment  or  decree  is  no  estop- 
pel. Whether  the  question  now  in  issue  was  embraced  in  the  judgment  or 
decree,  cannot  be  ascertained  by  inference,  or  by  arguing  from  the  judg- 
ment or  decree. 

[2.]  Quere:   Whether  an  estoppel  by  judgment  or  decree,  should  not  in  this 
State  be  specially  pleaded  f 

Ejectment,  in  Bibb  Superior  Court.      Tried  before  Judge 
Starke,  July  Term,  1851. 
VOL  XI  34 
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This  was  an  action  of  ejectment,  brought  by  John  P.  ETans 
against  John  L.  Birge,  returnable  to  November  Term,  1847,  of 
Bibb  Superior  Court,  for  the  recovery  of  several  lots  of  land,  near 
the  City  of  Macon,  constituting  a  part  of  what  is  known  as  the 
"Macon  reserve ;"  among  them,  lots  74  and  79,  the  subject- 
matter  really  in  dispute. 

On  the  16th  day  of  December,  1848,  Birge  enjoined  the  ac- 
tion of  ejectment  by  bill  in  Equity. 

At  the  July  Term,  1851,  the  action  of  ejectment  and  the  bUi 
were  tried  together.  In  the  progress  of  the  trial,  Judge  Starke 
dismissed  the  bill,  on  the  ground  that  complainant  had  an  ade- 
quate Common  Law  remedy. 

Plaintiff  in  ejectment  gave  in  evidence,  the  plot  and  grant 
from  the  State  of  Georgia  to  Samuel  H.  Fay,  for  said  lots,  and 
also  a  deed  to  hir*iself.  I 

The  defendant  in  ejectment,  then  gave  in  evidence  a  bill  in 
Equity,  filed  by  the  plaintiff  in  ejectment,  in  1842,  against  one 
Alexander  R.  McLaughlin 

This  bill  alleged  that  McLaughlin  as  the  friend  of  complain- 
ant, in  1839  and  1840,  advanced  a  large  amount  of  money,  in 
satisfaction  of  outstanding  fi.  fas.  against  complainant,  took  a 
transfer  of  said^.  fas,  and  also  the  notes  of  complainant ;  that 
said  notes  were  renewed  during  the  year  1840,  at  the  end  of 
every  sixty  days,  at  a  large  and  usurious  rate  of  interest ;  that 
the  land  known  as  the  "Fay  place"  and  belonging  to  complain- 
ant, was  finally  sold  under  and  by  virtue  of  said  Ji,  fas*  on  the 
6th  day  of  July,  1841,  when  McLaughlin  purchased  the  same 
at  $3100.  The  bill  alleged  that  complainant  had  paid  off  the 
principal  and  legal  interest  advanced  on  said  Ji.  fas.  by  Mc- 
Laughlin, with  property  exclusive  of  the  "  Fay  place." 

By  an  amendment  to  his  bill,  complainant  charged  that  the 
"  Fay  place,"  was  again  sold  in  January,  1842,  under  a  mort- 
gage Ji,  Ja,  in  favor  of  Samuel  H.  Fay,  against  complainant 
At  this  sale  J.  J.  Gresham,  Esq.  became  the  purchaser,  as  the 
attorney  of  the  plaintiff  in  ^.  fa.  with  the  understanding  that  he 
was  to  convey  the  same  to  McLaughlin. 

To  the  bill  McLaughlin  filed  his  answer,  which  together  with  the 
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verdict  of  the  Jury,  and  the  decree  of  the  Court  on  said  bill  and 
answer,  was  read  to  the  Jury,  which  was  as  follows :  "  We  the 
Jury  find  and  decree  that  the  defendant,  Alexander  R.  McLaugh- 
lin, deliver  up  to  the  complainant  all  the  notes  he  now  holds 
against  the  complainant,  John  P.  Evans,  and  we  decree  that  all 
the  executions  mentioned  in  the  bill,  and  which  are  held  by 
McLaughlin,  be  entered  satisfied;  that  the  defendant  McLaughlin 
pay  |;348,  on  the  elder  ji,  fas,  now  claiming  the  money  in  the 
SherifiPs  hands,  and  find  for  the  complainant  Evans,  $29  77  cts. 
with  the  cost  of  suit  to  be  paid  by  the  defendant." 

Plaintiff  in  ejectment  then  offered  in  evidence,  a  file  of  the 
"  Macon  Messenger,"  a  paper  published  in  the  City  of  Macon, 
for  the  purpt)se  of  showing  the  illegality  of  the  sale  of  lots  74 
and  79,  under  the  mortgage  Ji.  Ja,  in  favor  of  Fay,  the  same 
not  having  been  advertised  according  to  law. 

Counsel  for  defendant  objected  to  the  evidence. 

The  Court  sustained  the  objection,  and  repelled  the  evidence, 
on  the  ground  "  that  the  legal  title  to  said  land  was  out  of  Evans ; 
that  his  admission  in  his  original  and  amended  bill  against  Mc- 
Laughlin, and  the  answer  of  McLaughlin  thereto,  and  the  judg- 
ment of  the  Court  upon  the  demurrer  of  John  J.  Gresham  to 
said  original  and  amended  bill,  and  the  verdict  of  the  Jury,  and 
the  decree  of  the  Court,  on  said  original  and  amended  bill,  to- 
gether with  \hefi.fas.  showed  the  title  out  of  Evans,  and  worked 
an  estoppel  against  him,  as  to  all  of  said  land." 

To  which  ruling  of  the  Court,  counsel  for  plaintiff  in  eject- 
ment excepted. 

Cole  and  Stubbs  &  Lester,  for  plaintiff  in  error. 
RuTHEBFOBD,  Bailey  &  HiNES,  for  defendant. 

By  the  Court — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  question  made  for  our  consideration  in  this  case  is 
single,  but  rather  diflScult  to  come  at.  The  plaintiff  below  had 
given  in  evidence  certain  deeds  for  the  land  in  question,  known 
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as  the  Fay  Place^  amounting  to  some  seven  hundred  acres,  and 
composed  of  a  number  of  fractional  lots  on  the  east  branch  of 
the  Ocmulgee.  The  defendant,  it  seems,  had  filed  a  bill  to  aid 
his  defence  in  the  ejectment,  to  which  the  plaifdifj  Ei>an9y  had 
ans^rered,  and  which  bill  by  consent  was  also  on  trial.  The 
pleadings  in  that  bill  had  been  read  to  the  Jury.  The  defend- 
ant below  had  also  read  in  evidence  a  bill,  some  years  ago  filed 
by  the  plaintiff  EvanSy  against  one  ^,  R.  McLaughlin  and 
one  John  J.  Greshaniy  together  with  McJ^augKIMs  answer 
thereto,  a  demurrer  to  the  same  filed  by  Oresham  vrith  the  judg- 
ment of  the  Court  sustaining  the  demurrer,  and  the  verdict  and 
decree  rendered  in  the  case.  At  this  stage  of  the  trial,  the  plain- 
tiff in  ejectment,  EvanSy  tendered  in  evidence  a  file  of  the  Macon 
Messenger  newspaper,  for  the  purpose  of  proving  that  a  sale  of 
the  land  in  question  under  a  mortgage  j$.  /a.  in  favor  of  Fayj 
and  under  which  sale,  (but  not  under  that  alone)  the  defendant 
Birge  claimed  title,  was  illegal,  because  not  advertised  accord- 
ing to  law.  This  evidence  was  objected  to,  on  the  ground  that 
the  bill  filed  by  Evans  against  McLaughlin  and  Greshamy  with  MC" 
LwghUaiCs  answer,  the  demurrer  to  said  bill  filed  by  GfresAom,  and 
the  judgment  on  that  demurrer,  and  the  verdict  of  the  Jury, 
and  the  decree  of  the  Court  thereon,  showed  title  out  of  him, 
thnmsy  and  he  was  thereby  estopped.  The  Court  repelled  the 
evidence,  on  the  grounds  taJcen  in  the  objection ;  that  is,  the 
Court  held  that  the  record  of  the  bill  filed  by  Evans  against  JMic- 
Laughlin  and  Greshamj  showed  title  out  of  the  plaintiff,  EvanSy  and 
he  was  thereby  estopped  from  asserting  title  to  the  lands.  To 
this  decision  the  counsel  for  plaintiff,  Evans,  excepted,  and  there 
submitted  to  a  verdict*  The  question  therefore  is  this,  was 
Evans  esiofpedhj  the  proceedings  had  on  the  bill  filed  against 
McLaughlin  and  Oresham.  To  determine  it  intelligibly,  a  full 
statement  of  what  that  record  contains  and  what  judgments  were 
rendered  therein,  and  of  the  relation  which  these  parties  sustain 
to  the  parties  in  that  cause,  seems  to  be  indispensable.  Omitting 
a  voluminous  mass  of  irrelevant  matter,  it  seems  that  Evans  was 
the  owner  of  this  Fay  tract  of  land,  having  bought  it  of  Mr,  Hm- 
ard  F\iy  and  executed  to  him  a  mortgage  for  the  purchase  money, 
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a  part  of  the  purchase  money  for  which,  say  $5,000,  was  unpaid  ; 
that  he  became  otherwise  deeply  involved,  and  judgments  to  a 
large  amount  were  procured  against  him  in  favor  of  a  Mrs, 
Johnston  and  divers  others.  Being  pressed  for  the  payment  of 
the  executions  issued  on  these  judgments,  he  applied  to  Mc- 
Laughlin for  aid,  who  bought  the  judgments,  and  took  control 
of  the  executions,  and  at  the  same  time  took  the  notes  of  EvanSy 
for  the  sums  advanced  by  him,  as  collateral  security,  with  inter- 
est, varying  from  the  rate  of  forty-eight  to  sixty  per  cew^iwi. 
These  notes  were  renewed  at  these  rates,  from  time  to  time ; 
and  during  which  time,  Evans  sold  to  him  a  large  amount  of 
property,  consisting  of  Town  lots,  negroes,  &c.  at  stipulated 
prices  (all  of  which  is  specially  stated  in  the  bill)  in  payment  of 
the  money  thus  loaned  to  him  (Evans,)  McLavgklin  becoming 
dissatisfied  with  the  condition  of  things,  in  1841,  caused  the 
Fay  plantation  to  be  levied  on  by  the  Johnston  and  other  jf.  Jas. 
against  Evans^  which  he  had  bought,  and  it  was  advertised  for 
sale,  subject  to  the  Fay  mortgage,  in  July  1 841 .  Evans  threaten- 
ing to  interpose  some  obstacles  to  the  sale,  he  and  McLaughlin 
agreed  that  McLaughlin  should  buy  the  land,  and  give  Evans  all 
the  benefit  of  a  cash  sale  of  it,  which  he  (Evans)  might  be  able 
to  effect  within  twelve  months,  after  paying  to  him,  McLavghlinj 
the  principal  and  legal  interest  of  his  advances,  with  attorney's 
fees.  EvanSy  in  his  bill,  insists  that  he  was  also  to  have  possession 
for  twelve  months,  which  McLaughlin  denies,  but  says  he  was 
only  to  be  permitted  to  gather  his  crop.  Difficulties  arising  be- 
tween them  about  the  possession,  Evans  attorned  to  McLaughlin. 
McLaughlin  bid  off  the  land  at  the  sale  for  $3100,  and  took  a 
deed  from  the  Sheriff,  but  paid  no  money,  Evans  remaining  in 
possession.  As  to  this  agreement,  Evans  charges  its  violation  by 
McLaughlinyhe  having  caused  the  lands  again  to  be  levied  on, 
by  one  or  more  of  the  executions  which  he  had  bought  and 
which  he  had  transferred  to  one  Moses  Baldwin,  and  in  seeking 
to  turn  him  out  of  his  possession.  McLaughlin  in  his  answ*er, 
denies  that  he  got  a  title  to  the  lands  by  this  purchase,  inasmuch 
as  he  did  not  pay  the  bid  of  $3100,  and  never  got  possession, 
and  insists  that  he  should  not  be  held  to  accoimt  to  Evans  for 
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that  sum.  An  interlude  in  this  litigious  drama  is  this :  Afler 
the  sale  of  the  lands,  as  stated  to  McLaughlin,  they  were  levied 
on  and  sold  as  his  property,  under  an  execution  against  him, 
and  were  bought  by  one  Thomas  Brown,  who  sold  to  the  de- 
fendant, Birge  ;  and  here  let  it  be  noticed  that  though  Bromi, 
who  bought  the  land  at  Sheriff's  sale,  under  execution  against 
McLaughlin,  Birge  claims  to  be  in  privity  with  McLaughlin,  and 
by  reason  of  that  privity,  also  claims  the  benefit  of  estoppel 
against  Evans.  But  more  of  this  hereafter.  Afterwards,  still  the 
Fay  mortgage  being  foreclosed,  these  1  mds  were  brought  to  sale 
under  the  mortgage^,  fa.  Mr,  Gresham,  who  was  the  attorney, 
for  the  mortgagees,  bought  them  for  $5,000,  and  took  the  SheriflPs 
deed  in  his  name,  coming  into  an  agreement  with  McLaughlin  that 
he  should  have  the  land,  upon  his  paying  the  purchase  money. 
It  appears  that  one  of  the  lots  of  land  embraced  in  the  Fay  Place, 
JVb.  79, 1  believe,  was  not  named  in  the  rule  nisi  for  foreclosure, 
and  in  JVb.  74, 1  believe,  was  not  specified  in  the  rule  absolute, 
or  in  the  mortgage  Ji.  fa.  or  in  the  SherilPs  deed  to  Gresham. 
Gresham  sold  to  one  Armstrong,  he  to  Thormis  Brown,  and  he  as 
before  stated,  to  the  defendant  Birge.  Gresham  was  made  a  par- 
ty to  Evans,  bill,  and  that  bill  avers  the  illegality  of  the  mort- 
gage sale.  Gresham  demurred  to  the  bill,  and  the  demurrer  as 
to  him  was  sustained,  upon  iha  grounds  thai  the  Sheriff  was  legal- 
ly authorized  to  sell  under  tlie  mortgage  ^fi.  fa.  and  that  the  com- 
plainant, Evans,  had  not  tendered  to  kirn  the  amount  of  the  purc/iase 
money.  Possession  of  the  premises  being  demanded,  under  the 
mortgage  sale,  this  same  bill  was  filed  to  enjoin  it,  in  which  the 
transactions  already  detailed  are  charged ;  in  which,  farther,  the 
complainant  Evans  claims  that  his  transactions  with  MclMughliny 
be  purged  of  all  usury ;  that  he  come  to  a  fair  accounting ;  that  he, 
Evans,  has  paid  him  more  than  the  amount  of  the  principal  and 
legal  interest  of  the  money  borrowed  from  him  ;  that  his  notes  to 
McLaughlin  be  delivered  up  and  cancelled,  and  the  executions 
against  him  bought  by  McLaughlin  be  decreed  to  be  satisfied. 
In  his  answer,  McLaughlin  denies  that  he  has  been  paid  his 
principal  and  legal  interest ;  controverts  the  statements  in  the  bill 
as  to  the  prices  at  which   the   property  transferred   to  him  by 
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Eocms  was  to  be  ta]^en ;  insists  that  that  property  should  be 
charged  against  him  at  its  actual  value,  and  exhibits  a  balance 
of  principal  and  lawful  interest  against  £t;cr72^  of  some  $4,000. 
Upon  the  trial,  the  Jury  decreed  as  follows:  "We  the  Jury  find 
and  decree,  that  the  defendant,  Alexander  R.  McLattghliTij  deliver 
up  to  the  complainant  all  the  notes  he  now  holds  against  the 
complainant,  John  P.  Evans,  and  we  decree  that  all  the  execu- 
tions mentioned  in  the  bill,  and  which  are  held  by  McLaughlin, 
be  entered  satisfied ;  that  the  defendant,  McLaughlin,  pay  $348, 
on  the  older  fi,  fas,  now  claiming  the  money  in  the  SheriS's 
hands,  and  find  for  the  complainant,  Evans,  $29  77  cents,  with 
the  costs  of  suit  to  be  paid  by  the  defendant." 

The  decree  of  the  Court  was  entered  up  in  pursuance  of  the 
verdict. 

The  decision  of  the  Court  is  founded  on  the  admission  of 
^0715  in  these  pleadings,  and /wdJ§7new/5  of  the  Court  rendered 
on  Mr.  GresharrCs  demurrer,  and  the  final. deaee  rendered  in  the 
cause.  From  all  these,  he  says  it  is  manifest,  that  title  to  the 
lands  is  shown  out  of  Evans,  and  therefore  he  is  estopped.  It 
is  a  judgment,  that  in  Law  he  is  estopped  from  asserting  a  claim 
to  them,  against  the  defendant,  Birge.  As  to  any  admissions 
-which  the  recitals  in  the  bill  contain,  without  referring  to  them 
in  the  way  of  specification,  I  remark  that  they  are  not  an  estop- 
pel. As  evidence  against  his  title,  they  might  go  to  the  Jury  for 
what  they  are  worth.  I  do  not  think  that  there  is  any  admission 
against  his  claim  upon  the  lands,  which,  per  se,  constitutes  an  es- 
toppel. In  Lampen  vs.  Corke,  Holroyd,  J.  says  that  estoppels 
are  odious  in  the  Law,  (7  Eng,  S,  L.  JR.  209.)  It  is  often  so  said, 
and  truly  said  of  estoppels,  by  recitals  in  deeds,  admissions  in 
pleadings,  and  all  of  that  class.  They  are  not  to  be  readily  allowed. 
Estoppels  hy  judgment  are,  however,  not  odious.  They  are  to  be 
received  with  as  much  favor  as  any  other  defence,  because  it  is 
the  interest  of  the  Commonwealth  that  litigation  should  cease. 
The  Court  clearly  erred,  if  he  is  to  be  understood  as  holding 
that  the  admissions  of  Evans  were  in  Law  an  estoppel.  I  am  in- 
clined to  believe  that  he  did  not  so  hold,  but  that  he  referred  to 
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the  admissions,   as  inducement  to  the  judgments  in  the  cause, 
and  that  his  opinion  was  founded  on  them. 

[2.]  It  was  insisted  in  the  argument,  that  the  estoppel  ought 
to  have  been  pleaded.  Whether  it  ought  or  not,  was  not  a  point 
brought  distinctly  before  the  Court,  and  if  we  thought  with  coun- 
sel for  the  plaintiff  in  error,  it  w^ould  not  be  right  to  send  the 
cause  back  upon  a  question  not  decided  below.  I  will  only  say 
for  myself,  that  although  an  estoppel  by  a  previous  judgment 
may  be  given  in  evidence  under  the  general  issue  in  England, 
and  have  the  effect  under  the  direction  of  the  Court  of  a  plea  in 
bar,  yet  I  am  satisfied  that  it  is  more  according  to  our  Judiciary 
Act,  and  in  harmony  with  our  system,  to  plead  it 

It  is  very  well  settled,  that  a  fact  which  has  been  directly  tried 
and  decided  by  a  Court  of  competent  jurisdiction,  cannot  be 
contested  again  between  the  same  parties  or  their  privies,  in  the 
same  or  any  other  Court.  A  judgment  therefore  of  a  Court  of 
Law  or  a  decree  in  Chancery,  is  an  estoppel  to  the  parties  there- 
to, and  to  those  who  are  in  privity  with  them.  This  is  the  rule. 
It  is,  however,  carefully  and  strongly  fenced.  The  judgment  must 
relate  to  the  same  question,  and  must  clearly  decide  it.  If  it 
came  collaterally  under  consideration,  or  was  only  incidentally 
considered,  there  is  no  estoppel.  And  if  the  decision  of  the 
question  is  ascertained  inferentially,  by  arguing  from  the 
judgment  or  decree  and  the  pleadings  in  the  case,  there  is 
equally  no  estoppel.  Laying  down  the  rule,  with  the  modifica- 
tions stated,  I  subject  this  case  to  its  test.  (6  Wheat  JR.  109. 
1  Story's  Rep.  474.    4  Howard,  U.  S.  R.  497,  498.) 

There  were  two  judgments  in  the  cause,  to  wit :  the  final 
decree  and  the  decision  upon  Mr.  GreshanCs  demurrer.  The  bill, 
among  other  things,  assailed  the  sale  of  the  lands,  under  Mr.  Fa^s 
mortgage^  upon  the  ground  (which  I  did  not  before  state)  that 
the  Sheriff  had  agreed  with  the  defendant  in  execution,  EvanSy 
that  he  would  sell  them  in  parcels,  but  did  in  fact  sell  the  whole 
together.  The  consequence  was,  as  the  bill  charges,  that  it  did 
not  bring  more  than  half  its  value.  Gresham,  as  stated  before, 
boupjht  the  land,  and  was  made  a  party  to  the  bill  and  demurred 
(o  it.     The  Court  ruled  that  the  demurrer  be  sustained  upon  two 
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grounds :  First  Because  there  was  no  tender  of  the  purchase 
money;  and,  Second^  becavse  the  Sheriff' teas  legally  auihorizcd  to 
sell  the  land  in  the  vmy  he  did  sell  it  This  was  a  judgment  in 
favor  of  the  validity  of  the  sale,  and  of  course  in  favor  of  Gresh^ 
am*s  title.  The  bill  does  not  controvert  the  mortgage  debt,  or 
the  m->rtgage  judgment  and  execution  at  all ;  it  only  controverts 
the  sale.  The  land  being  sold  under  a  valid  judgment,  as  the 
property  of  Eoansj  and  bought  by  Gresham^  and  the  sale,  after 
being  attacked  in  the  bill,  being  sustained  by  the  Court  in  so 
many  words,  it  is  a  judgment  in  favor  of  GresharrPs  title,  and  it 
of  course  divests  Evaiis*  title.  It  is  a  judgment  upon  the  title  of 
lands,  in  dispute  between  Evans  and  Gresham^  rendered  by  a 
Court  having  competent  jurisdiction.  The  same  lands  being 
now  in  controversy,  that  judgment  does  estop  the  plaintiff  in 
ejectment,  Evans^  from  asset  ting  a  title  to  them  against  Gresham^ 
and  those  who  claiming  under,  are  in  privity  with  him.  These 
things  being  so,  the  inquiry  is,  does  Birge^  the  defendant  in  this 
ejectment,  claim  title  umler  Gresham — ^is  he  his  privy  ?  He  is,  as 
to  all  the  lots  of  land  making  up  the  Fay  Place^  except  one,  to 
wit :  JV?>.  74.  Gresham  conveyed  to  jfrmsirong  all  except  that  lot 
Armstrong  to  Brown^  and  Brown  to  Birge.  Birge  therefore  ac- 
quired no  title  from  Gresham  to  that  lot,  and  so  far  as  that  is  con- 
cerned, is  not  in  privity  with  him,  Evans  states,  it  is  true,  that  the 
w*ho1e  of  the  Fay  Pluce^  including  thereby  lot  No.  74,  was  sold 
at  the  mortgage  sale,  and  it  is  true  that  the  judgment  on  the  de- 
murrer confirmed  the  sale ;  yet  inasmuch  as  no  title  passed  from 
Gresham^  for  lot  74,  Birge  cannot  claim  under  him,  and  as  to 
that,  is  not  in  privity  with  him.  He  therefore,  as  to  that  lot,  is  not 
entitled  to  a  judgment  of  estoppel  against  Evans.  It  is  argued 
that  he  is  in  privity  with  McLavghlin^  and  Xli^XjSvans  being  es- 
topped as  to  him,  he  is  also  estopped  as  to  Birge.  The  privity 
is  made  out  thus :  McLaughlin  bought  the  lands  at  Sheriffs  sale, 
and  it  was  afterwards  sold  under  execution  against  him,  as  bis 
property,  and  Brovm  became  the  purchaser,  and  Birge  bought  of 
Brown.  It  will  be  recollected  that  Mcljxvghlin  bought  under 
an  agreement  with  Evans^  that  he  Evans^  should  be  allowed  to 
sell  the  land  for  cash,  within  twelve  months^  and  have  the  benefit 
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of  what  it  brought  over  the  principal  and  legal  interest,  whioh  he 
owed  to  McLaughlin^  with  attorney's  fees.  Eioans  cbarge3  the 
facts  of  the  sale  in  his  bill — charges  that  JMcZxzt^/^AV  bid  off  &e 
l^pd  at  $3100,  got  a  deed,  and  bad  not  paid  the  purchase 
Phoney.  He  clearly  calls  upon  McLaughlin  to  account  for  that 
sum.  On  the  other  hand,  McLaughlin  answers  that  be  did  bid 
o£f  the  land,  did  get  the  SheriS's  deed,  but  did  not  get  possession) 
and  did  not  pay  the  bid  of  $3100,  and  claims,  that  he  should  not 
be  held  to  account  to  Evans  for  that  sum.  Whether  the  sale  to 
JikLavghlin  was  a  valid  sale  or  not,  was  a  question  for  the  Jury 
to  determine,  in  making  up  the  account  between  Evans  and 
McLavghlin.  By  the  plaintiff  in  error,  it  is  argued  that  they  did 
not  in  the  verdict  which  was  rendered,  embrace  this  item  of 
$3100 ;  that  the  verdict  is  made  up  of  items  independent  of  that 
that  the  charges  in  the  bill  of  payments  made  to  McLaughlittf'y 
justified  the  verdict,  irrespective  of  any  consideration  of  this  sale ; 
in  short,  that  the  verdict  settled  the  accounts  between  these  par- 
ties, growing  out  of  the  loan  and  the  payments,  and  did  neither 
affirm  or  disaffirm  McLaughlin^s  purchase.  The  conclusion  is 
that  there  is  no  judgment  of  the  Court  founded  on  their  verdict, 
which  affirmed  that  sale,  and  therefore  no  judgment  which  di- 
vested the  title  of  Evans  in  the  lands,  and  vested  it  in  McLavghr 
tin ;  and  if  so,  tlie  decree  does  not  estop  Evans  as  to  McLavghr 
liny  and  of  course  does  not  estop  him  as  to  Birge.  The  other 
side  insist  that  the  Jury  must  have  embraced  the  purchase 
money  in  their  verdict,  and  thereby  divested  Evans^  title,  and  if 
it  did,  he,  Evans^  is  estopped  as  to  McLaMghlin^  and  as  to  Birgt^ 
who  claims  under  McLaughlin.  It  is  now  apparent  that  the 
question  is  reduced  to  this,  to  wit;  did  the  verdict  of  the  Jury, 
and  the  decree  of  the  Court  thereon  charge  McLaxighlin  with  his 
bid  of  $3100  ?  If  it  did,  it  >vas  done  upon  an  affirmation  of  his 
title  to  the  lands,  including  lot  74,  which  he  bid  off  at  Sherifi'a 
sale,  and  Evans  is  estopped  by  that  decree.  This  was  really  the 
question  made  in  the  argument ;  neither  the  verdict  nor  the  de- 
cree, in  terms  declare  of  what  items  the  credits  allowed  Evan^ 
against  McLaxighlin  were  constituted.  They  are  silent  about 
Ibis  sale  ;  this  bein§  so,  we  are  left  to  inference,  and  the  rule  is 
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that  an  estoppel  by  judgm.^int  cannot  be  made  out  inferentially. 
If  indeed,  as  might  be  the  case,  the  inference  was  a   necessary 
conclusion  in  law,  from  the  issues  made  by  the  pleadings,  it  is 
not  true,  that  a  judgment  may  not  be  made  an  estoppel  inferen- 
tially.    But  when  the  inquiry  is  whether  tlie  fact  in  question,  as 
here,  whether  the  Jury  did  charge  Mcluaughlin  with  the  $3100, 
is  covered  and  concluded  by  the  verdict,  it  cannot  be   granted 
inferentially.     The  estoppel  cannot  be  made  out,  in  the  language 
of  the  Supreme  Court  of  the  United  States,  by  arguivg  from  the 
judgment     In   making   up   his   account   against  McLavghliv^ 
Evans   does  not  charge  him  with  the  $3100  specifically^  although 
in  the  charging  part  of  his  bill,  he  claims  it  as  justly  due  him. 
In  that  account  he  charges  him  with  pajpnentSj  and  states  a  bal- 
ance ap;ainst    h  m.     McLaughlin   exhibits  his  account  against 
EvanSy  and  claims  a  large  balance.     What  proofs  were  before 
the  Jury  does  not  appear.     They  found  a  small  balance  against 
MclAXUghlin^  and  decreed  that  the  executions  be  entered  satisfied, 
and  that  the  notes  be  delivered  up.     Without  saying  more,  it  is 
very  plain   that:  we   do  not  know  whethir  they   embraced  this 
item  in  their  verdict  or  not ;  they  may  have  done  so — I  think 
most  probably  did.    The  record  does  not  show  that  they  did.    We 
cannot  say  that  there  was  a  judgment  on  the  sale,  and  on  the  title, 
therefore,  to  the  lands ;  we  cannot  say  that  there  is  an  estoppel 
by  judgment.     Our  judgment  is,  that  this  bill  and  answer,  the  ad- 
missions therein  of  the  parties,  and  the  judgments  and  decrees 
thereon,  do  not  estop  tlie  plaintiff  below  as  to  the  land  not  em- 
braced in  Mr.  Gresham^s  deed.     The  exclusion  of  the  evidence, 
therefore,  on  the  ground  of  estoppel,  we  hold  to  have  been  er- 
roneous. 
Let  the  judgment  be  reversed. 
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No.  38. — ^William  Dougherty,  plaintiflf  in  error,  vt.  Mabsh 

&  Breers,  defeDdaQts  in  error. 

[1.]  All  leyies  of  chattela,  real  and  personal,  of  the  defendants,  most  be  sat- 
isfactorily accounted  for,  before  an  execution  will  be  allowed  to  interfere 
with  property,  bought  of  the  debtor  by  a  third  person,  and  in  his  possession. 

12.]  It  is  not  competent  for  a  Justice's  Court  to  re-open  a^/o.  which  has 
been  entered  satisfied  by  the  sale  of  land,  on  the  ground  that  the  entry 
was  a  nullity,  no  title  to  the  property  haying  passed  to  the  purchaser; 
jurisdiction  was  the  subject-matter,  being  restricted  exclusiyely,  by 
the  Constitution  of  the  State  to  the  Superior  Courts. 

[8.]  If  facts  are  allowed  to  be  proven  to  affect  a  purchaser  with  notice,  it  is 
admissible  for  him  to  inquire  into  all  the  circumstances  which  would  shew 
that  notwithstanding  he  bought  with  notice,  still,  he  has  a  superior 
equity  to  his  adversary. 

[4.]  It  fat,  having  been  entered  satisfied,  both  by  the  return  of  the  levying 
ofllcer  and  ihe  plaiutilG^  and  the  credits  thus  endorsed,  being  subsequent- 
ly vacated  by  the  Court:  Held,  that  lands  sold  by  the  execution  debtor, 
to  a  bona  Jtde  purchaser,  after  the  entry  of  payment  and  before  the  vaea- 
iion,  could  not  be  affected  by  the  judgment. 


*NozB.— Judge  Nnnr  was  prevented,  by  severe  indiipositioD,  firomattend- 
lag  at  this  Term.— Rbfobxxe. 
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Gaimy  in  Walker  Superior  Court.     Tried  before  Judge  Jno. 
H.  Lumpkin,  October  Term,  1851. 

For  the  facts  of  this  case,  see  the  decision  of  the  Court. 

Dougherty,  for  plaintiff  in  error. 

Axi9|  for  defendttnt  in  error. 

By  the  Court. — LuMPiaif,  J.  dellTeriing  tke  opinion. 

This  is  a  writ  of  error  to  a  cktini  case^  tried  in  Walker  Su- 
perior Court,  October  Term,  1851.  It  seems  that  sundry^. 
/as.  issuing  from  a  Justice's  Court,  at  the  instaartre  of  Marsh  & 
Breers,  against  John  Mahan,  and  James  Russell,  security,  were 
levied  on  lot  of  land.  No.  213,  in  the  12th  district  and  4th  sec- 
tion of  what  was  originally  Cherokee,  but  now  Walker  County, 
which  was  claimed  by  William  Dougherty.  On  the  trial,  the 
pfanntiffs  ttnderedin  evidence,  the  original  executions,  wkh  die 
entries,  the  reading  of  whtck  to  the  Jury,  was  objected  to,  on 
the  ground  that  they  are  satisfied  in  full.  There  had  been  di- 
ters  leyies  of  real  and  personal  property  raodv  iiikl«r  theie  Jt* 
jfhs.  A  tract  of  land  had  been  sold  for  enough  to  discharge 
them  in  full,  principal,  interest  and  costs  ;  and  a  receipt  to  that 
•Sect  bad  been  indorsed  by  William  R.  Breers,  one  of  \be 
pbiatifb.  Personal  cffiects,  too,  had  been  atized  at  di&wnt 
times. 

To  rebut  the  entry  of  satisfaction  by  the  officer  and*  Ae  party, 
the  plaintiffs  relied  on  an  order  passed  by  the  Magistrates  of 
tlM  7l8t  difflrict  Gu  M.  to  which  the  eseautions  were,  by  law, 
returnable,  to  the  effect  that  the  credit  by  oii«  o£  ike  piainlifb 
was  a  nnllity,  no  actual  payment  httving  been  m»de ;  and  it  wai 
therefore  ordered,  that  the  /.  Jhs.  be  re^opened  msd  proceed 
against  the  defendants,  as  though  no  such  entry  had  been  made. 
All  the  other  levies  were  accotutled  for  except  eae,  hy  praviiig 
that  they  had  been  dismissed  by  the  attorney  of  the  plaintiffs, 
oti  the  ground  that  the  ConsttiMe  not  hafvtn^  gjhnm  bond  ^d 
security,  and  taken  the   oath   of  office,   as  prescribed  by  law, 
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was  not  aathorized  to  make  the  levy.  The  levy  by  James  Ma- 
haD,  Constable,  on  John  Mahan's  interest  in  lot  No.  217  of  the 
12th  district  and  4th  section — consisting  of  three  years' lease  of 
the  premises,  together  vrith  the  crops  growing  thereon-^made 
the  21st  day  of  August,  1843,  was  wholly  undisposed  of  in 
any  way. 

The  Court  overruled  all  the  objections  to  the  testimony,  and 
directed  it  to  be  submitted  to  the  Jury,  which  was  done,  and 
thereupon  the  claimant  excepted. 

[i.]  Holding,  as  we  do,  according  to  the  universal  practice 
of  all  the  Courts  throughout  the  State,  that  this  last  levy  was 
sufficient  to  anest  the  further  progress  of  the^.^^.  until  it  was 
explained,  our  next  inquiry  is,  was  it  competent  for  the  Jus- 
tices to  pass  the  judgment  which  they  did,  re-opening  the  exe** 
cutioDS,  afier  they  had  been  discharged,  both  by  the  Sheriff  and 
the  plaintiffs  ? 

[2.3  By  looking  into  the  record,  it  will  be  discovere<)  that  the 
money  thus  receipted  for,  was  the  proceeds  of  a  tract  of  land, 
sold  as  the  property  of  one  of  the  defendants,  and  purchased 
by  the  plaintiffs,  or  one  of  them  ;  and  the  order  of  the  Court 
was  based,  upon  the  assumption,  that  there  being  no  entry  upon 
the  executions  at  the  time  of  sale,  of  no  personal  property,  no 
title  passed  to  the  purchaser.  But  it  is  clear  that  this  Court 
had  no  jurisdiction  to  act  in  the  matter.  It  was  a  question  of 
title  to  real  estate,  the  adjudication  of  which,  is  restricted  ex- 
clusively, by  the  Constitution  of  the  State,  to  the  Superior  Courts. 
To  that  forum  alone,  then,  the  plaintiffs  must  be  remitted  for  re- 
liei,  if,  indeed,  they  be  entitled  to  any.  With  a  full  knowledge 
of  the  condition  of  the  executions,  they  direct  a  sale  to  be  made 
of  the  land  under  them,  and  they  themselves  become  the  pur- 
chasers. Even  if  the  property  had  been  bid  off  by  a  stranger, 
it  would  be  extremely  questionable  whether  he  would  be  enti- 
tled to  have  his  money  refunded ;  especially  after  it  had,  as  in 
the  present  case,  passed  into  the  pockets  of  the  plaintiffs. 

[3.}  The  plaintifis  were  permitted  by  the  Court,  in  despite  of 
t^  objection  of  the  claimant,  to  prove  that  James  Rwtsell,  the 
defendant  in  the  executions,  had,  through  William  Dougberty^  the 
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claimant,  as  his  attorney,  recovered  the  land  vrhich  had  been 
sold  by  the  Sheriff,  in  an  action  of  ejectment,  on  the  ground 
th$)t  there  was  no  entry  of  no  personal  property  on  the  fi.  fas. 
at  the  tim^  of  the  levy.  The  claimant  then  offered  to  shew, 
that  Russell,  at  the  date  of  the  levy,  had  personal  property,  to 
wit :  horses,  cattle,  hogs,  &c.  sufficient  to  pay  the  debt;  that  he 
pointed  out  the  property  and  desired  the  officer  to  levy  on  it, 
which  he  was  prevented  from  doing  by  the  plaintiff's  attorney, 
who  directed  the^.ya^.  to  be  levied  on  the  land,  which  was 
done  in  the  Town  of  LaFayette,  without  the  officer's  going 
near  the  premises  or  having  made  any  search  for  personal  pro- 
perty. To  all  which,  the  plaintiff^,  by  their  counsel,  objectecl, 
and  the  evidence  was  ruled  out ;  to  which  the  claimant  ex- 
cepted. 

To  rebut  the  equity  in  favor  of  the  claimant,  as  an  innocent 
purchaser,  the  proceedings  in  the  action  of  ejectment  were  suf- 
fered to  be  introduced  in  evidence,  by  which  it  was  intended 
to  charge  him  with  notice  that  the  executions  were  not  in  fact 
paid,  although  returned  satisfied  Without  stopping  to  inquire  how 
far  the  party  to  the  execution,  who  bought  this  property,  is 
entitled  to  the  benefit  of  this  equity,  it  would  seem  that  it  was 
competent  to  shew  that  he  acted  in  fraud  of  the  law  and  in  bad 
faith,  in  forcing  a  sale  of  the  defendant's  land,  when  he  was  in 
possession  of  personal  property  sufficient  to  satisfy  the  judg- 
ments. Would  not  the  purchaser  be  permitted  to  ask  the  aid 
of  Chancery  to  restrain  the  plaintiffs  mji.fa.  from  disturbing 
his  bond  until  the  personal  property  in  the  hands  of  the  defend- 
ants was  exhausted  ?     If  so,  then  this  testimony  is  admissible. 

[4.]  Intermediate  the  time  when  the  satisfaction  was  en* 
tered  by  the  creditor  and  the  vocation  ordered  by  the  Court,  the 
claimant  became  the  purchaser  of  the  land,  and  he  requested 
the  Court  to  instruct  the  Jury,  that  if  he  was  a  bona  fde  pur- 
chaser, that  he  would  be  protected,  and  that  the  order  re-opening 
the^.,^.  would  not  relate  back  so  as  to  override  his  convey«» 
ance.  This  charge  the  Court  refused  to  give ;  but  on  the  con- 
trary, held  that  after  the^.^.  were  re-opened,  they  found  all 
the  property  which  the  defendants  bad  held  at  the  date  of  the 
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judgments,  notwithstanding  the  same  may  have  been  transfer- 
red during  the  period  when  they  were  entered  paid  off,  to  a  pur- 
chased for  i.  valuable  consideration  and  without  notice*  Is  this 
the  law  ? 

The  principle  involved  in  this  question,  has  frequently  come 
under  review,  upon  applications  by  officers,  Sheriffs  and  Con- 
stables, to  amend  their  returns,  and  the  uniform  doctrine  has 
been  that  the  rights  of  third  persons  could  not  be  prejudiced  ; 
much  less  will  the  party  himself  be  permitted  to  amend  his  own 
entry,  so  as  to  affect  the  interest  of  innocent  purchasers. 

In  Howard  vg.  Turner  and  Buck  vs,  Hardy^  cited  in  Means  vs. 
Osgood^  (7  Greenl,  Rep.  146,)  the  Supreme  Court  of  Maine 
say :  '*  In  each  of  these  cases  we  allowed  such  amendments 
to  be  made,  but  the  litigation  was  between  the  original  parties, 
and  it  clearly  appeared  that  no  conveyance  had  been  made  of 
the  property,  on  which  the  amended  return  would  operate ;  and 
that  no  one  would  be  affected  by  such  amendment,  except  the 
parties.  This,  we  tliink,  "  continues  the  Court,  "  is  the  extent 
to  which  we  can  go.  To  permit  a  material  change  in  the  return, 
of  a  fact,  whereby  the  rights  of  a  honafde  purchaser,  without 
notice,  are  to  be  wholly  defeated,  would  be  a  laxity  in  practice, 
too  unsafe  to  be  permitteil." 

And  so  we  say.  Third  persons  refer  to  the  records,  to  ascertain 
the  condition  of  a  debtor,  and  find  that  all  the  judgments  against 
him  are  discharged,  both  by  the  return  of  the  proper  officer, 
as  w^ell  as  by  the  receipt  of  the  creditor  himself,  filed  with  the  pa- 
pers. The  lien  on  the  defendant's  property  is  extinguished ;  and 
ignorant  of  any  existing  equities,  he  buys  for  a  valuable  considera- 
tion, what  he  believes  to  be,  and  what  apparently  is,  a  good  title. 
It  would  be  unreasonable,  by  any  subsequent  alteration  of  the 
state  of  the  facts,  that  tho  title  thus  acquired  in  the  interval  should 
be  prejudiced.  This  negligence,  or  whatever  else  you  may  call 
it,  on  the  part  of  the  plaintiffs  or  the  officers,  must  not  be  allow- 
ed to  be  repaired  at  the  expense  of  others. 

This  point  was  directly  made  and  decided,  in  Taylor  vs.  Ran" 
neyy  4  HilPs  JV.  York  Rep.  617.     kfi.fa.  having  been  returned 
satisfied,  an  entry  was  made  on  the  docket,  of  the  judgment, 
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pursuant  to  the  Statute  of  that  State.  The  law  here,  requu-es 
it  to  be  done  on  the  execution  docket ;  and  the  return  was  af- 
terwards vacated  by  the  order  of  the  Court.  And  tt  was  held, 
that  the  land  sold  by  the  execution  debtor,  to  a  bona  fide  pur- 
chaser, after  the  entry  on  the  docket  and  before  vacdiony  could 
not  be  affected. 

"  The  terre-tenants,"  say  the  Court,  "  purchased  at  a  time 
when  the  judgment  had  ceased  to  be  a  lien,  and  it  would  be  a 
great  hardship  upon  them  to  give  such  a  retroactive  effect  to  the 
amendment  which  the  Sheriff  was  afterwards  permitted  to  make 
in  his  return,  as  would  overreach  and  defeat  their  title.  It  was 
the  fault  of  the  plaintiff,  that  the  original  return  was  wrong. 
They  ought  to  bear  the  burden  instead  of  casting  it  off  upon 
bonajide  purchasers.  If  the  Sheriff  was  guilty  of  misconduct, 
the  plaintiffs  may  have  an  action  against  him ;  and  it  is  much 
more  reasonable  to  confine  them  to  that  remedy,  than  it  would 
be  to  allow  then^  to  visit  the  fault  upon  innocent  third  persons. 

A  different  decision,  we  are  satisfied,  would  be  productive  of 
great  mischief.  And  we  do  not  find  a  case  where  an  amend- 
ment of  this  sort,  whether  of  the  act  of  the  officers,  or  of  die 
party,  or  both,  will  be  allowed  to  operate  so  as  to  defeat  the 
rights  of  third  persons.  In  every  conflict  between  litigants,  un- 
der such  circumstances,  the  Courts  have  always  restrained  the 
tenant's  title,  derived  firom  the  judgment  debtor. 

Let  the  judgment  be  reversed. 


No.  39. — ^James  W.  Greene,  plaintiff  in  error,  vs.  Thoscas  B. 
.  Barnwell  et  al.  defendants  in  error. 

[1.]  Where  a  draw  bad  been  given  in,  for  Wesley  Yarborongb's  orjAans 
under  the  Land  Iiottery  Act  of  this  State,  and  a  grant  had  issued  to  them 
in  that  capacity :  Held,  that  it  was  competent  to  show  by  parol  evidence, 
the  iderUUjf  of  the  persons  mentioned  in  the  grant,  and  that  they  were  iU$- 
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ffUimaU,  for  the  purpose  of  shewiDg  that  their  illegitimate  half-brother 
was  their  heir  at  law,  under  the  Act  sf  1810. 

[2.]  The  question  of  identUy  is  a  question  of  fact,  to  be  submitted  to  the 
Jury,  and  when  there  is  any  eyidence  of  that  fact,  a  non-suit  will  not  be 
awarded. 

Ejectment,  in  Gordon  Superior  Court.  Tried  before  Judge 
Ibtin,  March  Term,  1862. 

The  facts  of  this  case  are  as  follows : 

The  plaintiff  in  enor  brought  his  action  to  recover  a  lot  of 
land  in  possession  of  defendant.  On  the  trial,  plaintiff  intro- 
duced  a  grant  from  the  State  to  Wesley  Yarborough's  orphans, 
issued  under  the  Lottery  Acts  of  1830  and  1831,  covering  the 
land  in  dispute. 

Witnesses  vrere  then  introduced  by  plaintiff,  who  testified 
that  a  draw  was  given  in  under  the  Lottery  Acts,  for  Wesley 
Yarborough's  orphans,  who  were  the  illegitimate  children  of 
Wesley  Yarborough,  in  the  district  set  forth  in  the  grant  as  the 
residence  of  the  grantees;  that  the  said  children  both  died  un» 
der  age  and  without  issue  ;  that  the  plaintifi  is  a  half-brother  of 
the  children  known  as  Wesley  Yarborough's  orphans,  and  is 
himself  an  illegitimate,  and  the  only  brother  of  said  orphans. 

On  hearing  the  plaintiff's  testimony,  the  Court,  on  motion  and 
argument,  awarded  a  non-suit,  on  the  ground — 

1st  That  sufficient  proof  had  not  been  adduced  of  the  iden- 
tity of  the  drawers  of  the  lot. 

2d.  That  no  proof  was  made,  that  there  were  no  other  persons 
in  the  district,  known  as  Wesley  Yarborough's  orphans. 

3d.  That  the  grant  being  issued  to  orphans,  could  not  convey 
title  to  illegitimates. 

To  which  decision  of  the  Court,  plaintiff  in  error  excepted. 

McDonald,  for  plaintiff  in  error. 
Unperwood,  for  defendant 
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By  the  Cowr/.— -Wahner,  J.  delivering  the  upinion. 

[1.]  This  action  was  instituted  in  the  Court  below,  to  recover 
the  possession  of  the  tract  of  land  in  controversy,  by  James  W. 
Greene,  who  is  the  lessor  of  the  plaintiff,  and  who  claims  the 
land,  as  the  heir  at  law  of  Wesley  Yarborough's  orphans,  who 
are  the  grantees  from  the  State.  On  the  trial  of  the  cause,  the 
plaintiff  read  in  evidence  the  grant  from  the  State,  to  Wesley 
Yarborough^s  orphans,  to  the  lot  of  land  in  controversy,  and  then 
offered  the  evidence  of  witnesses,  who  testified  that  a  draw  was 
given  in  by  their  next  friend,  for  Wesley  Yarborough's  orphans, 
and  that  the  persons  known  as  Wesley  Yarborough's  orphans, 
were  iUegiiimate^  an«l  that  the  lessor  of  the  plaintiff  was  also  an 
illegitimate,  and  half-brother  to  the  orphans  of  Wesley  Yarbor- 
ough,  who  were  both  dead. 

[2  ]  The  Court  below  non-suited  the  plaintiff,  and  the  ques- 
tion is,  did  the  plaintiff  make  out  a  prima  facie  case,  which  in 
Law,  entitled  him  to  recover  the  premises  in  dispute  ?  The 
grantees  took  the  land  under  the  grant  from  the  State,  as  purcha- 
serSy  and  were  seized  thereof,  in  that  capacity,  at  the  time  of  their 
death.  It  is  true  that,  according  to  the  Land  Lottery  Act,  under 
which  the  land  was  drawn,  illegitimates  were  not  entitled  to  a 
draw,  but  orphans  were  entitled ;  in  other  words,  the  draw  was 
Jraudtileniy  and  had  it  been  returned  as  a  fraudulent  draw,  in  the 
manner  and  within  the  time  prescribed  by  the  Land  Lottery 
Act,  would  have  been  condemned  as  such,  and  the  title  thereto 
held  under  the  grant,  would  have  been  forfeited  to  the  State. 
But  the  timevirithin  which  lots  ofl^.ndJra'udulenUy  drawn  in  the 
land  lottery,  were  to  have  been  returned  as  such,  has  long 
since  expired  by  the  limitation  contained  in  the  Land  Lottery  Act. 
The  fraud  in  giving  in  for  the  draw,  was  a  matter  between  the 
State  and  the  drawers  of  the  lot  in  question,  and  she  has  not 
thought  proper  to  institute  any  proceedings  to  vacate  the  grant, 
within  the  time  prescribed  by  the  Act.  The  grantees,  under  the 
name  of  Wesley  Yarborou«>Ti's  orphans,  died,  seized  in  law  of  the 
lot  of  land  mentioned  in  the  record.     Who  were  the  persons  that 
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irew  the  lot  of  land,  by  the  name  of  Wesley  Yarborough's  or- 
phans ?  The  evidence  was  offered  to  identify  the  persons  who 
drew  the  lot  of  land^  not  to  contradict  the  grant,  as  has  been  con- 
tended, and  in  our  judgment,  was  properly  admitted  for  that 
purpose.  3  Starkie^s  Ev.  1021,  1022.  It  has  been  insisted^ 
tliat  this  case  comes  within  the  principle  settled  in  the  case  of 
Sykes  vs.  McRory,  10  Georgia  Rep.  466.  Here,  there  was  no 
misiake  in  issuing  the  grant ;  the  grant  issued  to  the  persons  for 
whom  the  draw  was  given  in.  In  that  case,  the  evidence  offered 
was  to  show  that  the  grant  issued  to  Rachel  McCrary,  was  in- 
tended for  Rachel  McRory,  thereby  cubstituting  a  different  name 
for  the  grantee  to  that  specified  in  the  grant.  By  the  Act  of 
1816,  illegitimates  are  authorized  to  inherit  from  each  other. 
Cobb^s  Jfew  Digest^  293.  The  evidence  offered  upon  the  trial, 
shewed  that  the  persons  who  drew  the  lot  of  land  in  question, 
under  the  name  of  Wesley  Yarborough's  orphans,  were  illegit- 
imate; that  they  were  dead;  that  the  lessor  of  the  plaintiff  was 
their  half-brother,  and  also  an  illegitimate^  and  according  to  the 
Act  of  1816,  is  entitled  to  inherit  from  them.  The  plaintiff,  in 
our  judgment,  made  out  a  prima  Jade  case,  to  entitle  him  to  re- 
cover, which  ought  to  have  been  submitted  to  the  Jury.  Wheth- 
er the  evidence  of  the  identity  of  the  drawers,  or  of  the  plaintiff 
as  their  heir  at  law,  was  sufficient  to  authorize  a  recovery,  was  a 
question  for  the  Jury,  and  not  for  the  Court,  to  decide ;  there  is 
undoubtedly  some  evidence  of  identity  contained  in  this  record, 
which  ought  to  have  been  submitted  to  the  Jury,  for  their  con- 
sideration. 

Let  the  judgment  of  the  Court  below,  awarding  the  non-suit, 
be  reversed. 
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No.  40. — George  W.  Towns,  Governor,  &c.  for  the  use  of  J. 
S.  &  L.  Bonce,  plaintiffs  in  error,  vs»  William  Kellett  of 
al.  defendants  in  error. 

[1.]  The  bare  circumstADce  that  the  name  of  a  person  who  did  not  ezecute 
the  bond,  is  inserted  in  the  body  of  it  as  one  of  the  obligors,  and  a  seal 
is  left  for  his  name,  is  not,  of  itself^  evidence  to  show  that  those  who  did 
sign  and  seal  and  deliver  it,  delivered  it  only  as  an  e^erwt,  upon  condition 
that  that  person  should  also  execute  it. 

[t.]  It  is  error  in  the  Court  to  charge  the  law,  upon  an  assumed  state  of 
facts,  which  have  not  been  proven. 

[3.]  It  is  error  in  the  Court  to  restrict  the  consideration  of  the  Jury,  in  its 
charge,  to  a  portion  of  the  testimony  only ;  and  to  instruct  them  that  they 
must  find  for  the  plaintiff  or  the  defendant,  accordingly  as  they  may  find 
that  to  be. 

[4.]  Will  a  Justice  of  the  Inferior  Court,  who  has  certified  by  his  official  at- 
testation»  that  a  Sheriff's  bond  has  been  sealed  and  delivered,  be  allowed 
to  deny  that  the  bond  was,  in  iuct,  delivered  ?     Quere, 

[5.]  Although  a  Sheriff's  bond  be  originally  delivered  as  an  escrow,  yet, 
if  subsequently,  the  sureties  suffer  him  to  act  under  this  bond,  will  it  not 
authorize  the  inference,  that  they  had  waived  their  demand  of  additional 
sureties  and  had  consented  to  be  bound  by  it  as  it  stood  f  And  would  not 
a  contrary  doctrine  be  to  sanction  a  fraud  upon  the  public  ?     Quere, 

Debt,  in  Chattooga  Superior  Court.  Tried  before  Judge 
Jno.  H.  Lumpkin,  October  Term,  1861. 

For  the  facts  of  this  case,  see  the  decision  of  the  Court. 

Alexander,  for  plaintiff  in  error. 

Underwood,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  debt  brought  in  Chattooga  Superior 
Court,  on  a  SheriS's  bond,  at  the  instance  of  the  Governor  of 
the  State,  for  the  use  of  J.  S.  &  L.  Bonce,  against  William  Kel- 
lett, as  principal,  and  Martin  Kellett,  John  W.  Neely,  Andrew 
Mosteller,  John  P.  Evans  and  James  F.  Hitchcock,  as  securities 
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William  Kellett  and  James  F.  Hitchcock  were  not  serv^.  At 
the  trial,  the  plaintiff  tendered  in  evidence,  the  order  of  the 
Court,  authorizing  the  bond  to  be  delivered  to  him  for  the  pur- 
pose of  bringing  the  action.  He  then  offered  the  bond  itself, 
vrhich  was  signed  and  sealed  by  all  the  defendants  against 
whom  the  suit  was  brought,  and  purported  to  have  been  deliv- 
ered in  the  presence  of  John  F.  Beavors  and  Terry  F.  Boiling, 
two  of  the  Justices  of  the  Inferior  Court.  The  following  entry 
■was  indorsed  upon  the  bond:  "Registered  on  the  minutes  of 
the  Court,  April  Term,  1843.  i     L.  L.  Hopkins,  Clerk." 

The  name  of  Thomas  S.  Latimer  was  inserted  in  the  body 
of  the  instrument,  immediately  after  the  names  of  William  and 
Martin  Kellett,  and  a  blank  seal  was  placed  at  the  end  of  the 
signatures  of  the  other  se/!urities. 

[1.]  Counsel  for  the  defendant  objected  to  the  reading 
of  the  paper,  on  the  ground  thnt  the  name  of  Latimer  ap- 
pearing in  the  body  of  the  bond  and  a  scrawl  having  been 
placed  at  the  bottom,  to  which  there  was  no  name,  was  evidence 
that  the  other  securities  were  not  to  be  bound  unless  Latimer 
subscribed  also;  and  that  he  having  failed  or  refused  to  do  so, 
the  obligation  was  imperfect  and  not  binding  on  those  who  did 
sign ;  and  the  Court  decided,  that  the  instrument  itself,  afforded 
prima  Jade  proof  that  it  was  inchoate ;  and  that  the  securities 
who  did  sign  were  not  to  be  liable,  unless  Latimer  also  signed ; 
and  that  unless  the  plaintiff  could  rebut  this  presumption  by  evi- 
dence, the  testimony  must  be  excluded ;  whereupon,  counsel 
for  the  plaintiff  excepted. 

In  the  judgment  of  the  Court,  the  name  of  Latimer  being  in- 
serted in  the  body  of  the  writing  and  a  seaMeft  for  his  name  be- 
fore the  defendants  executed  it,  is  no  evidence,  jmt  «e,  that  the  de- 
fendants did  execute  it  on  candUian  that  he,  Latimer,  should  also 
execute  it.  It  is  found  in  the  possession  of  the  obligee ;  it  pur- 
ports to  have  been  sealed  and  delivered  in  the  presence  of  two 
of  the  Justices  of  the  Inferior  Court,  the  agents  appointed  by  the 
law  to  take  t}ie  bond ;  and  it  was  registered  on  the  minutes  of  the 
Court.  We  must  therefore  say,  that  there  was  no  evidence  to 
justify  die  Court  in   excluding  the  paper.    Phil-  on  Ev.  364. 
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Grelli^  vs.  JS'^eale^  Peake^s  CaseSy  145.     Burrows  vs.  Lock^   10 
Ves,  474. 

In  Blume  vs.  Burrows^  (2  IredeWs  L.  Rep.  338,)  the  name 
of  James  Martin,  one  of  the  securities,  was  inserted  in  the 
body  of  the  bond,  but  was  not  prefixed  to  one  of  tlie  seals  left 
for  that  purpose ;  and  the  exception  was  taken  there  as  here, 
and  sustained  by  the  Circuit  Judge,  that  the  instrument  was  not 
the  act  and  deed  of  the  parties  who  were  sued,  as  it  was  incho' 
ate  and  never  delivered,  which  was  manifested  by  Martin's  hav- 
ing failed  to  sign  the  bond  as  an  obligor;  and  the  Jury  having 
returned  a  verdict  for  the  defendants,  and  a  new  trial  being  re- 
fused, the  plaintiff  appealed  to  the  Supreme  Court,  which  held, 
and  we  think  very  properly,  that  the  proof  tendered,  amounted  in 
law,  to  a  presumption  of  an  absolute  sealing  and  delivery  by  the 
defendants,  and  that  the  burthen  of  proof  was  thrown  on  the 
defendants,  to  shew  that  the  sealed  writing  had  been  delivered 
as  an  escrow. 

In  Elliot  4r  Perkins  vs.  Mayfield  and  Wife,  (4  ^la.  Rep.  417,) 
the  name  of  John  Cummings  was  inserted  in  the  body  of  the 
bond,  but  it  was  executed  by  Thomas  Cummings ;  and  the  ob- 
jection was,  that  the  bond  was  void  or  inchoate  on  that  account. 
The  Court  say,  "  it  is  true,  that  if  the  plaintiffs  in  error  exe- 
cuted the  instrument  as  ^n  escrow,  to  be  bound  only  on  condi- 
tion that  it  was  executed  by  John  Cummings,  and  Thomas  Cum- 
mings had  been  afterwards  substituted  without  their  consent, 
it  would  not  be  their  bond.  But  for  aught  this  Court  can  know, 
the  plaintiffs  in  error  may  have  executed  the  bond,  uncondition- 
ally, and  not  as  an  escrow,  or  may  have  subsequently  assented 
to  the  substitution  of  Thomas  for  John  Cummings.^^ 

None  of  the  cases  cited  on  the  brief  of  the  defendant's  coun- 
sel counteract  the  doctrine  established  by  these  cases.  I  have 
examined  carefully  and  critically  all  the  authorities  which  are 
supposed  to  be  in  conflict  with  it,  in  the  adjudications  which 
have  been  made  upon  this  point.  Not  one  of  them  overthrows 
this  position. 

The  first  is  Bean  vs.  Pailler  §•  French,  17  Mass.  Rep^  591. 
This  was  a  scire  Jacias,  to  charge  the  sureties  upon  a  bail  bond. 
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Upon  oyer  of  the  bond,  it  appeared  to  have  been  e^iecuted  only 
by  Pailler  and  French,  the  sureties,  and  not  by  Aiken,  the  principal 
debtor,  although  in  the  body  of  it,  it  purported  to  have  been  ex- 
ecuted by  the  three,  and  a  seal  was  affixed,  with  a  space  opposite 
to  it,  for  Aiken's  signature.  The  Court  held,  that  the  objection  to 
the  bond  was  fatal,  for  the  reason  that  it  vms  essential  to  aboil  bond 
that  the  party  arreited  should  be  the  principal ;  that  the  declaration 
recited  that  he  had  been  arrested  and  had  executed  the  bond, 
and  that  the  instrument  was  incomplete  without  his  signature. 
And  the  grounds  of  this  opinion  seem  to  be  satirfactory — in* 
deed,  I  might  say  unanswerable. 

In  the  subsequent  case  of  Wood  vs.  Washifum^  (2  Pick*  Rep* 
24,)  it  was  held,  upon  the  authority  of  Bean  vs.  PaUler  and 
French,  that  where  an  administration  bond  was  not  executed  by 
the  administrator,  the  sureties  were  not  liable. 

But  the  objectibn  now  under  consideration,  is  not  that  Wil* 
liam  Kellett,  the  prinoipal,  did  not  execute  the  bond.  If  so, 
these  precedents  woiidd  apply. 

The  next  case  which  I  find,  is  Maty  Tindalj  adsnimstratrix  of 
James  JSndaly  vs.  Henry  Bright,  (Monroe^ s  Rep.  103.)  The 
defendants  pleaded  non  est/actum,  specially  accompanied  with 
an  affidavit  of  its  truth,  as  required  by  the  Statute  of  Alabama 
and  by  the  Judiciary  Act  of  this  State,  although  none  such  vxis 
JUed  on  the  trial  in  the  Court  below.  The  oath  appended  to  the 
plea,  alleged  that  the  instrument  on  which  the  action  was 
brought,  was  signed  under  the  express  condition  and  understand- 
ing between  the  obligee  and  the  party,  that  k  was  to  be  consid* 
ered  valid,  and  as  his  act  and  deed,  only  in  the  event  that  George 
Buchanan  should  execute  the  same  as  a  co-obligor  or  co-secu- 
rity ;  otherwise,  the  same  was  to  be  considered  as  a  nullity,  and 
returned  to  the  defnidant  to  be  destroyed,  which  event  did  not 
happen ;  whereupon  the  writing  is  not  his  deed.  Upon  demur- 
rer,  the  plea  was  held  to  be  sufficient ;  and  such,  it  unquestion- 
ably was,  according  to  the  opinion  of  this  Ck)urt,  in  Crasjoford  vs. 
Fo9ier,  6  Ga.  Rep.  202. 

Again:  in  King  vs.  SmUhand  others,  and  Porterfield  vs.  T%e 
Same,  (2  Leigh's  Rep.  157,)  P.  agreed  to  join  H.  W.   as  hii 
TdL  xt  87 
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surety,  in  a  forthcoming  bond ;  and  executed  and  delivered  the 
bond  as  an  escrow^  upon  condition  that  K.  should  also  join  in 
and  execute  the  bond  as  co-surety ;  and  K.  agreed  to  join  as 
surety  in  the  bond,  and  executed  and  delivered  the  same  as  an 
escroWj  upon  condition  that  O.  W.  also,  should  join  in  and  execute 
the  bond  as  co-security ;  but  O.  W.  never  united  in  the  bond. 
It  was  held,  that  upon  this  state  of  facts,  neither  P.  nor  K.  are 
liable  for  any  part  of  the  debt,  iti  Equity^  any  more  than  they 
would  be  liable  for  any  part  of  it  at  LatOy  where  the  facts  would 
amount  to  proof  of  non  est  factum. 

If,  upon  a  special  plea  of  non  est  factum^  the  Jury  find  the 
facts  as  here  stated,  we  are  clear  that  the  Court  of  Appeals  was 
right  in  maintaining  that  the  bonds  in  question  were  not  the 
deeds  of  the  parties. 

Sharp  vs.  The  United  States,  (4  Ffa<fe,21,)  is  a  case  which, 
from  the  head-note,  as  transferred  from  the  original  Report  to 
the  Digests,  seems  most  to  favor  the  judgment  that  is  under  re- 
view. It  is  laid  down  that  a  bond  taken  in  pursuance  of  the 
Act  of  Congress,  of  the  19th  day  of  April,  1816,  signed  by  one 
surety,  and  which  contained  in  the  body  of  it  the  names  of  two, 
is  not  recoverable  against  the  one  who  signed  it,  unless  it  be 
proved  that  he  who  signed  it,  dispensed  with  the  execution  of  it 
by  the  other. 

But  by  reference  to  the  opinion  of  the  Court,  as  delivered  by 
Mr.  Justice  Rogers,  it  will  be  found,  that  the  decision  is  placed 
expressly  upon  the  peculiar  provisions  of  the  Law,  which  makes  it 
the  duty  of  the  Collector  of  the  Revenue  to  take  a  bond  from 
the  proprietors  of  stills,  loith  two  (fr  more  sureties.  He  says, 
*^  the  bond,  at  the  time  Alexander  Sharp  affixed  his  signature  to 
it,  was  filled  up  with  the  names  of  the  principal  and  William 
Laughlin,  and  contained  a  reference  to  the  Act  of  Congress, 
which  requires,  as  before  remarked,  a  bond  with  two  or  more 
sureties.  At  the  time,  therefore,  that  Alexander  Sharp  signed 
the  bond,  he  had  a  right  to  believe  that  it  was  the  intention  of 
all  the  parties,  that  the  bond  was  to  be  taken  in  strict  conformi- 
ty with  the  Act  of  Congress ;  and  that  William  Laughlin  would 
also  execute  the  bond." 
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Without  intending  to  indorse  the  correctness  of  the  conclu- 
sion at  which  the  Court  arrived,  it  is  quite  obvious  that  there 
is  nothing  in  this  Pennsylvania  case,  to  justify  the  Judge  below, 
in  holding,  that  upon  the  face  of  the  bond,  and  in  the  absence  of 
any  other  proof,  it  was  void  as  to  the  present  defendants. 

John  S.  Beavers  was  then  introduced  and  sworn  as  a  witness 
by  the  plaintiflF.  He  testified  that  he  was  one  of  the  Inferior 
Court  of  Chattooga  County ;  that  his  attestation  to  the  bond 
was  genuine ;  that  the  name  of  Thomas  S.  Latimer  was  inserted 
by  him  in  the  body  of  the  bond,  at  the  suggestioa  of  William 
Kellett,  the  principal ;  that  the  bond  was  then  delivered  to  Kel- 
lett, to  procure  the  signatures  of  the  persons  he  said  would  go 
his  security ;  that  there  were  not  more  than  two  of  the  securi- 
ties present  at  any  one  time  when  they  signed  the  bond ;  that 
there  teas  no  understanding  bekoeenkm^  as  Judge^  and  the  securir 
iiesy  that  they  loere  not  to  be  bound  unless  Latimer  signed — there 
was  nothing  said  an  the  subject ;  that  he  understood  that  Latimer 
was  to  sign,  and  would  not  have  agreed  to  take  the  bond  unless 
Latimer,  or  somebody  else  as  good,  had  signed  it ;  the  security, 
he  stated,  was  not  very  good  at  best;  he  did  not  know  how  the 
bond  found  its  way  into  the  Clerk's  office ;  Kellett  acted,  for  two 
years,  as  S)ierifif  of  Chattooga  County ;  Latimer  did  not  author- 
ize or  direct  his  name  to  be  inserted  in  the  bond ;  witness  never 
had  any  conversation  with  Latimer  in  reference  to  it. 

The  bond  was  then  read  to  the  Jury ;  and  the^.  Jos.  which 
had  been  placed  in  the  hands  of  the  Sheriff  in  favor  of  the 
Bowies,  the  usees  of  the  plaintiff,  with  the  officer's  receipt  indorsed 
thereon  for  the  money ;  also,  the  rules  absolute,  passed  by  the 
Court,  requiring  the  Sheriff  to  pay  over  the  amount  due  on  the 
executions.    • 

The  testimony  being  closed,  the  Court  charged  the  Jury  as 
follows : 

"  In  this  case,  there  are  but  two  points  of  law  that  it  is  ne- 
cessary that  I  should  refer  to  your  consideration,  before  you  re- 
tire to  your  room :  Are  the  securities  to  this  bond  released  from 
liability  to  the  obligee,  if  representations  were  made  that  other 
responsible  individuals  would  sign  it  witli  them,  who  afterwards 
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fiaiiled  or  refused  to  do  so  ?  The  Court  is  clear,  that  if  such 
representations  were  made,  and  the  securities  were  influenced 
by  them  to  sign  the  bond,  then  it  was  an  inducement  to  the 
contract ;  and  if  the  other  securities  did  not  sign  it,  &en  those 
who  did,  are  released  from  all  liability. 

^^  But  again :  was  the  bond  executed  and  delivered  ?  If  you 
shall  be  of  the  opinion,  from  the  testimony,  that  the  bond  was 
imperfect  and  inchoate,  and  left  with  the  Sheriff,  the  principal 
obligor,  for  the  purpose  of  obtaining  the  signature  of  Thomas  S. 
Latimer,  who  never  afterwards  signed  the  bond,  then  it  was 
never  executed  and  could  not  be  delivered  until  it  was  ex^uted, 
and  there  is  no  liability  incurred  by  the  securities  who  did  sign. 

^^  It  is  improper  that  the  Court  should  intimate,  by  any  ex>- 
jpression,  what  has  or  has  not  been  proved  on  this  point.  It  is 
your  exclusive  right  to  say  what  facts  have  been  proved.  The 
only  witness  who  has  testified,  was  introduced  by  the  pkdn^ 
tiffin  the  action.  He  was  one  of  the  Judges  of  the  Inferior 
Court,  whose  duty  it  was  made  by  law,  to  take  and  approve 
die  bond  of  the  Sheriff  of  this  County.  Did  the  testimo^ 
n^  satisfy  you  that  the  bond  was  executed  and  deliver* 
ed  ?  K  so,  you  vrSX  say  so  by  your  verdict,  and  find  for  the 
plaintiff;  but  if  his  testimony  should  satisfy  you  that  the  bond 
was  imperfect  and  inchoate  and  remains  in  that  condition  to 
this  day,  so  far  as  the  Court  and  the  rest  of  the  securities  are 
concerned,  then  you  will  be  compelled  to  find  for  the  defendants. 

^^If  there  was  an  understanding  that  Thomas  S.  Latimer 
tthould  sign  the  bond,  between  the  Court  and  the  securities;  and 
the  Court  gave  the  bond  to  Kellett,  to  carry  out  that  understand- 
ing, and  he  failed  to  obtain  his  signature,  then  the  omission 
leaves  the  bond  imperfect,  and  until  that  signature  is  obtained, 
after  this  agreement  and  understanding  is  had,  there  is  no  lia- 
bility on  the  part  of  the  securities — ^there  is  no  executed  contract 
between  the  parties." 

[2.]  This  charge  was  excepted  to ;  and  in  the  opinion  of  tfiis 
Court,  it  is  objectionable  on  several  grounds.  There  was  not 
a  scintilla  of  evidence  in  the  case,  going  to  shew  any  under- 
ending  between  the  membei^  of  the  Conrt  who  superintended 
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die  execution  of  the  bond,  and  the  gecuritiesj  that  Latimer  was 
to  MgA  the  bond.  On  the  contrary,  Beavers,  the  only  witness 
sworn  in  reference  to  this  point,  states  most  positively  that 
there  was  no  such  understanding.  For  any  thing  that  appears 
to  the  contrary,  they  signed  and  sealed  it,  not  upon  condition 
that  Latimer  should  do  so  likewise,  but  each  for  himself,  as 
bis  own  distinct  and  independent  act  and  deed.  Neither  was 
.there  any  implied  understanding,  as  in  the  Pennsylvania  case,  in- 
ftsmucb  as  our  law  does  not  prescribe,  as  did  the  Act  of  Congress, 
the  number  of  securities  which  should  sign  the  bond.  There  is 
no  cause  to  complain,  therefore,  that  the  reasonable  expectations 
of  those  who  did  sign,  were  disappointed,  either  wilfully  or 
negligently.  There  was  no  intimation  on  the  part  of  any  one  or 
more  of  them,  that  they  were  willing  to  bind  themselves  jointly 
with  Thomas  S.  Latimer  or  any  body  else,  and  that  they  were 
unwilling,  without  this  co-operation,  to  make  themselves  alone 
responsible. 

According  to  die  ruling  of  this  Court,  tlierefore,  in  Bidt  vs, 
Maddoxj  7  Ga.  Rep,  495 ;  Bethtme  vs.  McCrary^  8  Ga.  Rep. 
114 ;  and  Montgomery  vs.  Evansy  R.  178,  it  was  error  to  in- 
struct the  Juiy  upon  an  assumption  of  facts  which  did  not 
exist.  • 

[3.J  The  charge  is  justly  obnoxious  to  the  further  complaint, 
that  upon  the  question  of  ddivery,  it  restricted  the  consideration 
of  the  Jury,  exclusively  to  the  testimony  of  Beavers  ;  whereas, 
independently  of  that,  there  was  sufficient  proof  upon  this  point, 
to  have  justified  them  in  finding  a  verdict  for  the  plaintiff.  The 
bond  was  registered  on  the  minutes  of  the  Court — taken  from 
office  designated  by  law  for  its  custody,  and  purports  upon 
its  face  to  have  been  sealed  and  delivered  in  the  presence  of 
two  of  the  Justices  of  the  Inferior  Court,  the  agents  appointed 
by  law  to  take  it. 

£4.]  Whether  Beavers  and  his  colleague,  after  certifying  of- 
ficially that  the  bond  was  sealed  and  delivered  in  their  presence, 
shall  now  be  permitted  to  contradict  the  fact  ? 

[5.]  And  whether — although  the  bond  was  originally  deliv- 
ered as  ah  escrow,  yet  if  subsequently   the   securities  suffered 
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their  principal  to  act  as  Sheriff  under  it — ^it  would  not  author- 
ize  the  inference  that  they  had  waived  their  demand  of  addi- 
tional sureties,  it  any  such  they  were  made,  and  consented  to 
be  bound  by  the  bond  as  it  stood  ?  And  whether  it  would  not 
be  a  fraud  upon  the  public,  to  allow  them  to  lie  by  for  two 
years,  and  suffer  Kellett  to  act,  without  objection,  upon  a  bond 
which  they  had  signed,  and  the  condition  of  which,  therefore,  it 
was  their  duty  to  examine  into  ?  These  are  all  important  ques-t 
tions  which  it  may  become  necessary  to  weigh  well,  in  the  fur- 
ther progress  of  this  cause. 

The  errors  complained  of  in  the  requests  and  refusals  to  charge, 
as  well  as  the  instructions  given,  are  all  embraced  in  the  assign- 
ments already  discussed  and  adjudicated. 

Let  a  new  trial  be  awarded. 


No.  41. — ^Francis  J.  Sullivan  and  Thomas  S.  Price,  Sheriff, 
plaintiffs  in  error,  vs.  Jacob  Heabnden,  defendant  in  error. 

[1.]  If  the  defendant  makes  an  afiSdavit  of  illegality,  which  is  insufficient  in 
law  to  arrest  the^./a.  the  Sheriffis  justified  in  disregarding  it,  and  pro- 
ceeding with  the  sale  of  the  property. 

[2.]  If  the  Sheriff  has  authority  to  sell  property,  a  failure  in  the  performance 
of  auy  part  of  his  duty,  and  for  which  he  would  be  compelled  to  indemni- 
fy the  owner  to  the  extent  of  the  injury  received,  would  not  destroy  the 
title  of  an  innocent  purchaser. 

[8.]  The  illegal  dispossession  of  the  tenant,  by  the  Sheriff  under  a  sale 
made  by  him,  is  a  mere  treepaee^  which  can  be  adequately  compenaatod 
at  Law,  and  to  restrain  which,  an  injunction  will  not  be  granted. 

In   Equity,   in  Floyd  Superior  Court.     Decision  by  Judge 
John  H.  Lumpkin,  at  Chambers. 

For  the  facts  of  this  case,  see  the  decision  of  the  Court. 
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Alexandeb,  for  plaintiffs  in  error. 

Undebwood,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

An  execution,  issuing  out  of  Floyd  Superior  Court,  in  favor 
of  William  J.  Cantrell,  against  Jacob  Heamden,  vvas  levied  upon 
two  Town  lots,  Nos.  4  and  21,  in  the  Etowah  division  of  the 
City  of  Rome,  as  the  property  of  the  defendant.  Before 
the  day  of  sale,  Hearnden,  the  defendant,  made  oath,  in  writing, 
that  the^m  facias  was  proceeding  illegally  against  him,  upon 
the  ground,  that  the  property  levied  on,  was  then  in  the  custody 
of  the  law,  having  been  previously  seized  as  the  property  of 'one 
James  M.  Hearnden,  and  claimed  by  the  affiant  or  some  other 
person. 

The  Sheriff,  disregarding  the  affidavit  as  insufficient,  pro- 
ceeded to  sell  the  property,  which  was  bid  off  by  Francis  J. 
Sullivan.  Jacob  Hearnden  then  filed  his  bill  in  Chancery,  set- 
ting forth  these  facts,  and  praying  for  an  injunction  to  restrain 
the  purchaser  and  SherijOTfrom  dispossessing  him,  which  was 
granted. 

The  answers  of  the  defendant  were  filed,  denying,  fully,  all 
the  equity  in  the  bill.  Sullivan  swore  that  he  had  not  the 
slightest  notice  or  intimation  that  any  attempt  had  been  made 
to  stop  the  sale  until  several  days  afler  he  bought ;  and  Price, 
the  Sheriff,  deposed,  that  deeming  the  affidavit  wholly  insuffi- 
cient to  suspend  the  sale,  he  notified  the  defendant  that  he 
should  sell  the  property  unless  the  money  was  paid. 

A  motion  was  made  at  Chambers  to  dissolve  the  injunction, 
which  was  refused  by  the  Chancellor. 

Ought  the  injunction  to  have  been  continued  ?  We  think 
not,  most  clearly :  1st.  Because  the  ground  taken  by  the  defend- 
ant to  stop  the  sale  was  totally  insufficient,  and  consequently 
he  has  no  equity.  The  affidavit  states,  that  the  lots  before  that 
time,  had  been  levied  on  as  the  property  of  James  M.  Heam- 
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den,  and  claimed  and  was  then  in  litigation.  Grant  it.  It  was 
the  duty  of  James  M.  Hearnden,  or  his  creditors,  or  the  claim- 
ant, to  interfere,  and  not  Jacob  Hearnden,  as  whose  property  it 
was  now  selling.  If  he  was  the  claimant,  and  such  is  dis- 
closed to  be  the  fact,  by  the  answer  to  the  bill,  then  the  proper- 
ty belonged  to  him,  and  was  liable  to  seizure  and  sale,  for  his 
debts,  or  else  he  was  guilty  of  perjury  in  claiming  it,  on  oath, 
as  his. 

[1.]  The  Sheriff  rejects  an  affidavit  of  illegality,  duly  tender- 
ed him,  at  his  peril ;  but  if  the  law  sanctions  his  judgment,  as  to 
its  sufficiency,  the  proceeding  will  be  legal  and  the  Sheriff 
justified. 

[2.]  But  concede  that  the  ground  taken  was  insufficient  to 
bare  arrested  the  sale,  will  the  misconduct  of  the  officer  invali- 
date the  title  of  a  hwiafde  purchaser?     We  apprehend  not 

It  was  well  said  by  Judge  Ruffinj  in  Mordecat  vs.  Speight,  (3 
Dev.  Z.  Rep.  428,)  that  to  require  bidders  to  see  that  the  Sheriff 
had  complied  with  all  his  duties,  ''would  be  dangerous  to  pur- 
chasers and  ruinous  to  defendants  in  execution."  The  Sheriff 
derives  his  authority  to  sell  from  the  Jieri  /ados ;  and  idiether, 
in  conducting  the  sale,  he  discharges  his  obligations  to  third  per- 
sons, is  wholly  immaterial  to  the  fair  and  honest  purchaser.  If 
the  Sheriff  is  guilty  of  official  delinquency,  he  and  his  sure- 
ties are  responsible  to  the  party  aggrieved. 

[3.]  But  suppose  we  were  wrong  upon  both  of  these   points; 
still  the  injunction  must  be  dissolved.     This  Court  has  twice 
decided  that  the  injury  here  threatened,  that  is,  for  the  Sheriff  ta 
dispossess  the  occupant  of  land  illegally,  and   place   the  pur- 
chaser at  his  sale  in  possession,  is   a  mere  trespass,  suscepti- 
ble of  perfect  pecuniary  compensation,  and  for  which  the  party 
may  obtain  adequate  satisfaction  in  the  ordinary  course  of  law^  ; 
and  that  therefore  an  injunction  will  not  be  granted,    or  if  sane- 
tioncd  will  not  be  retained.     Anthony  t».  Brooksy  5  Ga.  itqi.576. 
Bethune  vs.  WUkes  fy  Rutherford^  8  Ga.  Rep.  118. 

In  the  latter  case,  the  bill  alleged,  that  the  tenants,  the 
que  trtiH  of  the  complainant,  would  become  homeless  and 
kss,  for  want  of  means  to  procure  aaoth^  habilatioii.    But   Ake 
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response  of  the  Court  was,  that  this  would  only  aggravate  the 
trespass,  and  enhance  the  measure  of  damages. 
The  judgment  below  must  be  reversed. 


No.  42. — ^JoHN  Neal,  plaintiff  in  error,  vs.  Thomas  S.  Price, 

Sheriff,  defendant  in  error. 

[1.]  Where  a  Sheriff  had  made  a  lerj  on  the  property  of  a  defendant  in 
execution,  and  neglected  to  advertise,  and  seU  the  same  for  nealy  six 
months,  not  having  time  to  do  so,  before  the  next  term  of  the  CSourt,  and 
just  before  the  sitting  of  the  Court,  the  defendant  obtained  an  injonction 
restraining  the  plaintiff  from  coUecting  his  fi.f<i, :  Held,  that  the  Sheriff 
hj  his  negligence,  in  failing  to  collect  the  money,  was  liable  therefor,  and 
could  not  protect  himself  for  such  negligence,  by  alleging  the  granting 
of  the  injunction,  as  an  excuse  lor  not  having  raised  it. 

Rule,  in  Floyd  Superior  Court.  Decided  by  Judge  John  H. 
LuMFKiN,  February  Term,  1852. 

This  was  a  rule  against  the  Sheriff,  calling  on  him  to  show 
cause,  why  he  should  not  pay  the  amount  due  on  a^.  fa.  of 
plaintiff  in  error,  which  had  been  in  his  hands  a  sufficient  time 
to  have  made  the  money. 

The  Sheriff,  for  cause,  showed  that  on  the  15th  July,  1851,  he 
had  levied  AeJi.Ja,  on  a  negro  man,  the  property  of  one  of  the 
defendants  in^.  fa,  which  property  he  had  not  sold,  because  he 
said  that  shortly  after  the  levy,  the  defendant's  attorney  had  ap- 
plied to  him  for  the^.^.  and  obtained  it  for  the  purpose  of  an- 
nexing a  copy  to  a  bill  of  injunction  to  restrain  proceedings  on 
m^*  BsadJLJk.;  that  defendant's  attorney  retained  the^.^a.  in  his 

4,P  hands  (excepting  about  ten  days  that  plaintifi's  attorney  took  it, 

for  the  purpose  of  claiming  money  in  another  County)  until  a 
,  ^  bill  of  injunction  to  restrain  the  plaintiff  from  proceeding  with 

.^^^  it,  had  been  sanctioned  by  the  Judge,  on   the  14th  day  of  Jan- 

^  ^  VOL  XI  38 
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uary,  1862.  On  hearing  this  showing,  the  Court  held  Ae  same 
to  be  sufficient,  and  refused  to  grant  a  rule  absolute.  To  which 
decision  the  plaintiff  in  /{.^a.  excepted. 

Printup,  for  plaintiff  in  error. 
ALEXAin)ER  &  Akin,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

Was  the  showing  made  by  the  Sheriff,  contained  in  this 
record,  sufficient  in  Law,  to  discharge  him  from  liability  to  pay 
the  plaintifl's  demand  ?  According  to  the  rule  established  by  this 
Court,  in  Crawford  vs.  Word  et  al.  7  Geo.  Rep.  445,  the  Sheriff 
must  be  held  to  have  acted  negligently,  and  in  default  of  his 
duty  to  the  plaintiff  in  execution.  What  are  the  facts  of  this 
case  ? 

[1.]  The  execution,  was  placed  in  the  hands  of  the  Sheriff, 
and  he  levied  it  on  the  defendant's  property,  on  the  15th  day  of 
July,  1851.  From  the  15th  day  of  July,  1851,  until  the  14th 
day  of  January,  1852,  (the  day  the  injunction  was  sanctioned) 
he  failed  and  neglected  to  raise  the  money,  a  period  of  six 
months,  lacking  one  day.  During  this  time,  the  plaintiff's  attor- 
ney had  the  execution  in  his  possession  only  about  ten  days,  for 
the  purpose  of  claiming  money  in  another  County.  The  Sheriff 
states,  that  the  defendant's  attorney  had  the  execution  in  his  pos- 
session, for  the  purpose  of  filing  the  injunction.  If  the  Sheriff 
thought  proper  to  deliver  the  possession  of  the  execution  over 
to  the  defendant,  or  his  attorney,  he  did  so  at  his  own  risk, 
and  upon  his  own  responsibility;  that  circumstance  will  not  ex- 
onorate  him  from  liability  to  the  plaintiff,  who  did  not  place  the 
execution  in  his  hands  for  any  such  purpose,  but  for  quite  a  dif- 
ferent purpose. 

By  neglecting  to  sell  the  defendant's  property  for  nearly  six 
months  after  making  the  levy  thereon,  he  would  not  have  been 
able  to  have  had  the  money,  at  the  next  term  of  the  Court,  had 
not  the  time  of  the  sitting  of  the  Court  been  altered ;  nor  would 
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he  have  had  time  to  have  raised  the  mo&ej,  by  sale  of  the  proi>^ 
erty,  in  time  for  the  Courts  as  altered  by  the  Legislature.  Here 
then  is  a  clear  and  admitted  neglect  of  duty  on  the  part  of  the 
Sheriff  to  rsise  the  money  by  a  sale  of  the  defendant's  property, 
for  nearly  six  months,  \irhereby  he  had  put  it  out  of  his  power 
to  raise  it  in  time  for  the  next  term  of  the  Court.  But  it  is  con- 
tended that  notwithstanding  this  neglect  of  duty  on  the  part  of 
the  Sheriff  to  raise  the  money  in  time  for  the  next  Court,  the 
sanctioning  the  injunction,  just  before  the  sitting  of  the  Court, 
will  exionerate  the  Sheriff  from  liability.  We  cannot  sanction 
such  a  principle,  in  regard  to  the  official  duty  of  Sherifls.  It 
was  the  right  of  the  plaintiff  in  execution,  to  have  had  his 
money  made  by  the  Sheriff,  during  the  time  the  execution  was 
in  his  hands,  by  levy  and  sale  of  the  defendant's  property,  and  it 
was  the  duty  of  the  Sheriff  under  the  law  so  to  have  made  it. 
The  Sheriff  by  neglecting  to  perform  his  official  duty,  had 
already  become  legally  liable  to  the  plaintiff  for  the  amount  of 
his  execution,  before  the  injunction  was  sanctioned  ;  and  to  en- 
able him  to  protect  himself  under  that  proceeding,  would  be  in 
effect,  holding  out  an  inducement  to  Sheriffs  to  collude  with 
defendants  against  the  judgment  creditor;  for  after  neglecting  to 
perform  his  official  duty,  by  raising  the  money,  it  then  becomes 
his  interest,  that  the  defendant  in  execution  should  defeat  his 
creditor's  demand,  in  order  that  the  Sheriff  may  be  excused 
from  all  liability  on  his  part.  When  an  execution  is  placed  in 
the  hands  of  the  Sheriff,  the  law  makes  it  his  duty  to  proceed 
with  all  reasonable  diligence,  to  raise  the  money  by  levy  and 
sale,  of  the  defendant's  property,  in  the  manner  which  the  law 
prescribes ;  and  if  he  thinks  proper  to  indulge  the  defendant,  or 
to  turn  over  the  execution  to  him,  or  his  counsel,  he  acts  upon 
his  own  responsibility,  but  cannot  thereby  defeat  the  rights  of 
the  judgment  creditor.  It  has  been  said  on  the  argument,  that 
in  general,  this  Sheriff  is  a  most  vigilant  and  faithful  officer,  in 
the  discharge  of  his  official  duties.  This  fact,  we  have  no  right 
to  question,  but  we  have  no  dispensing  power,  to  exonerate  him 
from  the  operation  of  the  general  rule,  which  we  adopted  in 
Crctwford   vs.   Word  et  d.  in   regard  to  the  legal   liability   of 
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Sheriffs.  Public  policy,  as  well  as  the  interest  of  the  officer, 
forbids  that  we  should  relax  the  rule  as  asserted  in  that  case. 
The  general  rule  must  be  made  to  operate  equally  upon  the  good, 
as  well  as  the  negligent  officer,  whenever  their  general  acts  or 
omissions,  shall  bring  them  within  it  The  settled  rule  of  this 
Court  in  regard  to  Sheriffs,  is,  that  it  will  always  protect  them 
in  the  faithful  discharge  of  their  official  duties,  to  the  full  extent 
of  the  legal  authority  with  which  it  is  clothed,  but  hold  them 
to  a  rigid  accountability,  for  the  prompt  and  honest  discharge 
of  all  those  duties  which  the  law  devolves  upon  them  ;  for  it  is 
in  vain  for  Courts  of  justice  to  award  judgments,  if  the  Sherifis 
of  the  respective  Counties  shall  fail,  or  neglect  to  execute  them, 
whenever  the  due  and  legal  process  for  that  purpose  shall  be 
placed  in  their  hands. 

Let  the  judgment  of  the  Court  below,  discharging  the  rule 
against  the  Sheriff,  be  reversed. 


No.  43. — Asa  Priob,  plaintiffin  error,  vs,  Peter  Gentry,  de- 
fendant in  error. 

[1.]  An  indorwr  of  a  promiasory  note,  where  the  maker  reeidee  out  of  the  Staie^ 
is  not  diBcharged,  if  the  creditor,  on  regueet,  neglects  to  proceed  against 
the  principals  until  the  note  is  barred,  as  to  them,  by  the  Statute 
of  Limitations ;  there  being  noo£fer  of  indesmity  to  the  holder  against  the 
consequences  of  risk,  delay  or  expense. 

Assumpsit,  in  Paulding  Superior  Court.    Tried  before  Judge 
Jno.  H.  Lumpkin,  November  Term,  1851. 

The  facts  of  this  cause  are  fully  set  out  in  the  opinion  of  tl 
Court. 

Underwood,  for  plaintiff  in  error. 
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W.  Aeeek,  for  defendant  in  error.  ' 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  was  an  action  of  assumpsit,  brought  in  Paulding  Su- 
perior Court,  by  John  (Sentry,  for  the  use  of  Asa  B.  Mann,  ad- 
ministrator, de  bonis  noriy  of  Stephen  H.  Mann,  deceased,  against 
Asa  Prior,  on  a  note  given  by  Samuel  Grant  and  Henry  F.  Bore- 
land,  to  the  defendant,  for  one  bundiled  and  fifty  dollars,  dated 
the  24th  of  March,  1837,  and  due  the  25th  day  of  December 
next  thereafter,  and  indorsed  to  Peter  Gentry,  by  the  defendant, 
on  the  13th  day  of  October,  1841.  The  special  defence  set  up, 
was  that  the  plaintiff  had  failed  to  sue  the  makers  of  the  note, 
after  request  made  to  that  effect,  until  it  was  barred  as  to  them, 
by  the  Statute  of  Limitations. 

The  testimony  showed  that  immediately  after  the  indorsement 
was  made,  Prior  said  to  Gentiy,  ^'  when  you  go  to  Kentucky,  I 
desire  you  to  see  the  makers  of  the  note,  as  I  have  received  a 
letter  from  them,  stating  that  the  money  due  thereon  is  ready ; 
and  if  they  do  not  pay,  I  wish  you  to  sue  them  immediately.'' 
To  which,  says  the  witness,  the  indorser  made  no  reply.  It 
appears  from  the  evidence  that  Grant  and  Boreland  lived  at  the 
time  in  ihe  State  of  Kentucky,  and  from  aught  that  was  proven 
to  the  contrary,  continued  to  reside  there  ever  since. 

Does  the  neglect  of  the  holder  to  sue  the  makers,  under 
these  circumstances,  exonerate  the  indorser?  We  think  not. 
See  Howard  vs.  Browny  3  KeUy^s  it.  524. 

This  Court  there  held,  that  where  notice  was  given  to  the 
holder  of  a  note,  to  sue  under  the  Act  of  1831,  and  before 
the  expiration  of  the  three  months  allowed  by  law,  for  that 
purpose,  the  maker  removed  beyond  the  jurisdiction  of  the  Court 
90  thai  he  could  not  be  suedy  it  was  at  the  risk  of  the  security  or 
indorser,  and  not  of  the  holder.  In  other  words,  that  the  hold- 
er was  thereby  released  from  the  obligation  to  sue  the  principal, 
imposed  by  the  Statute. 

•^  fortwriy  is  he  relieved  from  this  duty,   where   the   maker 
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never  was  within  the  limits  of  the  State,  and  where,  consequently, 
he  never  could  have  been  sued  ? 

But  it  is  contended,  that  upon  the  principles  of  the  law 
regulating  the  relation  of  principal  and  surety,  that  the  hold- 
er having  waited  until  the  makers  were  protected  by  the  six 
years  bar,  and  that,  too,  after  a  request  to  sue  had  been  made, 
that  he  has  lost  his  remedy  against  the  indorser. 

And  we  admit  that  there  is  respectable  authority  to  be  found, 
in  support  of  the  proposition,  that  where  the  holder  of  a  note 
is  requested  by  the  surety^  (not  the  indorser ^  whose  undertaking 
is  in  the  nature  of  a  new  and  distinct  contract,)  to  proceed  with* 
out  delay  to  collect  the  money  out  of  the  principal,  who  is  at 
the  time  solverU,  and  he  neglects  to  do  so  until  the  maker  be- 
comes bankrupty  that  the  sitreiy  will  be  discharged.  Prior  vs. 
Packard^  13  Johns,  R.  174.  Bruce  vs,  Ednmrds,  1  Steivarfs 
R.  11. 

Suppose  we  were  to  concede  this  doctrine ;  it  is  accompanied 
with  a  qualification  which  would  make  it  wholly  unavailable 
to  the  defendant  in  the  present  case.  There  must  b^  an  offer  of 
indemnity  to  the  holder  against  the  consequences  of  riskj  delay 
and  expense.  Wrightvs.  Simpson^S  Ves.734.  In  the  matter 
of  McKinleyy  1  Johns,  Cas.  138.  Clason  vs.  Morris^  10  Johns. 
R.  539.  bigallsvs.  Denneti,  6  Greenl.  79.  Crane  vs.J\eu>eUy2 
Pick.  {2d  ed.)  614,  n.  1.  Beardsley  vs.  Wamerj  6  Wend.  610« 
Warner  vs.  Beardsley^  8  Wend.  199.  Manchester  Iron  Masmf* 
Co.  vs.  Sweeiingy  10  Wend.  162.  Huffman  vs.  Hulberty  13 
Wend.  376,  377.  Frye  vs.  Barker,  4  Pick.  382,  Davis  vs. 
Hugginsy  3  JV.  Hamp.  22. 231.  Oroughion  vs.  Dewaly  3  CalL  69. 
Moore  vs.  Breussardy  20  Martinis  (Louis.)  R.  211. 

Apart  from  our  Statute,  there  is  already  a  remedy  for  the  sure- 
ty, and  one  which  we  cannot  admit,  '^  lays  on  him  a  burthen 
too  hard  to  be  borne."  Let  him  pay  the  debt  according  to  his 
undertaking,  and  sue  the  principal  himself;  or  resort  to  equity 
and  prosecute  the  suit  in  the  name  of  the  creditor,  but  at  his 
risk  and  cost.     (See  authorities  as  cited  above.) 

This  is  an  old  rule,  and  we  think  that  any  other  would  be  un- 
necessary and  inexpedient.    I  am  not  ignorant  that  the  law  looks 
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faYorably  on  the  situation  of  securities,  and  extends  to  them 
every  assistance  to  enforce  the  payment  of  the  debt  by  the 
principal.  But  perhaps  both  the  legislation  of  the  country,  as  well 
as  the  decisions  of  the  Courts,  have  gone  quite  far  enough  to 
protect  this  class ;  unless,  indeed,  the  object  be  to  destroy  en- 
tirely the  relation  of  principal  and  surety,  against  which  I  have 
nothing  to  say. 

Judgment  affirmed. 


No.  44. — George  W.  Howell,  plaintiff  in  error,   vs.   John   S. 

Burnett,  defendant  in  error. 

[1.]  Where  the  maker  of  a  promissory  note  was  a  non-resident  at  the  time 
of  its  execution,  bat  returned  to  the  State  after  itt  maturity,  so  that  he 
could  haye  been  sued  thereon :  Held,  that  the  Statute  of  Limitations  com- 
menced to  run  against  the  holder  of  the  note,  from  the  time  of  the  return 
of  the  maker  thereof  into  this  State  after  it  became  due,  so  that  a  suit  could 
have  been  instituted  against  him  thereon. 
* 

Action  on  note,  in  Floyd  Superior  Court.  Tried  before 
Judge  Lumpkin,  February  Term,  1852. 

George  W.  Howell  brought  his  action  against  John  S.  Bur- 
nett, on  a  promissory  note.  On  the  trial  of  which,  at  February 
Term,  1852,  defendant  tendered  in  evidence,  under  a  plea  of 
set-off,  a  note  made  by  the  plaintiff,  to  S.  E.  Burnett  or  bearer, 
dated  August  26th,  1842.  To  the  introduction  of  this  note, 
plaintiff  objected,  on  the  ground  that  it  was  barred  by  the  Statute 
of  Limitations. 

To  meet  this  objection,  defendant  introduced  as  a  witness, 
S.  E:  Burnett,  the  original  payee,  who  proved  that  the  note  was 
giren  in  Summerville,  Ga. ;  that  plaintiff  was  then,  and  has 
been  ever  since,  a  resident  of  Cherokee  County,  Alabama  ;  and 
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that  he,  >^-ilness,  knew  he  resided  in  Alabamawhenhe  tooktbe  note. 
The  witness  further  stated^  that  he  held  the  note  about  three 
years,  during  which  time  plaintiff  was  in  Georgia,  and  at  wit- 
ness' house  once  or  twice  every  year,  so  that  he  might  have 
sued  on  the  note,  had  he  desired  to  do  so. 

In  1845,  witness  sold  the  note  to  defendant,  who  about  the 
same  time,  also  removed  into  Alabama. 

On  this  testimony,  the  Court  decided  that  the  note  was  not 
barred,  and  allowed  the  same  to  be  introduced  as  a  set-ofi. 

To  which  decision  plaintiff  excepted,  and  brings  up  the  same 
for  review. 

Trammell,  for  plaintiff  in  error. 

Underwood,  for  defendant. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

The  only  question  made  by  the  record  in  this  case,  is  whedi- 
er  the  note  offered  in  evidence,  by  the  defendant,  as  a  set-off, 
is  barred  by  the  Statute  of  Limitations. 

Without  expressing  any  opinion  whether  non-residents^  at 
the  time  of  the  execution  of  the  note,  are  vrithin  the  exceptions 
mentioned  in  the  Statute  of  Limitations,  we  are  quite  clear  in 
our  judgment,  that  this  note  is  barred  by  the  Statute,  according 
to  the  facts  stated  in  the  record. 

The  plaintiff,  who  was  the  maker  of  the  note  offered  as  a 
set-ofi,  resides  in  the  State  of  Alabama.  The  defendant  became 
the  holder  of  the  note  in  April,  1845.  While  the  note  was  in 
the  hands  of  the  original  payee,  and  (ifter  U  became  duty  the 
plaintiff  returned  to  this  State  the  same  year,  and  had  returned 
to  this  State  once  or  twice  every  year  since,  a  day  or  two  at  a 
time,  so  that  the  original  payee  and  holder  of  the  note,  could 
have  sued  the  plaintiff,  had  he  desired  to  have  done  so. 

The  record  discloses  the  fact  of  the  return  of  the  maker  of  the 
note,  into  this  State  the  same  year  o/Zer  it  became  due^  and  that 
the  holder  of  the  note  could  have  sued  him,  had  he  desired  to  have 


CASSVILLE,  APRIL  TERM,  1862.  305 

Jones  et  a/,  vs.  Dougherty. 

done  so.  The  Statute  commenced  to  run  from  the  time  of  the 
return  of  the  maker  of  the  note  into  this  Stsiieyafler  Us  maturity^ 
so  that  he  could  have  been  sued  tq>on  U.  Fowler  vs.  Himty  10 
Joknsy  Rep.  464.  Farr  vs.  Roberdeau^s  executory  CrancKs  JR.  194. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  45. — Seabork  Jones  el  al.  vs.  William  Dougherty,    nr  3(x 

1123  m 
1 11  ao 

[1.]  A  writ  of  maodamus  or  probibttion  will  not  be  granted  by  this  ConrtJ*^  ^ 
to  one  of  the  Judges  of  the  Superior  Court,  when  acting  as  Chancellor,,^     |^ 

to  restrain  him  from  hearing  and  adjudicating  a  motion  made  before  him, 

on  the  ground  that  one  of  the  parties  has  excepted  to  his  decision  on  a 
point  made  before  him,  during  the  hearing  and  progress  of  such  motion,  and 
sued  out  a  writ  of  error  thereon,  and  filed  bond,  ^.  according  to  the  Statute, 
before  there  has  been  any  decision  upon  the  main  question  inyolyed  in  the 
original  motion  made  before  him. 

[2.]  The  rule  of  this  Court  is,  that  either  party  may  except  to  the  decision 
of  the  Chancellor,  during  the  progress  of  a  motion  before  him;  but  that 
a  writ  of  error  cannot  be  filed,  so  as  to  operate  as  a  tupersedetu,  until  the 
main  question  involved  in  the  original  motion  has  been  decided ;  and  then, 
the  party  cigainst  whom  the  decision  of  the  main  question  involved  in  the 
original  motion  shall  be  made,  may  except  to  such  decision,  file  his  writ 
of  error  thereon,  and  include  all  his  other  exceptions  taken  in  the  pro- 
gress of  the  motion;  and  such  writ  of  error,  on  a  compliance  with  the  terms 
of  the  Statute,  will  operate  as  a  supersedeas  to  the  judgmetUy  which  may  be 
awarded  by  the  Chancellor  upbn  the  majn  question  involved  in  the  original 
motion. 

Petition  for  mandamus  or  writ  of  prohibition   against  Judge 
IvERSON,  in  a  cause  pending  in  Muscogee  Superior  Court. 

The  facts  of  this  case  are  as  follows  : 

By  order  of  the  Superior  Court  of  Muscogee  County,  upon  a 
bill  filed  for  that  purpose,  by  William  Dougherty  for  himself 
and  others,  Seaborn  Jones,  who  was  a  trustee  named  in  a  deed 
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of  trust  executed  by  Daniel  McDougald,  conveying  certain 
property  for  the  benefit  of  creditors,  had  been  removed  from 
said  trust,  and  A.  S.  Rutherford  appointed  a  receiver  to  collect 
and  apply  said  trust  funds.  A  motion  was  then  made  before 
the  Judge  at  Chambers,  by  said  Dougherty,  that  Seaborn  Jones, 
Duncan  McDougald,  Ann  Eliza  McDougald  and  Alexander 
McDougald,  be  summoned  to  appear,  on  a  day  fixed,  before 
the  Court,  to  discover,  on  oath,  what  portion  of  said  trust  pro- 
perty they  had  in  their  hands  respectively ;  to  account  for  the 
same,  and  to  turn  it  over,  by  proper  conveyances,  to  said  re- 
ceiver. 

To  this  motion  Seaborn  Jones,  Ann  £.  McDougald  and 
Duncan  McDougald  filed  their  answers  in  writing.  Alexander 
McDougald  was  examined  ore  terms  before  the  Court  and  dis- 
charged from  the  order.  The  plaintiff  then  moved  an  addition- 
al order,  requiring  the  said  parties  to  answer  certain  interrogato- 
ries, in  writing,  by  him  propounded ;  which  order  was  granted 
by  the  Court,  after  objection  made  by  the  defendants,  who  there- 
upon filed  their  bill  of  exceptions,  retjurnable  to  the  July  Term, 
1852,  of  the  Supreme  Court,  for  Americus,  alleging  the  grant- 
ing of  said  order  as  error  and  seeking  to  renew  the  same. 
This  bill  of  exceptions  was  sanctioned  by  the  Court,  and  bond 
filed  in  terms  of  the  law. 

Subsequently  to  the  filing  of  this  bill  of  exceptions,  William 
Dougherty  again  appeared  before  the  Judge  in  Chambers,  and 
moved  that  a  day  be  appointed  on  which  said  Duncan  McDoug- 
ald, Ann  E.  McDougald- and  Seaborn  Jones  should  answer 
said  interrogatories ;  which  motion,  after  objection  made  and 
argument,  was  granted  by  the  Court. 

And  the  said  parties  defendants  now  appear,  by  counsel,  be- 
fore this  Court  and  move  a  writ  of  mandamus  or  prohibition, 
to  be  directed  to  the  Judge  of  the  Superior  Court  of  Musco- 
gee County,  restraining  all  further  proceedings  of  any  kind,  in 
said  cause,  and  especially  the  order  to  answer  last  mentioned, 
until  the  decision  of  said  bill  of  exceptions  at  the  next  Amer- 
icus Term. 
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Alex.  C.  Morton,  for  the  petitioners. 

Wm.  Doughebty^  coTitra. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

This  is  an  application  for  a  mandamus  or  prohibition,  to  the 
Judge  of  the  Chattahoochie  Circuit,  to  restrain  him  from  '  pro- 
ceeding to  the  adjudication  of  a  motion  pending  before  him, 
as  Chancellor,  on  the  ground,  that  decisions  have  been  made 
by  him  during  the  progress  of  the  motion,  which  have  been  ex- 
cepted to,  and  taken  up  to  this  Court  by  writ  of  error,  according 
to  the  provisions  of  the  Statute,  in  such  cases  made  and  pro- 
vided. 

[1.3  It  appears  from  the  record  before  us,  that  a  receiver  had 
been  appointed  by  the  Chancellor  to  receive  and  secure  certain  al- 
leged trust  property,  specified  in  a  deed  of  trust  executed  by  Dan- 
iel McDougald,  in  his  life  time.    Subsequently  a  motion  was  made 
before  the  Chancellor,  that  the  petitioners  should  turn  over  into 
the  hands  of  such  receiver,  the  trust  property  alleged  to  be  in  their 
possession,  the  Chancellor,  under  our  practice,  performing  the 
duties  of  a  Master  in  Chancery  in  England,  in  regard  to  that  mo- 
tion.    Proceedings  were  had  before  the  Chancellor,  ifrom  time 
to  time,  upon  the  motion,  which  had  been  made  before  him  to 
turn  over  the  trust  property,  and  various  rulings  and   decisions 
were  made  in  relation  to  the  legal  points  raised  by  the  petition- 
ers,  to  which  they  excepted,   and  sued  out  a  writ  of  error  to 
this  Court,  for  the  purpose  of  having  such  rulings  and  decisions 
reversed.    The  progress  of  the  motion  has  been  postponed 
from  time  to  time,  to  suit  the  convenience  of  the  respective  par- 
ties, on  their  application,  upon  cause  shevni,  and  the  main  ques- 
iipn  involved  in  the  motion,  (to  wit,)  whether  the  alleged  trust 
property,  in  the  hands  of  the  petitioners  shall  be  turned  over  by 
them  into  the  hands  of  the  receiver,  has  not  yet  been  decided 
by  the  Chancellor.    The  question  made  for  our  consideration 
and  judgment,  is  whether  the  petitioners   can,  by  excepting  to 
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the  decisions  of  the  Chancellor,  made  during  the  pendency  and 
progress  of  the  motion  before  him,  upon  points  of  law  raised 
by  them,  sue  out  their  writ  of  error,  give  bond  and  security,  as 
required  by  the  Statute,  and  have  the  same  to  operate  as  a  su- 
persedeasy  to  the  further  hearing  and  decision  by  the  Chancellor 
of  the  main  question  involved  in  the  original  motion. 

[2.]  While  it  is  unquestionably  the  right  of  the  petitioners  to 
except  to  the  decisions  of  the  Chancellor  upon  legal  questions  rais- 
ed by  them  before  him  during  the  progress  of  the  motion ;  yet,  in 
our  judgment,  the  suing  out  of  a  writ  of  error  thereon,  before  the 
judgment  of  the  Chancellor  shall  be  awarded  upon  the  main  ques- 
tion involved  in  the  original  motion,  is  premature.  Mm  constaty  that 
the  judgment  upon  the  maiji  question  involved  in  the  original  mo- 
tion, will  be  awarded  against  them  by  the  Chancellor. 

We  consider  the  whole  proceedings  had  before  the   Chancel- 
lor in  relation  to  the  motion  to  turn  over  the  trust  properly  into 
the  hands  of  the  receiver,  as  a  quasi  trial  of  that  main  questionj 
and  when  the  main  question  shall  be  decided  by  the  Chancel- 
lor against  them,  then  they  will  be  entitled  to  except  to  that  de- 
cision, and  sue  out  their  writ  of  error,  in  which   all  the  excep- 
tions taken  to  the  rulings  of  the  Chancellor,  during  the  progress 
of  the  original  motion  before  him,  can  be  included,  and  made 
available  to  them  on  the  hearing  before  this  Court,  if  well  found- 
ed in  law ;  and  such  writ  of  error  so  sued  out  by  the  petitioners, 
upon  a  compliance  with  the  provisions  of  the  Statute,  in   such 
cases  made  and  provided,  vrill  operate  as   a  supersedeas  to  the 
judgment  of  the  Chancellor  upon  the   main  question  involved 
in  the  original  motion. 

The  principle  which  must  govern  this  application,  was  set- 
tled by  this  Court,  in  Carter  and  Wife  vs.  Buchanan,  2  JKe/- 
lyy  338. 

After  citing  the  Act  of  1845,  organizing  this  Court,  we  said 
in  that  case :  "  This  grant  of  jurisdiction  was  designed  to  be, 
and  is,  very  broad.  It  attaches  upon  any  decisiony  sentence^ 
judgmenty  or  decree  which  may  be  had  before  the  Superior  Courts, 
in  any  case,  crimmal  or  civil.  Unlike  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  it  is  not  confined  to  ^final 
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judgments.  It  contemplates,  unquestionably,  writs  of  error  up- 
on interlocutory  judgments ;  and  such  has  been  our  construc- 
tion of  the  law,  for  we  have  entertained  writs  founded  upon  or- 
ders to  dissolve  injunctions  in  Chambers,  and  upon  motions  /or 
new  trials.  Yet  there  are  some  limitations  to  the  grant.  JTure 
must  be  a  decision,  sentence,  judgment^  or  decree,  and  that  quoad  the 
subject  matter  oj  it,  must  not  be  inchoate  or  interlocutory,  hut  Jinal. 
It  may  be  interlocutory  as  to  the  cause,  but  as  to  the  point  de- 
cided, it  must  he^final.^^  The  application  for  a  mandamus  or  a 
prohibition  to  the  Chancellor,  is  therefore,  refused;  and  let 
judgment  be  entered  on  the  record,  in  accordance  with  the  views 
expressed  in  the  foregoing  opinion. 


SUPREME  COURT  OF  GEORGIA. 

MILLEDGEVILLE  TERM,  1852. 

Monday,  3d  May,  1852. 

The  Honorable  the  Supreme  Court  met  pursuant  to  adjourn- 
ment Present  their  Honors  Joseph  H.  Lumpkin,  Hibam  War- 
ner and  EuGENius  A.  Nisbet,  Judges. 

On  motion  of  Col.  Iverson  L.  Harris,  a  Committee  of  five 
members  of  the  bar  of  this  Court  was  appointed,  consisting  of 
Messrs.  Harris,  Hardeman,  Kenan,  Rockwell,  and  Cobb,  to  re- 
port during  the  present  Term  of  the  Supreme  Court,  resolutions 
in  relation  to  the  deatli  of  the  Honorable  Jas.  A.  Meriwether, 
late  of  Eatonton,  Putnam  County. 


Milledgeville,  4th  May,  1852. 

At  a  meeting  of  the  members  ofthe  Bar  of  the  Supreme  Court 
of  Georgia,  in  attendance  at  this  term,  in  the  Court  room,  the 
following  resolutions  were  presented  by  the  committee  appoint- 
ed, and  unanimously  adopted. 

Resolved^  That  the  members  of  the  Supreme  Court  Bar,  feel 
Mrith  deep  sensibility,  the  loss  which  the  State  and  profession 
have  sustained  by  the  death,  in  the  meridian  of  Ufe,  of  the  HoU' 
oTzhle  James  A,  Meriwether,  a  member  of  this  bar,  whose  distin- 
guished career  as  a  lawyer,  a  Judge  of  the  Superior  Courts  of 
the  Ocmulgee  Circuit,  and  as  an  ardent  and  influential  politician, 
is  well  known  to  the  public. 

Resolvedy  That  as  a  testimonial  of  the  respect  in  which  we 
cherish  the  professional  learning  of  the  deceased,  and  the  re- 
membrance of  the  courteous,  patient,  assiduous,  and  able  dis- 
charge of  his  duties  whilst  one  of  the  Judges  of  this  State,  and 
his  private  character  as  a  man,  in  the  social  and  family  circle  ; 
that  the  Supreme  Court  be  requested  to  cause  these  resolutions 
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to  be  entered  upon  the  minutes  of  the  Court,  as  a  small,  but  en- 
during tribute  to  the  memory  of  our  deceased  associate. 

Resolvedy  That  the  Supreme  Court  be  requested  to  instruct 
its  Clerk  to  cause  a  copy  of  the  proceedings  had  on  this  occa- 
sion, to  be  transmitted  to  the  family  of  the  deceased. 

To  which  Judge  Lumpkin  responded  in  the  following  re- 
marks: 

Gentlemen  of  the  Bar : — ^It  is  right  to  cherish  the  memory  of 
our  distinguished  citizens  ;  they  shed  a  glory  on  the  annals  of 
our  State,  and  are  bright  examples  for  the  present  and  future 
generations.  The  flame  of  liberty  has  been  caught  by  distant 
ages  and  nations,  from  the  great  men  of  Greece  and  Rome ;  and 
the  names  of  Demosthenes  and  Cicero,  have  waked  up  the 
courage  and  eloquence  of  patriots,  for  two  thousand  years,  and 
taught  them  to  resist  tyranny  and  triumph  over  oppression. 

A  life  of  professional  labor  furnishes  but  few  incidents,  which, 
to  the  great  mass  of  mankind,  would  seem  worthy  of  record. 
There  is  nothing  of  "  pomp  and  circumstance,"  to  attract  admi- 
ration. But  then,  on  the  other  hand,  the  lawyer's  trophies  are 
unstained  with  blood;  and  wailing  and  woe,  mingle  not  in  the « 
chorus  of  his  praise. 

Judge  Meriwether  was  no  ordinary  man ;  descended  from  the 
best  blood  of  the  revolution — ^his  father  being  the  companion  in 
arms  of  Colonel  William  Washington — ^his  personal  intrepidity 
was  never  doubted.  Proud  spirited  and  of  quick  feelings,  he 
had  much  of  that  readiness  of  perception  and  warmth  of  soul 
which,  when  combined  with  strong  powers  of  reasoning,  consti- 
tute genius.  The  prominent  traits  of  his  mind,  were  perspicuity, 
force  and  ardor. 

As  a  politician  he  has  long  been  regarded  as  one  of  the  most 
efficient  leaders  in  the  State.  He  took  his  position  boldly  and 
advocated  it  fearlessly.  Like  all  men  of  ardent  temperament,  he 
encountered  determined  opponents,  and  never  failed  to  win  over 
and  draw  around  him  admiring  and  devoted  followers  and 
friends.  As  a  lawyer,  he  managed  his  cases  before  the  Jury  with 
tact,  skill  and  judgment.  His  arguments  were  clear,  close  and 
strong.     At  times  he  became  earnest  and  animated,  and  all  the 
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electricity  of  his  soul  seemed  to  shoot  along  the  veins  of  every 
Juryman  in  the  box.  His  speeclies  before  this  Court  were  al- 
ways carefully  prepared,  learned  and  ingenious.  His  argument 
in  the  case  of  JVeal  against  Farmer^  delivered  in  this  place  last 
May,  will  long  be  remembered  by  those  who  were  privileged  to 
hear  it,  as  not  only  a  monument  of  his  research  and  industry, 
but  a  model  of  earnest  and  impressive  forensic  oratory.  Wholly 
engrossed  with  the  subject,  he  was  on  that,  as  on  many  other 
occasions,  truly  eloquent,  without  apparently  intending  it,  and 
without  seeming  to  be  conscious  of  it. 

As  a  Circuit  Judge,  he  possessed  peculiar  endowments — rare 
qualifications  for  the  office.  He  was  discriminating,  prompt, 
diligent,  authoritative,  impartial,  energetic,  just,  and  laborious. 
He  never  shrunk  from  the  discharge  of  his  duty,  from  fear  of 
any  person  or  event. 

Occupying  a  seat  that  had  been  filled  successively  by  Early 
and  Shorter,  and '  Cobb  and  Lamar,  and  many  of  the  brightest 
luminaries  of  the  law,  he  might  well  feel  appalled,  while  contem- 
plating the  great  talents  of  his  predecessors.  Yet  all  agree  who 
witnessed  his  judicial  administration — that  however  weighty  his 
subject,  he  was  equal  to  it — that  his  intellectual  strength  was 
fully  adequate  to  the  performance  of  every  duty.  His  lucid 
manner,  critical  acumen,  and  analytical  powers  were  uncommon. 
If  at  times  he  was  impatient  and  restive,  it  is  to  be  attributed  to 
ill-health  and  nervous  derangement — to  physical  rather  than 
to  mental  causes.  That  he  had  his  imperfections,  will  be  readi- 
ly admitted,  for  he  was  a  man  of  like  passions  and  temptations 
with  ourselves. 

He  was  a  firm  believer  in  the  christian  religion  ;  and  felt  his 
obligations  to  God  and  his  fellow-men,  for  the  faithful  perform- 
ance of  his  public  duties.  And  in  this,  as  in  every  thing  else, 
he  gave  proof  of  the  acuteness  of  his  understanding,  as  well  as 
the  solidity  of  his  judgment.  For  we  may  as  well  under- 
take to  blot  out  Vesuvius  and  Niagara  from  the  works  of  God,  as 
to  deny  to  Him  the  authorship  of  the  Bible ;  and  to  write  down 
or  sneer  down  the  tempest  and  the  earthquate,  as  a  book,  which  in 
the  last  Conflagration,  when  all  other  volumes  ever  read  or  known 
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on  earth,  shall  be  consumed,  will  remain  uninjured,  and  will  be 
the  only  authority  recognized  in  the  trials  and  decisions  of  that 
day. 

The  law  is  generally  accounted  a  stern  mistress — requiring  of 
her  followers  an  untiring  devotion  at  her  shrine  ;  and  it  is  rare 
that  her  servants  find  leisure  for  eminence  in  any  other  pursuit. 
Judge  Meriwether  was  a  ripe  scholar,  and  qonfessedly  one  of 
the  ablest  writers  of  his  day. 

Like  hundreds  in  this  climate,  from  sedentary  habits  and  se- 
vere attention  to  his  profession,  his  constitution  was  soon  sha- 
ken and  undermined.  What  signifies  that  nature  hath  given  to 
us  bone  and  muscle  for  strength  and  hardihood  ?  How  soon 
we  grow  old  and  decrepit ;  and  envy  the  life  of  the  laborer  in 
the  field,  or  the  workshop,  whose  sleep  is  sweet,  and  who,  fear- 
less of  the  elements,  defies  the  sun-shine  and  storm. 

How  many  fallen  flowers  of  hope  and  promise  are  scattered 
and  lost  on  the  pathway  of  the  legal  profession !  The  canker 
worms  are  concealed  in  the  buds ;  and  as  they  open  to  diffuse 
their  fragrance,  the  work  of  destruction  begins.  How  many 
have  died  in  our  midst — ^in  the  meridian  of  their  days  !  Har- 
ris, Upson,  Campbell,  Meriwether,  and  a  host  of  others  in  our 
State — ^left  the  world  in  the  summer  of  life,  before  a  single 
chill  of  autumn  had  seared  a  leaf  or  changed  a  hue  of  their 
honors.  The  world  deplores  their  untimely  loss  and  weeps  at 
their  urns,  revolving  the  mysteries  of  Providence.  But  the  dis- 
tress we  feel  in  thinking  of  all  they  might  have  done  and  been^ 
is  not  half  so  poignant  as  the  pain  we  suffer  in  looking  on  the 
ruins  of  a  mighty  mind. 

Newton,  who  "  unfolded  nature's  laws,"  long  survived  his 
intellectual  vigor.  "  Swifl  expired  a  driveller  and  a  show." 
And  Luther  Martin  lived  to  forget  the  name  of  his  son-in-law. 
The  subject  of  our  meeting,  neither  lived  too  long,  nor  died  pre- 
maturely ;  but  at  the  time  when  his  mind  w^as  yet  unimpaired — 
when  his  ser>ices  to  his  country  had  reached  a  goodly  measure 
— when  his  fame  had  spread  far  and  wide,  he  closed  his  career 
and  finished  his  record. 

To  his  family,  his  death  was  too  soon — to  the  Bench  and  the 


MILLEDGEVILLE,  MAY  TERM,  1852.  316 

Tribute  of  Respect  to  the  Memory  of  Judge  Meriwether. 

Bar,  it  was  too  soon-«-to  his  native  State,  which  delighted  to  honor 
him,  it  was  too  soon.  But  those  who  love  to  dwell  on  what  is 
fall  and  entire,  and  that  which  is  beyond  accident  or  decay,  will 
be  satisfied  that  God  has  foreclosed  the  possibility  of  our  ever 
seeing  him,  not  what  he  was — ^will  rejoice  that  the  seal  of  eter- 
nity has  been  put  upon  his  virtues ;  and  that  his  reputation  is 
placed  upon  an  imperishable  basis  for  his  country's  and  his  chil* 
dren's  inheritance  and  pride. 

Were  I  asked  to  what  one  cause  more  than  another,  the  suc- 
cess of  the  deceased  was  owing,  I  should  unhesitatingly  answer, 
to  his  ceaseless  and  untiring  industry.  He  perfected,  by  unwea- 
ried exercise,  every  power  with  which  he  was  endued.  Never 
was  any  man  more  diligent  in  his  employment.  This  was  the 
secret  by  which  he  outstripped  otiiers  in  the  race.  The  time 
which  they  gave  to  pleasures  or  to  sleep,  he  gave  to  the  enlarge- 
ment of  his  knowledge.  His  mind  was  a  rich  magazine  of  facts. 
Would  that  the  young  would  profit  by  his  example !  The  migh- 
ty orbs  that  compose  the  planetary  system,  wheel  on  in  an  inces- 
sant course,  and  thus  preserve  unbroken,  the  order  of  day  and 
night,  of  seed-time  and  harvest.  Every  atom  throughout  the 
universe  is  in  motion.  Under  such  inducements  to  activity,  to 
be  slothful  is  criminal.     An  idler  is  a  cumberer  of  the  ground. 

In  lingering  around  the  last  rites  which  we  shall  ever  pay  to 
our  deceased  brother,  we  derive  a  consolation  from  knowing  that 
all  his  troubles  are  over ;  and  that  he  is  in  the  hands  of  an  all- 
perfect,  and  benevolent  God.  The  lessons  of  instruction  from 
the  tomb  are  spoken  with  a  tongue  on  which  hang  more  than 
mortal  accents.  Death  comes  and  there  is  no  delay,  no  defence. 
The  power  of  the  prince — ^the  wealth  of  the  miser — the  persua- 
sion of  an  orator,  cannot  arrest  the  fatal  and  unerring  shaft  of  the 
insatiate  archer.  In  this  solemn  musing,  we  come  to  the  just 
conclusion,  that  the  greatest,  happiest,  and  best  of  us,  are  but 
"  poor  wanderers  of  a  stormy  day,"  of  no  certain  destiny  but 
death,  and  of  no  steadfast  hopes  but  Heaven ! 

We  will  not  presume  to  draw  aside  the  veil  which  separates 
the  domestic  from  the  public  and  professional  life  of  our  deceas- 
ed brother;  nor  to  speak  of  him  in  those  near  and  dear  relations^ 
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in  which  he  displayed,  the  most  attractive  traits  of  his  character. 
The  void  that  is  left  in  the  hearts  of  that  once  happy,  but  now  af- 
flicted circle,  can  never  be  filled ;  and  in  the  removal  of  him 
who  was  their  pride,  hope,  and  joy,  they  can  find  no  other  conso- 
lation, except  in  the  recollection  of  his  well-spent  life ;  and  in 
the  expectation  and  assurance  of  a  happy  re-union  beyond  the 
grave.  We  unitedly  tender  to  them  our  sincere  sympathy  ! 
When  the  above  was  read.  Judge  Nisbet  said : 
Gentlemen  of  the  Bar : — ^I  beg  leave  to  say  a  single  word. 
This  becomes  proper  only,  because  the  response  of  my  brother 
Lumpkin,  was  stated  by  him  to  be  a  personal  one.*  I  wish 
only  to  say,  that  his  eloquent  and  truthful  exhibition  of  the  char- 
acter of  our  learned  and  eminently  gifted  brother,  Meriwether^ 
has  my  sincere  and  cordial  approval.  He  doubtless  had 
faults,  but  let  him  who  has  none,  cast  the  first  stone.  We  re- 
member his  distinguished  virtues,  forgetting  those  foibles  which 
are  incident  to  all  humanity. 

♦Note. — Jnd?e  Nisbet  misunderstood  Judge  LrMPKiN.    The  remarks  are 
inserted  as  made. — [Eepwter.] 
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No.  46. — Akdrew  Y.  Hampton,  survivor,  &c.  plaintiff  in  error, 
vs.  Francis  Thomas,  administrator  of  John  Hampton,  de- 
ceased, defendant  in  error. 

[1.]  In  a  case  wbere  the  verdict  of  the  Jury  was  in  fayor  of  the  defendant, 
ajud  there  was  no  eyidence  applicable  to  the  issue  made  by  the  pleadings 
in  his  fayor,  and  there  was  evidence  in  fayor  of  the  plaintiff,  a  new  trial 
will  be  awarded,  upon  the  ground  that  there  was  no  evidence  to  sustain 
the  verdict. 

In  Equity,  in  Laurens  Superior  Court.  Motion  for  a  new  tri- 
al.    Decided  by  Judge  Hansell,  March  Term,  1852. 

This  bill  was  filed  by  Andrew  Y.  Hampton,  as  surviving  part- 
ner, against  Francis  Thomas,  as  the  administrator  of  John  M. 
Hampton,  a  deceased  partner,  alleging  that  there  had  been  a  co- 
partnership business  between  said  Andrew  and  John,  ^'  in  a  saw 
and  grist  miD,  blacksmith  shop,  stud  horse  and  jackass  busi- 
ness/' and  continued  from  1835  to  1841,  when  the  said  John 
M.  bought  out  the  interest  of  Andrew  W.  in  the  mills,  and  paid 
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him  therefor ;  leaving  unsettled  the  profits  of  the  partnership, 
amounting  to  $5000,  all  of  which  vras  in  the  hands  of  said 
John  M.  when  he  died.  To  collect  one-half  of  which,  with 
interest  for  eight  years,  this  bill  was  filed  against  the  representa- 
tive of  said  John  M. 

On  the  trial  of  this  cause,  there  was  in  evidence,  a  letter  from 
Andrew  Y.  Hampton,  to  John  M.  Hampton,  dated  23d  Janua- 
ry, J  847,  in  which  he  says  :  "  I  do  not,  upon  a  settlement,  owe 
you  one  dollar,  but  on  the  contrary,  my  brother,  upon  a  fair  set- 
tlement, you  owe  me  very  considerable.  You  yet  owe  me  my 
mill  interest — ^}'0u  owe  me  for  a  great  deal  of  hauling — ^you  owe 
me  some  borrowed  money — you  owe  me  for  moving  your  gin- 
house  and  building  your  screw,  &c." 

Also  a  letter  from  John  M.  Hampton  to  Andrew  Y.  Hampton, 
dated  January  3d,  1847,  in  which  he  says :  "  In  regard  to 
what  I  am  owing  you,  please  send  in  your  notes  and  account  to 
M.  G.  O'Neal,  and  I  will  pay  them  when  presented.  In  fact  I  was 
unapprised  (until  you  notified  me)  that  I  was  owing  you  any- 
thing, or  I  would  have  paid  you  before  you  left ;  or  at  least,  I 
would  have  settled  and  given  my  note,  but  I  am  now  able  to  pay 
money  to  almost  any  amount.  I  was  apprised  of  the  work  which 
you  had  done — ^your  mill  interest  and  some  hauling,  which  will 
afford  me  pleasure  to  settle  for,  though  the  screw  pin  has  burst- 
ed  two  feet  round  the  thread  off,  but  this  is  a  matter  of  no  con- 
sequence. I  can  soon  build  a  new  screw,  as  I  have  only  ginned 
twenty  bales  of  mine.  Time  is  no  object  with  me  at  this  season 
of  the  year."  In  a  postscript  he  said  :  "  Since  writing  this  letter 
I  have  received  a  ream  of  paper,  in  the  form  of  a  bill  in  Equity, 
against  the  executors  of  And.  Hampton,  J.  M.  &  A.  Y.  Hamp- 
ton, stating  that  they  are  withholding  Rachel  Grifi&n's  share  of 
property,  and  that  the  executors  are  insolvent  and  wants  some 
guardian  appointed.  Andrew,  you  must  make  some  arrange- 
ment, as  I  shall  make  no  defence,  but  turn  over  every  cent  and 
give  a  true  account  of  the  balance.  Say  to  Jack  we  are  sued, 
and  he  must  pay  his  part  upon  the  Peter  Adams  debt.  I  only 
have  in  my  hands  about  twenty-five  hundred  dollars  which  be- 
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long  to  you,  with  the  interest  since  you  sold  your  half  of  the 
mill  to  me,  and  I  am  anxious  to  have  the  matter  wound  up." 

The  Jury  returnccfa  verdict  for  the  defendant.  Counsel  for 
complainants  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to,  and  not  sustained  by  the  evidence.  The 
Court  refused  the  motion,  and  this  decision  is  assigned  as   error. 

Morgan  and  Rockwell,  for  plaintiff  in  error. 
I.  L.  Habris,  for  defendant  in  error. 

By  the  CouiU — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  This  is  a  case  where  we  think  the  discretion  of  the 
Court  in  refusing  a  new  trial,  ought  to  be  controlled ;  as  we  think 
that  the  verdict  for  the  defendant  below,  was  without  evidence 
for  him,  and  against  evidence  for  the  plaintiff.  We  have  re- 
peatedly held  that  if  there  is  no  evidence  to  sustain  the  verdict, 
a  new  trial  will  be  awarded.  This  bill  was  filed  by  a  surviving 
partner,  to  recover  out  of  the  estate  of  the  deceased  partner,  the 
one-half  of  the  effects  belonging  to  the  concern,  and  which  are 
charged  to  have  come  into  his  hands  whilst  in  life,  and  which 
now  constitute  a  part  of  his  estate.  It  charges  that  the  co-part- 
nership was  formed  in  1835,  and  continued  until  1841,  and  con- 
sisted of  the  conduct  of  a  saw  and  grist  mill,  blacksmith's  busi- 
ness, and  the  keeping  of  a  stud  horse  and  jackass.  That  in 
1841,  the  complainant  sold  to  his  partner,  the  defendant's  intes- 
tate, his  interest  in  the  mills,  which  he  paid  him  for;  that  the 
effects  which  th*^  firm  had  made,  $5000  in  amount,  were  left  in 
the  hands  of  the  defendant's  intestate  at  that  time,  and  that  he 
collected  in  the  debts  and  realized  on  all  the  effects.  The  prayer 
is,  that  the  defendant  account  with  the  complainant,  and  pay 
over  to  him,  the  one-half  of  those  effects,  with  interest.  The 
answer  admits  the  co-partnership — admits  that  the  deceased 
partner  bought  the  complainant's  interest  in  the  mills  in  1841, 
and  paid  for  iiy  as  charged  in  the  bUL  It  does  not  admit  that  the 
intestate  took  charge  of  the  effects  of  the  firm  and  realized  up- 
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on  thera,  but  puts  the  complainant  upon  proof  of  his  allegations 
as  to  these  matters.  From  this  statement,  it  is  manifest  that 
the  pleadings  make  no  issue  about  the  payment  of  the  purchase 
money  for  the  one-half  of  the  mill  interest,  sold  in  1841  to  the 
defendant's  intestate. 

The  complainant  admits  in  his  bill  that  that  was  paid,  and  he 
is  estoped  by  that  admission  ;  he  could  not  aver  against  it;  he 
could  introduce  no  evidence  to  prove  that  it  was  not  paid.  He 
is  shut  in  to  the  case  which  he  makes.  Peacock  vs.  Terry y  9  Ga, 
R.  149,  150.  The  defendant  on  the  record,  who  is  the  admin- 
istrator upon  the  estate  of  the  purchaser  of  that  interest,  admits 
that  it  was  paid  as  charged  in  the  bill.  Upon  the  pleadings  there- 
fore, it  is  the  judgment  of  the  law,  that  that  matter  was  not  in 
issue,  and  could  not  be  considered  by  the  Court  or  the  Jury.  The 
conclusion  of  the  law  is  before  the  admission  of  both  parties  on 
the  record,  that  the  price  of  the  complainant's  interest  in  the 
mill  property,  was  paid  to  him  by  the  defendant's  intestate,  when 
he  bought  it  in  1841. 

The  only  question  made  for  the  Jury  by  the  pleadings,  was 
this :  is  the  estate  of  the  deceased  partner  indebted  to  the  com- 
plainant anything  on  account  of  the  partnership  profits,  which 
had  been  made  prior  to  its  dissolution  by  the  sale  of  the  mill  in- 
terest in  1841.  That  was  the  issue  made — to  that  issue  alone  can 
the  evidence  be  applied,  and  that  was  the  issue  upon  which  the  ver- 
dict was  rendered ;  it  was  rendered  in  favor  of  the  defendant.  Our 
duty  is  now  to  enquire  whether  there  was  any  evidence  to  author- 
ize that  verdict  ?  If  there  was  none,  the  re-hearing  ought  to  have 
been  granted  by  the  presiding  Judge.  The  only  evidence  before 
the  Jury  besides  the  answers  (and  that  contained  none  except  as 
before  stated)  was  a  letter  addressed  by  the  complainant  to  the 
intestate  of  the  defendant,  in  1847,  and  his  response  thereto. 
In  his  letter,  the  complainant  tells  his  brother  (the  intestate  of 
the  defendant,  he  being  then  in  life)  thai  he  does  not^  upon  settle* 
mentj  owe  him  one  dollar^  but  that  on  the  contrary j  he  owes  him  very 
considerable.  "  You  yet  owe  me  (writes  the  complainant  farther) 
my  mill  interest — ^you  owe  me  for  a  great  deal  of  hauling — ^you 
owe  me  some  loaned   money — you   owe   me   for  moving  your 
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gin-house  and  building  your  screw,  &c."  To  this  letter,  after  a 
few  days,  the  defendant's  intestate  responded ;  among  other 
things,  saying,  ^'In  regard  to  what  I  am  owing  ^ou,  please  send 
in  your  notes  and  accounts  to  M.  O.  O'Neal,  and  I  will  pay  them 
when  presented.  In  fact,  I  was  unapprised  (until  you  notified  me) 
that  I  was  owing  you  anything,  or  I  would  have  paid  you  before  you 
left ;  or  at  least,  I  would  have  settled  and  given  my  note.  But 
I  am  now  able  to  pay  money  to  almost  any  amount.  I  was  ap- 
prised of  the  work  you  had  done — ^your  miU  interestj  and  some 
hauling,  which  it  will  afford  me  pleasure  to  settle  for,  &c." 
Again,  in  a  postscripty  he  says  :  "  Since  writing  this  letter,  I  have 
received  a  ream  of  paper  in  the  form  of  a  bill  in  Equity,  against 
the  executors  of  ^nd.  Hamptoriy  J,  M.  tf  A^  F.  HampUmy  stating 
that  they  are  withholding  Rachel  OriffirCs  share  of  property,  and 
that  the  executors  are  insolvent,  and  want  some  guardian  ap- 
pointed. AndreWy  you  must  make  some  arrangement,  as  I  shall 
make  no  defence,  but  turn  over  every  cent  and  give  a  true  ac- 
count of  the  balance.  Say  to  Jack  we  are  sued,  and  he  must 
pay  his  part  on  the  Peter  Adams  debt.  /  only  have  in  my  hands 
about  hpenty-five  hundred  dollars  which  belongs  Uy^yoUy  with  the  m- 
ierest  since  you  sold  your  half  of  the  mill  to  me.  I  am  anxious  to 
have  the  matter  wound  t^." 

In  the  letter  of  the  complainant,  he  claims  that  his  brother  is 
indebted  to  him,  and  specifies  that  he  owes  him  on  account  of 
his  mill  interest.  Answering  this  letter y  the  intestate  of  the  de- 
fendant tells  him  to  send  his  notes  and  accounts  to  Jtf.  G.  (yjfealy 
and  he  will  pay  them — ^hich  would  seem  to  imply  indebted- 
ness. He  says  then,  that  he  was  unapprised  that  he  owed  the 
complainant  anything,  until  notified  by  him.  Whilst  this  state- 
ment implies  ignorance  of  indebtedness,  before  being  notified, 
it  concedes  it  after  he  was  notified.  He  then,  contradicting  his 
previous  statement,  that  he  was  unapprised  that  he  owed  the  com- 
plainant anything,  says,  that  he  was  apprised  of  the  work  which 
he  had  done — of  his  mill  interesty  and  some  hauling,  for  which 
he  says  it  will  afford  him  pleasure  to  settle.  In  the  postscripty  he 
makes  a  distinct  admission,  that  he  has  in  his  hands,  belonging 
to  the  complainant,  about  twenty-five  hundi^ed  doUars,  with  in- 
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terest,  from  the  sale  of  the  mill  interest  to  him,  in  1 841 ,  which  he 
declares  himself  anxious  to  settle.     In  the  argumentit  was  insist- 
ed that  the  admission  about  the  mill  interest^  and  the  admission 
that  he  had  $2500  in  hand,  belonging  to  the  complainant,  are  to 
be  referred  to  the  purchase  of  his  interest  in  the  mills  in  1841 ; 
that  the  complainant  sets  up  no  claim  for  an}ihing  in  his  bill  on 
account  of  that  sale ;  that  they   are  not  evidence  of  the  claim 
which  the  complainant  does  make  in  his  bill  for  the  one-half  of 
the  partnership  effects  which  came  into  his  hands ;  that  the  Ju- 
ry so  considered  them  ;  and  these  things  being  so,  there  was  no 
evidence  at  all  to  support  the  complainant's  case,  and  the  ver- 
dict ought  not,  therefore,  to   be  disturbed.     In  the  absence  of 
the  admissions  in  the  record,  both  by  the  complainant  and  the 
defendant,  that  the  purchase  money  for  the  complainant's  half 
of  the  mill  property  sold  in  1841  was  paidj  I  admit  that  it  would 
be  doubtful  whether  the  writer  of  this  letter  was  speaking  of, 
and  referring  to  that,  or  the  complainant's  interest  in  the  proceeds 
of  the  partnership  before  the  sale  in  1841.     The  half  of  the  in- 
terest in  the  mill  property,  is  a  mill  interest^  and  at  the  same  time 
the  half  of  the  effects  or  profits  which  resulted  from  a  partner- 
ship in  mills,  is  a  mill  interest.     So  that  in  that  event,  we  could  not 
disturb  the  verdict.     But  by  the  legal  necessities  of  the  pleadings, 
the  inquiry  whether  the   purchase   money  was   or  not   paid, 
was  not  before  the  Jury.     It  was  paid,  as  a  conclusion  of  the  law, 
drawn  from  the  admissions  in  both  bill  and  answer,  and  the  Ju- 
ry were  not  at  liberty  to  refer  the  admissions  in  the  letter  to  the 
transaction  of  the  sale.     The  learned  counsel  insists  again,  that 
in  point  of  fact  the  statements  in  the  letter  referred  to  the  sale, 
and  if  so,  they  were  irrelevant  to  the  complainant's  claim  for  the 
one-half  of  the  partnership   effects,  and  if  irrelevant,  there  was 
no  evidence  to  support  the  complainant's  case ;  that  the  Jury 
had  the  right  so  to  consider  them,  and,  thetefbre^  the  verdict  for 
the  defendant  ought  not  to  be  disturbed.     But  I  apprehend  that 
upon  the  admission  by  both  parties,  that  the  purchase  money  for 
the  one-half  of  the   mills  was  paid  in  1841,  either  out  of  the 
Court  house  or  in  it,  it  would  be  impossible  for  any  one  to  say, 
that  when  six  years  afterwards,  the  defendant's  intestate  admit- 


MBLLEDGEVILLE,  MAY  TERM,  1862.  323 

""  Hampton  v$.  Thoma*. 

II     .      .  • I 

ted  that  Le  had  in  his  hands  $2500  belonging  to  the  complain- 
ant, he  spoke  of  $2500  due  on  account  of  that  transaction  of 
sale.  The  admissions  are  obliged  to  refer  to  something  else. 
To  what  else  can  they  refer,  than  to  the  interest  in  mills  which 
the  plaintiff  claims  ?  It  is  within  the  range  of  possibility,  that 
they  may  refer  to  some  third  account  between  the  parties  ;  but 
that  is  altogether  conjectural.  The  Jury  were  called  to  apply 
them  to  the  issue  made  for  their  trial ;  there  is  no  evidence  to 
authorize  their  application  to  any  other  matter.  They  had  be- 
fore them  an  acknowledgement  that  the  defendant  was  indebted 
on  account  of  a  mill  interest.  The  complainant's  claim,  as  set 
forth  in  his  bill,  grew  out  of  a  partnership  in  mills.  They  had 
before  them,  a  distinct  admission  that  the  defendant's  intestate 
had  in  his  hands,  belonging  to  complainant,  $2500.  The  com- 
plainant charged,  that  be  had  received  five  thousand  dollars 
worth  of  effects,  growing  out  of  the  partnership  in  the  millsy 
blacksmith's  business,  &c.  one-half  of  which,  belonged  to  him. 
Was  not  the  case,  in  the  absence  of  any  testimony  Jbr  the  defend^ 
anij  made  out  for  the  complainant  ?  We  think  it  was,  and  are 
obliged  to  hold  that  there  was  no  evidence  for  the  defendant,  in 
whose  favor  the  verdict  was  rendered. 

The  defendant's  intestate,  in  the  postscript j  does  not  speak  of 
the  $2500,  as  a  sum  due  for  a  purchase,  as  would  be  natural  if 
he  referred  to  the  purchase,  but  as  a  sum  in  hand  belonging 
to  the  claimant,  which  is  also  a  natural  form  of  expression,  where 
the  sum  is  derived  from  property  of  another.  The  fact  that  he 
admits  interest  upon  it  to  be  due  since  the  sale  of  the  one-half 
•  of  the  mills,  is  laid  hold  of  to  prove  that  the  party  referred  to  a 
sum  due  on  that  purchase.  But  it  was  at  that  time  that  he  took 
in  hand  the  partnership  effects,  and  may  very  well  have  conclud- 
ed in  his  own  mind,  that  complainant's  share  of  them  would 
bear  interest  from  that  time,  and  therefore,  so  expressed  him- 
self. 

Let  the  judgment  below  be  reversed. 
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No.  47.— John  J.  Mitchell,  plaintiff  in  error,  vs.  John  Trea- 
nor, defendant  in  error. 

[1.]  Gohabitatioii  is  presomptive  evideDce  of  the  wife's  authoritj  to  con- 
tract ;  and  it  is  for  the  husband  to  rebut  the  presumption  by  showing  that 
the  goods  were  supplied  under  such  circumstances  that  he  is  not  bound  to 
pay  for  them.  But  where  the  husband  and  wife  are  living  apart,  the 
ontM  lies  the  other  way ;  and  it  is  for  the  tradesman  to  show  that  the  sep- 
aration has  taken  place  under  such  circumstances  as  will  render  the  hus- 
band liable. 

[2.]  SvbseqverU -proYmoTx  m&dehy  the  Court  {or past  alimony  will  not  bar 
the  right  of  recovery  for  goods  previously  furnished. 

[8.]  If  the  tradesman  supplies  the  goods  to  the  wife,  and  gives  the  credit  to 
her,  the  husband  is  not  liable. 

[4.]  Whether  the  credit  was  given  to  the  wife  or  the  husband,  is  a  question 
of  fact  for  the  Jury. 

Assumpsit,  &c.  in  Baldwin  Superior  Court*  Tried  before 
Judge  Johnson,  February  Term,  1852. 

This  was  a  suit  by  John  Treanor  against  John  J.  Mitchell, 
upon  an  account  for  merchandize.  The  following  statement  of 
facts  was  agreed  upon  by  the  parties  in  the  Court  below : 

'^  The  goods  charged  in  the  account  of  plaintiff,  were  pur- 
chased by  Mrs.  Catharine  Mitchell,  the  wife  of  defendant,  in 
the  year  1849,  commencing  on  the  3d  February  and  ending 
on  the  27th  December,  1849 — she,  during  the  whole  time 
living  separate  and  apart  from  her  husband ;  having  been  con- 
strained by  family  disagreements,  and  the  unkindness  of  her 
husband,  to  leave  the  house  of  her  husband,  and  live  apart 
from  him,  with  her  infant  child,  seven  years  of  age.  During 
the  separation  aforesaid,  she  purchased  and  received  the  articles 
in  the  account  sued ;  and  they  were  charged  by  the  plaintiff  on 
his  original  book  of  entries  to  her,  and  not  to  Dr.  Mitchell.  Dr. 
Mitchell  was  then,  and  now  is,  possessed  of  some  thirteen  n^ro 
slaves  and  other  property.  The  articles  purchased  were  suita- 
ble to  his  pecuniary  circumstances.  At  the  time  of  the  sepa- 
ration, no  provision  was  made  for  the   wife   and  child.     Subse- 
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quent  to  the  making  of  the  account,  to  wit,  in  February,  1850, 
a  partial  divorce  was  granted  to  Mrs.  Mitchell ;  and  the  Jury  al- 
lowed for  past  maintainance  in  their  verdict  granting  the  di- 
vorce. Dr.  Mitchell  gave  an  order  to  a  tliird  person,  address- 
ed to  plaintiff,  during  the  year  1849,  desiring  him  to  furnish  the 
bearer  with  six  yards  of  homespun ;  and  which  order  plaintiff 
refused  to  comply  with,  sajring  Dr.  Mitchell  had  no  account 
there." 

Upon  this  agreed  statement  of  facts,  the  Court  charged  the 
Jury :  "  That  Mrs.  Mitchell  having  been  constrained  by  the  un- 
kind treatment  of  Dr.  Mitchell,  to  leave  his  house  and  live  sep- 
arate from  him,  vrithout  any  provision  having  been  made  for 
her  support,  carried  with  her  a  letter  of  credit  for  necessaries 
suitable  to  the  conditon  of  the  husband ;  that  the  subsequent 
provision  for  alimony  did  not  affect  the  liability  of  the  husband 
to  the  merchant,  unless  it  be  shown  that  the  alimony  had  been 
paid,  and  applied  to  the  payment  of  such  account  for  neces- 
saries. The  Court  does  not  consider  the  charge  of  the  goods 
to  Mrs.  Mitchell,  as  affecting  the  right  of  t)ie  plaintiff  to  recover 
from  the  husband." 

This  charge  is  assigned  as  error. 

W.  S.  Rockwell,  for  plaintiff  in  error. 

I.  L.  Habbib,  for  defendant. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  was  an  action  of  assumpsit,  brought  by  John  Treanor 
against  John  J.  Mitchell,  to  recover  the  value  of  a  bill  of  goods 
furnished  by  the  plaintiff  to  the  wife  of  the  defendant.  The 
facts,  as  agreed  upon  by  the  parties,  are  these :  The  merchan- 
dize charged  in  the  account  was  purchased  by  Mrs.  Mitchell  in 
the  year  1849,  commencing  on  the  3d  of  February  and  ending 
on  the  27th  of  December  of  that  year ;  she,  during  the  whole 
of  that  time,  living  separate  from  her  husband ;  having  been 
constrained,  by  family  disagreements  and  unkindness,  to  leave 
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his  house  and  live  apart  from  him,  with  her  infant  child,  seven 
years  old.  The  articles  were  charged  in  the  original  book  of 
entries  to  the  wife,  and  not  to  the  husband.  It  appeared  also, 
that  during  the  year  1849,  Dr.  Mitchell  gave  an  order  to  some 
third  person,  addressed  TO  Treanor,  desiring  him  to  supply  the 
bearer  with  six  yards  of  homespun,  which  the  plaintiff  refused 
to  purchase  ;  saying,  that  Mitchell,  the  defendant,  had  no  ac- 
count with  him. 

Dr.  Mitchell  was  then,  and  is  now,  in  possession  of  some 
thirteen  slaves  and  other  property ;  and  the  things  bought  were 
suitable  to  his  circumstances  and  condition  in  life.  At  the 
time  of  the  separation,  no  provision  was  made  ior  the  wife. 
Subsequently,  to  wit,  in  February,  1850,  a  partial  divorce  was 
granted  to  her ;  and  by  the  verdict  of  the  Jury,  an  allowance  for 
past  maintenance  was  decreed  by  the  Jury. 

Upon  this  testimony,  is  the  husband  liable  for  the  debt? 

[1.]  As  cohabitation  is  presumptive  evidence  of  the  wife's  au- 
thority to  contract,  it  is  for  the  husband  to  rebut  that  presump- 
tion, by  showing  that  the  goods  were  supplied  under  such  cir- 
cumstances, that  he  is  not  boiJnd  to  pay  for  them ;  but  where 
the  husband  and  wife  are  living  apart,  the  onus  lies  the  other 
way,  and  it  is  for  the  tradesman  to  show  that  the  separation  has 
taken  place  under  such  circumstances  as  will  render  the  hus- 
band liable.     2  Bright  on  Husband  and  WifCy  11,  12. 

We  think  the  proof  that  the  wife  was  constrained  to  leave  the 
house  of  the  husband,  on  account  of  mistreatment,  is  sufficient 
to  make  him  chargeable  for  her  maintenance.  She  was  ejected 
from  his  domicil  with  a  letter  of  credit  for  necessaries. 

[2.]  Neither  is  he  relieved  from  liability  by  the  subsequent 
provision  made  by  the  Court  and  Jury,  for  past  alimony,  the 
goods  having  been  previously  delivered. 

[3.]  But  did  Mr.  Treanor  deal  with  Mrs.  Mitchell  on  the 
credit  of  the  defendant,  her  husband  ?  If  he  did  not,  then  the 
husband  is  not  answerable. 

Chancellor  Kent  lays  down  the  rule  explicitly,  that  if  the 
tradesman  furnishes  the  goods  to  the  wife,  and  gives  the  credit 
to  her,  the  husband  is  not  liable,  diough  she  was  at  the  time  lir- 
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ing  with  him.  (2  Com,  146.)  Afoftiori^  is  he  not  liable  if 
they  were  living  apart ! 

Mr.  Bright  says  the  husband  has  been  held  not  to  be  liable 
■where  the  dealing  with  the  wife  took  place  on  the  credit  of  an- 
other; and  where  the  tradesman  madecvi  the  invoice  and  accounts 
to  the  wife,  and  drew  bills  of  exchange  for  her  to  accept.  Bright 
o7i  Husband  and  Wife,  18. 

Clancey  maintains  the  same  doctrine.  Treatise  on  Hus.  and 
Wife,  25,  26. 

The  principle  thus  stated  is  fully  sustained  by  all  the  reported 
cases.  See  Holt  vs,  Brien,  4  B.fy  Aid.  252.  Montague  vs.  Benedict, 
SB.fyC.  631.  S.  C.  Montague  vs.  Barron,  5  Dowl.  fy  Ry.  532. 
Harvey  vs.  Norton,  4  Jur.  42.  Fi'eestone  vs.  Butcher,  9  Car.  §• 
P,  647.  Metcalfe  vs.  Shaw,  3  Camp.  22.  Bentley  vs.  Gnffin,  5 
TaunlorCs  Rep.  356. 

In  the  case  in  3d  Campbell,  Lord  Ellenbor&ugh  declared 
that  it  was  a  plain  ground,  that  if  the  goods  were  not  supplied 
on  the  credit  of  the  husband,  that  he  was  not  liable. 

On  a  writ  of  error,  to  reverse  a  judgment  of  the  King's 
Bench,  it  was  decided  in  the  Exchequer  Chamber,  that  assump- 
sit against  the  husband  for  money  lent  to  the  wife,  at  the  re- 
quest of  the  wife,  was  not  maintainable  ;  because,  it  appeared 
on  the  record,  that  the  contract  was  made  with  the  wife  and 
the  credit  given  to  her,  and  not  to  the  husband.  Stone  vs.  Mac- 
J^air,  in  error,  7  Taunton,  432.     4  Price,  48. 

Being  satisfied  then,  that  the  general  liability  of  the  husband 
is  repelled  by  the  proof  which  goes  to  show  that  the  credit  was 
given  to  the  wife,  and  that  the  plaintiff  looked  to  her  alone  for 
payment,  the  cause  must  be  sent  down  for  another  trial. 

[4.]  Whether  a  tradesman  who  furnishes  goods  to  a  wife, 
gives  credit  to  her  or  her^  husband,  is  a  question  of  fact,  to  be 
determined  by  the  Jury. 
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iLJ^    No.  48. — L.  p.  Harwell  and  Wife,  plaintiffs  in  error,  vs.  J. 

W.  Armstrong  and  others,  defendants  in  error. 

[1.]  Where  an  order  was  taken  in  a  Court  of  Equity  requiring  a  defendant 
to  answer  the  complainant's  bill  within  ninety  days,  or  that  the  hill  should 
be  taken  pro  cmifesao^  and  the  defendant  having  failed  to  file  his  answer 
within  the  time  limited,  the  Court,  upon  caiise  shown,  allowed  the  defend- 
•s^  ant  to  file  his  answer  upon  payment  of  costs,  the  answer  being  full  and 

satisfactory ;  and  refused  to  permit  the  complainants  to  take  their  hallpn 
confesKo:  Hdd^  that  the  refusing  the  motion  to  take  the  bill,  procottfettOf 
and  allowing  the  defendant  to  file  his  answer  upon  terms,  was  a  matter 
resting  in  the  sound  discretion  of  the  Court  below,  which  this  Court  would 
not  control — ^there  not  appearing  to  have  been  any  flagrant  abuse  of  such 
discretion. 
[2.]  When  the  usual  rule  or  order  for  a  defendant  in  a  bill  in  Equity  to  an- 
swer the  same,  is  taken,  it  should  always  be  entered  on  the  minutes  of  the 
Court.  The  mere  memorandum  on  the  Bench  docket,  that  leave  was  grant- 
ed by  the  Court,  to  take  the  rule,  does  not  furnish  the  proper  evidence 
that  the  rule  or  order  was  actually  taken,  or  the  terms  thereof. 

In  Equity,  in  Putnam  Superior  Court.  Decision  by  Judge 
Johnson,  March  Term,  1852. 

L.  P.  Hanvell  and  wife  filed  a  bill  against  James  W.  Arm- 
strong  and  Joseph  Johnson,  returnable  to  March  Term,  1851, 
of  Putnam  Superior  Court.  At  that  term,  the  entry  of  "  Usual 
Rule"  was  made  on  the  docket,  but  no  order  was  taken  on  the 
minutes.  At  the  September  Term  thereafter,  no  answer  had 
been  filed,  when  defendants^  solicitor  being  present  in  Court, 
at  his  request,  the  following  order  was  taken  :  ^^  It  is  ordered 
that  the  answer  be  filed  within  ninety  days  after  the  adjournment 
of  this  Court,  and  on  failure  thereof,  the  bill  be  taken  as  con- 
fessed against  them." 

At  the  March  Term,  1852,  the  answer  not  having  been  filed 
until  after  the  expiration  of  the  90  days,  solicitor  for  complain- 
ants moved  to  take  the  bill  as  confessed. 

The  Court  refused  the  motion,  and  allowed  the  answer  to  be 
filed,  on  payment  of  costs — ^the  Court  certifying,  that  "  on  look- 
ing into  the  bill  and  answer,  he  was  of  the  opinion  that  the  an- 
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swer  disclosed  important  interests  connected  with  the  defend- 
ants and  others,  not  parties  to  the  bill,  and  that  the  answer  was 
foil." 

The  excuse  given  for  the  failure  to  answer  in  time,  was,  that 
the  solicitor  expected  to  see  his  client  in  the  City  of  Macon,  on 
a  visit  there,  within  the  time ;  but  not  seeing  him  then,  he  after- 
wards forgot  it. 

This  refosal  of  the  motion  is  assigned  as  error. 

J.  WiNGFiELD,  for  plaintiff  in  error* 

R.  Hardeman,  for  defendant. 

By  the  Court, — ^Warner,  J.  delivering  the  opinion. 

In  this  case,  the  Court  below  allowed  the  defendant,  Arm- 
strong, to  file  his  answer  under  the  circumstances  stated  in  the 
record :  refosing  to  permit  the  complainants  to  take  their  bill 
pro  confesso ;  and  the  question  is,  whether  this  Court  will  con- 
trol the  discretion  of  that  Court,  under  this  statement  of  facts  ? 
In  Moody  vs.  Flemmgy  (4  Ga.  Rep.  117,)  this  Court  held,  that 
it  would  not  control  the  discretion  of  the  Court  below,  only  in 
cases  where  there  is  a  refusal  to  exercise  it,  or  ^Jkgrant  abuse 
of  it. 

[1.]  This  is  a  bill  filed  for  discovery  and  relief.  It  is  not 
so  much  ihe  privilege  of  the  defendant  to  file  his  answer,  as  it  is 
the  rig/d  of  the  complainants,  to  have  the  discovery  sought  by 
it.  By  neglecting  or  refusing  to  answer,  the  defendant  is  in 
contempt  of  the  process  of  the  Court*  (1  DaniePs  Chan.  PraC" 
ticey  638.)  By  allowing  the  defendant  to  file  his  answer  in  this 
case,  the  complainants  only  obtained  what  they  originally 
sought  by  their  bill.  The  answer  was  full  and  satisfactory,  and 
disclosed  important  interests  connected  with  the  defendants  and 
othe/s,  not  parties  to  the  bill. 

The  53d  section  of  the  Judiciary  Act  of  1799  declares,  that 
the  defendant  shall  appear  at  the  next  term  of  the  Court  after 
the  bill  has  been  served  according  to  the  requisitions  of  the 
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Statute,  and  answer  the  same,  and  if  he  shall  fail^  or  refuse  to 
do  so,  the  iacts  in  said  bill  shall  be  taken  pro  amfessoj  and  the 
Court  may  proceed  to  decree,  as  to  justice  shall  appertain. 
Prince,  447.  Now  by  this  latter  clause  of  the  Statute,  it  would 
seem  that  the  Legislature  contemplated  that  the  Court  should 
exercise  a  sound  discretion  in  the  matter — ^such  a  discretion  as 
to  justice  should  appertain.  It  is  true,  that  by  another  clause  in 
the  same  Statute,  the  cause  must  be  ready  for  trial  at  the  ^aulh- 
est,  at  the  fourth  term  of  the  Court  from  the  filing  of  the  bill ; 
indeed,  the  trial  of  the  cause  cannot  be  extended  to  the  fourth 
term  of  the  Court,  unless  very  special  cause  be  shown.  The 
bill,  in  this  case,  was  filed  at  March  Term,  1851.  The  an- 
swer was  allowed  to  be  filed  at  March  Term,  1852  ;  the  second 
term  of  the  Court,  from  the  filing  of  the  bill,  unless  the  word 
"  inclusive"  intends  that  the  term  of  the  Court  at  which  the  bill 
was  filed  shall  be  counted ;  in  that  event,  the«  answer  was  filed 
at  the  third  term,  and  might  have  been  tried  at  that  term,  had 
the  parties  been  ready  for  trial. 

The  complainants  in  this  case  certainly  do  not  occupy  any 
better  position  before  the  Court  than  if  their  bill  had  been  taken 
pro  confesso.  In  Woostervs.  WoodhuU^  (1  Johns.  Ch.  jRg?.  539,) 
it  was  held,  that  a  defendant  who  has  suffered  a  bill  to  be  taken 
pro  confesso,  and  a  decree,  by  default,  to  be  entered  against 
him,  may,  under  the  special  circumstances  of  the  case,  be  let 
into  a  defence  on  terms  ;  it  resting  in  the  sound  discretion  of 
the  Court,  to  relieve  the  party  or  not,  from  the  consequences 
of  his  default.  See  also,  2  Maddod^s  Ch.  Practice^  249.  We 
do  not  think  the  grounds  upon  which  the  application  for  the  exer- 
cise of  the  discretion  of  the  Court  is  based  in  this  case,  very 
strong  or  meritorious,  on  the  part  of  the  defendant ;  and  had 
the  Court  refused  the  application  to  file  his  answer,  we  should  not 
have  been  inclined  to  have  interfered  with  its  judgment ;  nor  will 
we  now  interfere,  to  control  the  discretion  of  the  Court  below, 
in  allowing  the  answer  to  be  filed ;  inasmuch  as  the  filing  bi  the 
answer  of  the  defendant  will,  in  all  probability,  promote  the  ends 
of  justice.     As  a  matter  of  practice,  the  order  for  the  defendant  to 
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answer  a  bill  in  Equity,  should  always  be  entered  on  the  mimties 
of  the  Court 

[2.]  The  entry  on  the  Bench  docket,  as  we  have  repeatedly 
held,  is  not  the  proper  evidence  as  to  what  has  been  done  or 
adjudicated  by  the  Coui't.  The  entry  on  the  Bench  docket  of 
'^  usual  rule/' is  only  a  memorandum  of  the  presiding  Judge, 
shewing  that /eove  was  granted  to  take  the  usual  rule;  but  is 
not  evidence  that  the  usual  rule  idos  taken  in  the  cause,  for  the 
defendant  to  answer.  The  minutes  of  the  Court  afford  the  evi- 
dence of  that  fact.  To  grant  leave  to  take  the  usual  rule  for 
the  defendant  to  answer,  is  one  thing,  and  actually  takingj  or 
drawing  up  such  rule  or  order  for  that  purpose,  is  another,  and 
mudb  more  substantial  part  of  the  proceedings  in  the  cause. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  49. — Solomon  B.  Murphy,  plaintiff  in  error,  vs.  The  JuS" 
TicES  OF  THE  INFERIOR  CouRT  OF  WiLKiNsoN  CouNTY,  de- 
fendants in  error. 

[1.]  When  there  is  money  in  the  hands  of  aSheiifl^  raised  from  the  sale  of  a 
mnaway  slave,  by  virtue  of  a  process  issued  in  the  name  of  the  Clerk  of 
the  Inferior  Court,  on  an  order  of  the  Justices  of  the  Inferior  Court ;  it  is 
according  to  law  to  move  a  rule  against  him  to  require  him  to  pay  it 
over,  in  the  name  of  the  Inferior  Court,  and  it  is  also  competent  for  the 
Justices  to  preside  on  the  trial  of  an  issue  formed  on  a  traverse  of  the 
Sheriff's  r«tum  to  such  rule. 

[2.]  li,  on  the  trial  of  a  cause,  illegal  testimony  be  admitted,  a  new  trial  will 
not  be  granted  on  that  account ;  provided  it  is  clear  that  there  was  evi- 
dence  sufficient  before  the  Jury  to  authorize  the  verdict,  independent  of  the 
illegal  testimony. 

[S.*)  To  a  mle  calling  upon  the  Sheriff  to  pay  over  money,  he  returned  that 
the  money  had  been  raised  and  paid  over  to  the  person  authorized  to  re- 
ceive it  Upon  a  traverse  of  such  return :  Held,  that  the  Sheriff  will 
beheld  to  prove  his  averment  that  the  money  had  been  paid  over. 


U   «8l| 
106     M 
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Certiorari,  in  Wilkinson  Superior  Court.  Decided  by  Judge 
Johnson,  April  Term,  1852. 

The  Inferior  Court  of  Wilkinson  County,  ordered  the  sale  of 
a  runaway  negro,  named  Anthony,  after  a  due  advertisement  of 
the  same,  as  required  by  law.  The  Clerk  of  the  Inferior  Court 
issued  a  process,  which  he  termed  an  attachment,  requiring  the 
Sheriff  to  sell,  &c.  The  Sheriff  levied  this  process  on  the  ne- 
gro, Anthony,  and  made  the  following  return  thereon  : 

"  The  above  levy  sold  for  four  hundred  and  fifty-one  dollars, 
and  after  deducting  all  costs  and  expenses,  leaves  a  balance  of 
two  hundred  and  forty-seven  dollars  and  twenty-five  cents,  paid 
to  this  attachment.  S.  B.  MURPHY,  Sh'ff." 

Subsequendy  the  Inferior  Court  passed  an  order  as  follows : 

The  Justioes  of  the  Inferior  Court,     )  Attaehmeni  from    WUkinaon  Inr 

vf.  >    ftrior  Ccurt,  returnable  to  Jim- 

AiVTBONT,  a  runaway  negro  man,  slave.    )     wiry  Temit  1847. 

It  appearing  to  the  Court  that  Solomon  B.  Murphy,  hte  Sher- 
iff, has  collected  on  the  above  stated  attachment,  the  sum  of 
$451:  It  is  ordered  that  he  show  his  actings  and  doings  in  re- 
lation thereto,  &c. 

The  Sheriff  made  return  thereto,  that  he  paid  out  for  fees  and 
expenses,  $252.58,  leaving  a  balance  of  $198.42,  which  amount 
he  paid  to  A.  B.  Raiford,  late  Treasurer  of  the  County.  This 
return  was  sworn  to  by  the  Sheriff. 

A  traverse  was  filed  to  this  return,  and  issue  formed  thereon. 

Upon  the  trial  of  this  issue  in  the  Inferior  Court,  Murphy,  by 
his  counsel,  objected  to  the  Justices  of  the  Inferior  Court  sit- 
ting in  the  cause,  on  the  ground  that  they  were  the  parties  plain- 
tiff of  record,  which  objection  was   overruled  and  excepted  to. 

He  then  objected  to  the  farther  progress  of  the  cause,  on  the 
ground  that  the  Clerk,  and  not  the  Justices  of  the  Inferior 
Court,  was  the  proper  party;  which  objection  was  overruled  and 
excepted  to. 
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Plaintiff's  counsel  tendered  in  evidence,  the  deposition  of  A. 
B.  Raiford,  late  Clerk  and  Treasurer,  to  show  that  the  balance 
was  never  paid  over  to  him.  Defendant's  counsel  objected,  on 
the  ground  that  Raiford  was  interested  and  an  incompetent  wit- 
ness.    The  objection  was  overruled  and  excepted  to. 

On  these  exceptions  a  writ  of  certiorari  to  the  Superior  Court 
was  sued  out,  and  on  hearing  the  return  thereto,  Judge  John-^ 
son  refused  to  sustain  the  writ ;  overruling  the  1st  and  2d  grounds, 
and  holding  that  there  was  evidence  sufficient  to  sustain  the 
verdict,  without  the  testimony  of  Raiford. 

In  addition  to  the  return  on  the  attachment,  it  was  proven  that 
the  books  of  the  Clerk  and  Treasurer  showed  no  money  paid 
from  the  sale  of  said  negro  to  the  Clerk.  There  was  no  proof  on 
the  part  of  the  Sheriff  that  he  had  paid  the  money  to  Raiford, 
the  Clerk. 

Exceptions  were  filed  to  Judge  Johnson^s  decision,  and  error 
assigned  thereon. 

Cochran,  for  plaintiff*  in  error. 

BowEB,  for  defendant  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  first  exception  which  I  consider  is,  that  the  Inferior 
Court  of  Wilkinson  County  were  not  the  proper  parties  to  move  the 
rule  against  the  Sheriff*.  The  arguments  to  sustain  this  excep- 
tion are,  that  the  process  under  which  the  Sheriff  raised  the  mo- 
ney by  the  sale  of  the  negro,  issued  in  the  name  of  the  Clerk  of 
the  Inferior  Court ;  that  by  law  the  fund  is  payable  to  him ;  that 
he  is  the  only  person  who  could  move  the  rule,  and  therefore  the 
Inferior  Court  cannot  move  it.  The  law  directs  that  runaways, 
when  committed  to  jail,  shall  be  advertised,  and  if  no  owner  ap- 
pears, the  Jailer  shall  notify  the  Justices  of  the  Inferior  Court ; 
whose  duty  it  shall  be  to  cause  the  slave  to  be  levied  upon  by  the 
Sheriff*,  and  after  being  advertised,  to  be  sold  by  him  on  the  first 
Tuesday  in  the  month,   unless  a   claimant  shall  appear  and 
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proTe  property  in  him ;  afler  paying  jail*fees  and  all  other  expens- 
es incurred  on  account  of  the  slave,  the  balance  of  the  money 
raised  from  the  sale,  is  to  be  paid  to  the  Clerk  of  the  Inferior  Courlf 
and  becomes  a  County  fund,  to  be  used  as  such ;  provided  farther, 
that  if  within  twelve  months  after  the  slave  is  sold,  any  person 
shall  appear  and  prove  property  in  the  slave,  the  Justices  of  the 
Inferior  Court  shall  order  the  amount  thus  paid  to  the  Clerk,  to  be 
paid  to  such  person.  Cobb^s  JVew  Digest^  1003, 1004.  This  record 
discloses  that  the  Inferior  Court  passed  an  order  directing  the 
slave,  Anthony^  to  be  sold,  and  the  Clerk  issued  a  process  in  his 
own  name,  reciting  this  order,  directed  to  the  Sheriff,  requiring 
him  to  advertise  and  sell  him,  returnable  before  the  Inferior  Court 
of  Wilkinson  County.  It  does  not  appear  that  any  claim  to  the 
slave  was  put  in,  either  before  the  sale,  or  within  twelve  months 
thereafter.  No  claim  whatever  was  established  at  any  time« 
By  Statute,  then,  the  proceeds  of  the  sale,  after  paying  jail-fees 
and  other  expenses,  became  a  fund  belonging  to  the  County  of 
Wilkinson.  The  Justices  of  the  Iriferior  Court  are  by  law,  the 
public  agents  or  trustees  of  all  County  funds,  and  it  is  compe- 
tent for  them  in  that  character,  to  institute  such  process  or  pro- 
ceedings as  may  become  necessary  far  the  collection  and  safety 
of  such  funds.  Justices  of  the  Inferior  Court  vs.  Plankroad  Comr 
pany,  9  Ga.  R.  485,  '86. 

Upon  this  principle,  it  was  legally  proper  for  them  to  move 
against  the  Sheriff  for  this  fund — nay,  it  was  their  duty  to  do  so. 
No  matter  how  the  fund  came  into  his  hands — ^if  it  was  a  Coun- 
ty fund,  it  was  their  duty  to  collect  it;  not  as  a  Court,  but  as  * 
the  agents  of  the  law,  charged  with  the  general  supervision  and 
control  of  the  property  and  money  of  the  County.  The  Qerk, 
in  issuing  the  process,  acted  ministerially.  He  has  no  authori- 
ty to  issue  the  process,  without  an  order  from  the  Justices.  It 
was  that  order  that  gave  vitality  to  the  process.  The  Justices 
alone  could  order  the  sale,  and  upon  that  order,  without  a  pro- 
cess, I  have  no  doubt  the  Sheriff  could  have  sold  tiie  slave. 
Electing,  as  they  may  do,  to  issue  a  process,  they  used,  as  they 
may  do,  their  Clerk  for  the  purpose.  The  fact  that  the  money 
is  by  law  payable  to  him,  gives  him   no  power  over  it — he  is 
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simply  the  depository.  The  legal  control  over  it  is  in  the  Court. 
We  find  no  objection  to  the  ruling  of  Judge  Johnson  on  this 
exception. 

The  next  exception  is,  that  the  Justices  of  the  Inferior  Court 
could  not  try  the  issue  on  the  traverse  of  the  SheriflF's  return,  be- 
cause, being  parties  to  the  proceeding  against  the  Sheriff,  they 
were  sitting  as  judges  in  their  own  case.  They  were  par- 
ties, as  public  agents,  ami  not  in  their  own  right  as  citizens.  It 
was  not  their  case,  but  that  of  the  County.  They  had  no  in- 
terest in  the  cause,  different  from,  or  greater  than  that  of  any 
other  citizen.  They  occupied  the  position  of  naked  trustees. 
The  money,  when  paid  over,  would  not  go  into  their  hands,  but 
into  the  hands  of  the  legally  authorized  depository  of  the  County. 
By  law,  they  have  jurisdiction  both  of  the  subject  matter  and  of 
the  Sheriff.  The  whole  of  this  record  shows,  that  the  proceed- 
ing was  instituted  to  compel  the  payment  of  a  public  fund  in  the 
hands  of  the  Sheriff;  it  shows  how  it  was  raised,  and  the 
final  judgment  passes  it  from  the  Sheriff  to  the  custody  of 
the  law,  and  I  do  not  entertain  a  doubt  but  that  that  judg- 
ment will  be  a  complete  bar  to  any  subsequent  proceeding  in- 
stituted by  the  Clerk,  or  any  other  person,  for  the  same  money. 
We  are  satisfied  that  this  exception  was  not  well  taken.  See 
the  case  of  The  Governor^  ifc,  vs,  Richard  Basset  and  his  sureties^ 
determined  at  Macon^  in  February^  1852.     Ante,  207. 

[2.]  On  the  trial  before  the  Inferior  Court,  the  Clerk  who  was 
in  office  when  the  money  was  raised,  a  Mr.  Raiford,  was  sworn, 
to  prove  that  the  Sheriff  had  not  paid  the  money  to  him.  He 
was  objected  to,  as  being  incompetent  from  interest.  The  ob- 
jection was  overruled,  and  the  ruling  excepted  to  in  the  certiorari. 
Judge  Jo4;w(m very  properly  decided  against. the  competency  of 
Raiford,  but  refused  to  send  the  cause  back,  upon  the  ground  that 
independent  of  the  testimony  thus  illegally  admitted,  there  was  ev- 
idence sufficient  before  the  Jury  that  tried  the  traverse,  to  war- 
rant their  verdict — which  was  against  the  Sheriff.  It  was  clear- 
ly competent  for  him  to  do  this.  It  is  well  settled  that  a  new 
trial  will  not  be  granted  upon  the  ground  of  the  admission  of  il- 
legal evidence,  if  without  that,  it  is  manifest  that  from  the  evi- 
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dence,  the  Jury  were  obliged  to  find  as  they  did  find.  That  is 
the  rule  of  this  Court — of  the  Superior  Court,  upon  a  motion  for 
a  new  trial,  and  also  upon  the  hearing  of  a  certiorari. 

Was  then,  Judge  Johnson  right  in  holding,  thai  beside  the  il- 
legal evidence,  there  was,  phinly  and  incontrovertibly,  testimo- 
ny sufficient  to  warrant  the  verdict  ? 

Upon  the  trial  of  the  traverse,  the  process  was  in  evidence, 
with  the  Sheriff's  return  thereon  of  the  sale — of  the  disburse- 
ment for  jail-fees  and  other  expenses,  and  exhibiting  a  balance 
of  upwards  of  two  hundred  dollars.  His  return  to  the  rule  ac- 
knowledged the  sale — set  forth  the  amount — ^the  amount  of  pay- 
ment on  ac^.ount  of  jail-fees  and  other  expenses,  and  presented 
a  balance  of  some  $198.42,  which  balance  the  return  states, 
was  paid  to  A.  B.  Raiford,  the  Clerk  and  Treasurer.  It  veas  also 
proven  that  the  books  of  the  Clerk  and  Treasurer  showed  no 
payment  of  this  fund  to  him.  There  was  no  evidence  for  the 
Sheriff,  except,  that  one  witness  testified,  that  he  heard  the 
Clerk  ask  the  Sheriff  for  a  settlement  of  this  money,  and  that  af- 
terwards he  heard  the  Clerk  say  that  he  had  a  settlement  with  the 
Sheriff,  but  whether  the  settlement  spoken  of  was  of  this  par- 
ticular fund,  the  witness  stated  he  did  not  know.  Now,  it  is 
clear  that  the  return  on  the  process,  and  the  admissions  in  the 
return  to  the  rule,  prove  the  balance  in  the  hands  of  the  oflScer 
for  which  the  verdict  was  rendered.  Upon  this  proof  he  is  ne- 
cessarily liable,  unless  he  discharges  himself  by  showing  that  he 
has  paid  it  over,  according  to  his  response — or  by  proof  of  some- 
thing else  which  is  in  law  a  discharge. 

[3.]  It  was  insisted  in  the  argument,  that  upon  a  traverse, 
under  our  Statute,  of  a  Sheriff's  answer  to  a  rule  to  pay  over 
money,  the  return  is  prima  Jhcie  evidence  for  him,  and  the  tra- 
verser takes  the  burden  of  disproving  it.  Such  is  not  the  rule, 
without  very  important  qualifications.  The  movant  of  the  rule 
assumes  the  burden  of  proving  the  money  in  the  hands  of  the 
Sheriff.  If  the  Sheriff  in  his  return  denies  the  receipt  of  it,  and 
it  is  traversed,  the  traverser,  who  is  still  the  movant,  would  be 
compelled  to  disprove  his  return,  and  show  that  he  has  received 
the  money.    But  in  a  case  like  this,  where  the  return  admits 
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the  receipt  of  the  fund,  and  goes  on  to  aver  a  payment  over,  such 
averment  is  not  evidence  to  discharge  the  Sheriff,  but  he  will  be 
held  to  prove  it.  He  cannot  both  charge  and  discharge  himself. 
He  will  not  be  permitted  to  be  his  own  witness,  and  put  his  ad- 
versary upon  proving  a  negative.  He  certainly  is  not  in  a  morj^ 
favored  condition  than  a  defendant  in  Equity,  who  is  always 
held  to  proof  of  independent  matter  set  up  in  his  answer,  in  dis- 
charge or  avoidance.  Here  the  Sheriff  did  not  sustain  his  aver- 
ment, that  he  had  paid  the  balance  to  the  Clerk,  by  any  evi- 
dence whatever,  upon  which  a  Jury  could  act.  He  stood  charg- 
ed with  the  fund  by  his  return  on  the  process  and  by  his  return 
to  the  rule,  corroborated  by  the  fact  that  no  entry  was  found  on 
the  books  of  the  Clerk,  whose  duty  it  is  by  law,  to  make  such 
entry.  If  he  had  paid  it  over,  it  was  incumbent  on  him  to  show 
it  by  legal  proof ;  that  he  did  not  do,  and  the  Jury,  in  our  judg- 
ment, could  not  have  found  otherwise  than  they  did. 
Let  the  judgment  be  affirmed. 


I    tl    337' 

No.  50. — ^Joseph  L.  Tekry  and  others,  plaintifis  in  error,  vs,  U27  752 

W.  BuFFiNGTON  and  another,  propounders,  &c.  defendants  ^^ ' 

in  error.  nJJ  ^ 

[1.]  Testamentary  eapacity  is  to  be  detenmned  by  the  condition  of  the 
testator's  mind  at  the  time  of  his  executing  or  acknowledging  the  will. 

[2.]  For  the  purpose  of  shedding  light  upon  the  state  of  the  testator's 
mind  when  the  will  was  made,  eridence  of  its  condition,  both  before  and 
after  the  period,  may  be  produced. 

[S.]  As  an  independent  fact,  proof  of  incapacity  at  one  period,  is  inadmis- 
nble  to  impeach  a  will  made  at  another. 

[4.]  When  testimony  has  been  introduced,  showing  that  the  testator's  mind 
was  the  same  when  the  will  was  made  that  it  was  at  a  subsequent  period, 
when  be  was  found  to  be  non  compos  mentis^  proof  of  his  incapacity  at 
the  latter  period,  is  relevant  and  proper  to  att&ck  the  will. 

VOL  XI  43 


338  SUPREME  COURT  OF  GEORGIA. 

Terry  et  al.  vs.  fiuffington  and  another. 

[5.]  When  insanity  is  once  found,  upon  an  inquisition  of  lunacy,  it  is  pre- 
sumed to  continue ;  and  the  onu«  is  cast  upon  those  offering  a  will,  to 
show  that  the  disqualification  has  been  removed. 

[6.]  When  it  is  apparent  that  justice  may  have  been  defeated  by  the  mis- 
apprehension of  the  facts  or  the  law,  by  the  Court,  in  its  charge  to  the 
Jury,  the  error  calls  for  correction,  as  a  matter  of  right. 

[7.]  If,  taking  all  the  instructions  collectively,  the  law  seems  to  have  been 
properly  expounded  to  the  Jury,  the  judgment  will  not  be  reversed,  though 
some  one  opinion  may  be  erroneous. 

The  correctness  of  a  charge  must  be  determined  by  the  whole,  taken  to- 
gether. 

[8.]  Fraud  is  a  distinct  head  of  objection  to  the  validity  of  a  will,  from  im- 
portunity and  undue  influence;  usimlly  they  are  the  very  opposites  of 
each  other.    Both  are  equally  destructive  of  the  validity  of  a  will. 

[9.]  By  the  Statute  Law  of  some  of  tbe  States,  when  insanity  of  the  testa- 
tor is  alleged,  the  inquiry  must  always  be,  whether,  at  the  time  of  exe- 
cuting or  acknowledging  the  will,  the  testator  was  capable  of  making  a 
valid  deed  or  contract;  and  no  inferior  grade  of  intellect  ttill  suffice;  but 
such  is  not  the  rule  of  the  Common  Law,  nor  in  Georgia. 

[  10.]  The  right  to  the  free  enjoyment  and  disposition  of  one's  property,  is 
required  by  the  best  interests  of  society. 

[1].]  The  phrase,  "  a  mere  glimmering  of  reason,"  usediui'o^tJ  and  othen 
vs.  HonsCy  (6  Ga.  Rep.  324.)  explained  and  illustrated. 

[12.]  It  is  the  duty  of  the  Courts  to  administer  justice  according  to  /me, 
and  it  is  irregular  and  improper  to  call  upon  counsel  to  waive  any  l^al 
right,  in  the  presence  and  hearing  of  the  Jury,  who  are  charged  with  the 
case. 

Caveat  to  will,  on  appeal  in  Elbert  Superior  Court.  Tried 
before  Judge  Baxter,  March  Term,  1852. 

This  was  a  caveat  to  the  will  of  William  Ward,  deceased. 
The  grounds  of  caveat  were,  1st.  Insanity;  2d.  Undue  influ- 
ence ;  3d.  Fraudulent  representations  and  practices  on  the  part 
of  the  principal  legatee  in  the  will. 

The  will  was  dated  1st  day  of  June,  1844.  Much  evidence 
was  introduced  on  both  sides,  which  it  is  unnecessary  to  be 
here  repeated.  After  all  the  evidence  was  introduced,  counsel 
for  caveators  proposed  to  prove  by  Dr.  Edwin  A.  Jones,  "  that, 
as  a  physician,  he  examined  deceased  in  November,  1849,  and 
that,  at  that  time,  he  was,  from  old  age,  or  some   other  cause^ 
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totally  deprived  of  reason — being,  as  witness  would  term  him, 
idiotic;"  caveator  having  previously  proven  that  the  condi- 
tion of  the  deceased  at  that  time  was  the  same  that  it  was  in 
1844,  when  the  pretended  will  was  executed.  The  Court  re- 
jected the  evidence  ot  Dr.  Jones,  on  the  ground  that  it  was  too 
remote ;  which  decision  is  the  first  ground  of  error  assigned. 

Counsel  for  caveators  also  offered  in  evidence,  the  record  of 
a  commission  of  lunacy,  with  the  proceedings  under  it,  in  No- 
vember, 1849,  by  which  Wm.  Ward  was  found  to  be  an  idiot 
and  insane.  The  Court  rejected  this  evidence  also,  (certifying 
that  the  result  of  the  finding  was  not  announced  to  the  Court,) 
and  this  is  assigned  as  error. 

The  Court  charged  the  Jury,  that  "  the  probate  of  the  will 
was  resisted  on  three  grounds,  (naming  them  as  above ;)  but 
that  the  last  two,  (undue  influence  and  fraud)  amounted  to  the 
same  thing — but  that  the  Jury  might  understand  him  fully, 
he  had  written  down  his  charge  as  follows  : 

''  You  have  two  of  the  most  difficult  questions  to  determine, 
that  can  be  submitted  to  the"  consideration  of  a  Jury  for  their 
decision.  Such  is  the  peculiar  character  of  the  human  mind — 
such  is  the  difference  in  the  intellectual  powers  of  man — it  is 
difficult  to  determine  when  capacity  ceases  and  incapacity  be- 
gins. What  constitutes  a  sufficient  capacity  to  make  a  will  ? 
If  the  testator,  at  the  time  he  makes  his  will,  has  any  mind  ; 
is  not  an  idiot  or  lunaiic  ;  if  his  mind  is  not  totally  eclipsed  ;  if 
it  is  not  entirely  extinguished ;  he  has  sufficient  capacity  to 
make  a  will.  No  imbecility,  eccentricity,  incapacity  to  make 
contracts,  or  extreme  old  age,  unless  the  mind  has  become  ex- 
tinct from  age,  are  sufficient  to  set  aside  a  will.  If  you 
think  the  testator  had  not  sufficient  capacity,  according  to  the 
above  rule,  then  you  ought  to  declare,  by  your  verdict,  that  the 
will  propounded,  is  not  the  last  will  and  testament  of  William 
Ward.  But  if  you  believe  from  the  evidence,  that  William 
Ward  had,  at  the  time  he  made  this  will,  sufficient  capacity ;  by 
the  same  rule  then,  you  ought  to  declare  the  paper  propounded 
is  the  last  will  and  testament  of  William  Ward  ;  unless  you  be- 
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lieve  the  will  of  William  Ward  was  obtained  by  improper  in- 
fluences. 

^^  To  constitute  improper  influence,  it  must  amount  to  moral 
coercion*  It  is  constraining  a  man  to  make  a  will,  contrary  to 
his  wishes,  by  excessive  importunities,  threats,  fear,  deceit, 
fraud  or  misrepresentations,  whereby  such  control  is  acquired 
over  the  testator,  as  deprives  him  of  his  free  agency,  and  con- 
strains him  to  make  a  will  contrary  to  his  wishes.  It  is  not  im- 
proper to  pursuade,  to  appeal  to  the  affections  or  understanding 
of  the  testator  to  make  a  will.  The  influence  acquired  over  a 
testator  by  kindness  or  affection,  is  not  improper.  Thus,  if  you 
believe,  from  the  testimony,  that  William  Ward's  will  was  ob- 
tained by  improper  influence  or  fraudulent  practices,  then  you 
ought  to  declare  the  paper  propounded  is  not  the  last  will  and 
testament  of  William  Ward.  But  if  you  believe  it  was  not  obtain- 
ed by  improper  influence  or  fraudulent  practices,  then  you 
ought  to  declare  it  the  last  will  and  testament  of  William 
Ward." 

On  which  charge,  error  has  been  assigned : 

1st.  Because  the  Court  should  have  told  the  Jury,  there 
must  be  mind  acting  regularly,  and  the  will  should  be  the  ema- 
nation and  result  of  that  mind,  in  order  to  be  set  up. 

2d.  The  Court  erred  in  saying  tliat  ^^  undue  influence  amount- 
ing to  moral  coercion,  and  fraudulent  representations  and  prac- 
tices in  obtaining  the  will,  amounted  to  the  same  thing,  and 
that  the  latter  must  amount  to  moral  coercion." 

3d.  That  the  charge  in  reference  to  these  two  last  grounds  is 
confused  and  calculated  to  perplex  and  bewilder  the  Jury. 

4th.  That  the  charge  nowhere  presents  fairly  to  the  Juiy,  the 
3d  ground  of  caveat,  viz :  fraudulent  misrepresentations  and 
practices. 

After  the  Jury  retired,  one  of  their  body  returned  and  asked 
the  Court,  privatelyy  to  send  out  to  them  his  written  charge 
aforesaid.  Whereupon,  the  Court  inquired  of  the  counsel,  on 
both  sides,  publiclyj  if  they  would  consent.  Counsel  for  ca- 
veators remarked  that  it  was  irregular,  and  they  could  not  con- 
sent; whereupon,  counsel  for  propounder  said,  "we  are  per 
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fectly  willing  on  our  side."     The  Court  then  sent  word   by  the 
Juror,  that  they  could  not  get  his  charge. 

Which  proceeding  by  the  Court  is  assigned  as  error. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

W.  T.  Van  Duzer,  for  defendant  in  error. 

jBy  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  comes  up  on  a  writ  of  error,  from  the  Superior 
Court  of  Elbert  County,  on  exceptions  taken  at  the  trial  of  is- 
sues which  came  before  that  Court,  on  appeal  from  the  Court  of 
Ordinary  of  the  same  County,  upon  a  caveat  against  the  admis- 
sion to  probate  of  a  certain  instrument  of  writing,  purporting 
to  be  the  will  of  William  Ward. 

There  are  several  bills  of  exception ;  some-  to  the  rejection 
by  the  Court  of  evidence  offered  on  the  part  of  the  caveators, 
to  impeach  the  validity  of  the  instrument ;  others  to  a  series  of 
instructions  given  by  the  Court  to  the  Jury,  after  the  testimo- 
ny was  closed ;  and  one  to  the  alleged  misconduct  of  the 
presiding  Judge,  after  the  Jury  were  charged  with  the  case,  and 
had  retired  to  their  room. 

The  first  question  we  are  called  upon  to  decide,  is  as  to  the 
competency  of  the  testimony  of  Dr.  Edwin  A.  Jones.  The 
witness  examined  the  testator,  as  a  physician,  in  November, 
1849,  and  swore,  that  at  that  time,  from  old  age,  or  some  other 
cause,  he  was  totally  deprived  of  reason — "  being  what  he 
would  term  an  idiot."  It  was  previously  proven,  that  his  men- 
tal condition  at  that  time  was  the  same  that  it  was  in  1844,  when 
the  will  was  made.  The  evidence  was  objected  to  and  ex- 
cluded by  the  Court,  on  the  ground  that  it  was  too  remote. 

[1.]  The  general  principle  will  not  be  controverted,  that  the 
state  of  mental  capacity  is  to  be  determined  by  the  condition  of 
the  testator's  mind,  at  the  time  of  his  executing  or  acknowl- 
edging the  will.  For  notwithstanding  his  incapacity  at  a  prior 
or  subsequent  time  should  be  proved,  it   does  not   necessarily 
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follow,  that  he  was  incompetent,  when  the  will  was  made ;  espe- 
cially if  the  incapacity  be  subsequent  to  the  execution  of  the 
instrument. 

[2.]  And  notwithstanding,  it  may  be  true,  that  for  the  pur- 
pose of  shedding  light  upon  the  state  of  the  testator's  mind  when 
the  will  was  made,  evidence  of  its  condition,  both  before  and 
after  that  period,  may  be  produced  : 

[3.]  Still  as  an  insulated  point,  w^e  should  unhesitatingly  hold 
that  proof  of  the  imbecility  of  William  Ward  in  1849,  was  in- 
admissible to  impeach  a  will  made  by  him  in  1844. 

[4.]  But  here  it  had  been  already  established,  that  the  state 
of  the  testator's  mind  was  the  same  in  1844,  and  before  and 
after  that  date,  that  it  was  in  1849.  This  lai(J  the  foundation 
for  the  introduction  of  Dr.  Jones'  testimony.  For  if  the  testator 
was  7107?  compos  meniia^  in  1849,  and  his  mind  was  in  the  same 
condition  in  1844,  when  the  will  was  made,  then  it  follows  irre- 
sistibly that  the  testator  was  incapable  of  disposing  of  his  es- 
tate, when  the  instrument  was  executed.  Per  se^  the  proof  was 
objectionable ;  taken  in  connexion  with  the  other  evidence,  it 
was  relevant  and  proper. 

[5.]  We  are  not  prepared  to  rule  that   the  inquisition  of  lu- 

nac}^,  found  in  1849,  stands  upon  the  same  footing.     Had  the 

insanity  of  the  testator  been  legally  established  before  the  will 

was  made,  its  continuance  would  have  been  presumed,  and  the 

ontts  cast  upon  the  propounders  of  the  will,   to  show   that   the 

disqualification  had  been  reversed.     The  maxim  is,  semel  Jvrir 

bundus  semper  Juribtmdiis  praesumitur.     The   converse   of  the 

proposition,  however,  or  the  doctrine  of  relation  back,  does  not 

hold  in  such  cases.     The  strongest  objection,   perhaps,   to  the 

admissibility  of  this  judgment  of  lunacy  is,  that  it  is  res  inter 
alios  acta.     The   record  does  not  disclose  that  the  propound* 

ers  of  the  will  were  parties  or  privies  to  that  proceeding. 

[6.]  As  to  the  objections  made  to  the  instructions  of  the 
Court,  we  admit  that  they  were  not  so  perspicuous,  perhaps,  as 
they  might  have  been.  The  duty  of  summing  up,  especially 
where  the  facts  are  numerous  and  complicated,  as  in  the  pre- 
sent case,  is  often  difficult  to  discharge.     It  is  scarcely   possi- 
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ble  for  the  most  enlarged  and  experienced  mind,  in  the  "  noise 
and  confusion"  of  a  nisi  prius  trial,  to  recapitulate  and  ^roup 
together  all  the  testimony  for  and  against,  and  to  lay  down  with 
precision  the  principles  of  law  applicable  to  the  facts.  And 
when  it  is  apparent  that  justice  mny  have  been  defeated  by  the 
misapprehension  of  the  proof  or  the  law,  by  the  Court,  the  error 
calls  for  correction  as  a  matter  of  right. 

[7.]  K,  however,  taking  all  the  instructions  collectively,  the 
law  seems  to  have  been  properly  expounded  to  the  Jury,  the 
judgment  will  not  be  reversed,  though  some  one  opinion  may  be 
erroneous.  3  GilL  and  Johns.  450.  6  Han.  §•  Jofois.  57.  7 
lb.  147. 

[8.]  Now  it  is  conceded  that  Jraud  is  a  different  head  of  ob- 
jection to  the  validity  of  a  will,  from  importunity  or  undue  in- 
fluence. Indeed  they  are  usually  the  very  opposites  of  each 
other.  In  the  one  case  the  party  is  induced  by  imposition  to 
do  willingly  the  act  which  he  performs.  The  mind  of  the  tes- 
tator being  poisoned  by  the  fraudulent  practices  which  have 
been  resorted  to,  so  far  from  having  his  free  agency  controlled, 
he  delights  to  use  the  power  which  he  has,  to  cut  ofif  i>ear  and 
dear  relations — a  wife  or  children  for  instance — having  the  strong- 
est natural  claims  upon  his  affection.  He  glories  in  the  act, 
however  absurd,  unjust  and  unreasonable. 

Not  so  with  a  person  who  has  come  under  the  power  or  do- 
minion of  another,  and  whose  firmness  has  at  last  reluctantly 
yielded  through  fear,  until  he  is  made  to  do  that  which 
his  judgment  and  will,  if  free  and  unconstrained,  would  in- 
standy   repudiate. 

Fraud  and  importunity  are  equally  destructive  of  the  valid- 
ity of  a  will  made  under  their  influence.  And  so  the  Judge,  in 
substance,  instructed  the  Jury,  in  the  conclusion  of  his  charge, 
the  whole  of  which  must  be  taken  together. 

It  is  a  curious  fact  and  one  worth  noting,  that  in  the  speeches 
of  Isaeus,  the  master  of  Demosthenes,  ten  out  of  sixty-four 
having  been  preserved,  and  which  are  the  most  ancient 
monuments  extant  of  the  kind,  the   orator   urges  the  claim  of 
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kinship  and  blood ;  and  hurls  the  bitterest  reproaches   against 
the^'a?/ds  su|:rgested  in  the  procurement  of  wills. 

It  is  contended  that  the  Court  should  have  told  the  Jury,  upon 
the  question  of  insanity,  that  there  must  be  mind  acting  regu- 
larly;  and  the  will,  in  order  to  be  setup,  should  be  the  emana- 
tion or  result  of  that  mind. 

After  the  somewhat  elaborate  treatise  on  wills,  published  by 
this  Court  in  1849,  for  which  Potts  and  others  vs.  HousCy  was  the 
text,  or  as  some  may  have  supposed,  rather  the  pre-text,  we 
had  lliought  that  we  should  not  be  called  on  again  for  an  ex- 
position of  the  phrase,  "  sound  and  disposing  mind  and  memory.*' 
How  vain  the  hope  for  any  Court  to  entertain,  that  principles  of 
law  can  be  so  stated  as  to  bid  defiance  to  the  astuteness  of  coun- 
sel, against  whose  clients  these  principles  operate.  For  myself 
I  am  free  to  confess  that  I  utterly  despair  of  ever  furnishing  a 
"  5ttppfem«i<"  which  will  materially  improve,  much  less  sup- 
plant the  original  loorkj  to  which  I  have  referred. 

[9.]  We  have  no  other  standard  in  Georgia,  by  which  the 
mental  capacity  of  a  testator  is  to  be  measured  than  that  sup- 
plied by  the  Common  Law.  By  the  legislation  of  some  of  the 
States,  the  inquiry  must  always  be,  whether,  at  the  time  of  exe- 
cuting or  acknowledging  the  will,  the  testator  was  capable  of 
making  a  valid  deed  or  contract ;  and  no  inferior  grade  of  in- 
felled  wiU  suffice.  Such,  however,  is  not  the  rule  here.  Per- 
sons of  vnsound  mind  are  not  permitted  to  make  wills ;  because, 
as  the  law  makes  ajustjx>5^  77u>rf«m  disposition  of  the  estates  of 
intestates,  it  is  deemed  safer  that  the  property  of  such  persons  • 
should,  like  the  estates  of  minors,  under  a  certain  age,  be  dis- 
tributed by  law,  rather  than  by  the  ostensible  act  of  those  who 
are  necessarily  the  dupes  of  their  imbecility  or  credulity. 

[10.]  The  most  sound  and  reflecting  minds  agree,  neverthe- 
less, that  the  right  to  the  free  enjoyment  and  disposition  of 
one's  property,  is  required  by  the  best  interest  of  society,  and  it 
will  be  found  that  the  sacredness  of  the  right  has  been  guaran- 
teed and  guarded  in  exact  proportion  with  the  advancement  of 
civilization  in  the  world. 

[11.]  In  Potts  and  others  vs.   House^  (6    Ga.  Rep.  324,)  the 
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doctrine  was  stated  as  deducible  from  the  authorities,  that  ^'  a 
mere  glimmering  of  reasorC^  was  sufficient  to  sustain  a  will.  We 
have  been  requested — nay,  importuned— to  explain  what  was  to  be 
understood  by  this  language ;  and  we  are  assured  that  it  has  been 
grossly  misapprehended  and  perverted.  The  meaning  we  sup- 
pose to  be  this: 

Testaments  of  chattels  might,  at  Common  Law,  and  by  the 
laws  of  this  State,  be  made  by  infants  of  the  age  of  fourteen,  it 
males,  and  twelve,  if  females.  This  was  the  English  rule  until 
the  Statute  of  I.  Victoria,  bywhich  the  testamentary  power  of  in- 
fants is  abolished.  It  is  the  rule  here  still.  This,  by  way  of 
illustration,  we  will  designate  as  the  morning  dawn  of  reason, 
or  the  break  of  day  of  tlie  mind,  in  legal  contemplation.  It 
continues  to  unfold  and  expand  until  it  culminates  to  the  me- 
ridian blaze  of  noon,  when  no  suspicion  is  entertained  of  the 
competency  and  freedom  to  act  of  the  testator.  It  then  begins 
to  go  down  until  its  disk  disappears  beneath  the  horizon.  Still, 
there  is  the  mellow  glow  of  twilight,  by  which  the  testator  is 
enabled  to  comprehend  the  contents .  of  his  will — ^the  nature  of 
the  estate  he  is  conveying  to  his  family  connexion — ^their  rela- 
tive situation  to  him — ^the  terms  upon  which  he  stands  with 
them — ^his  own  situation,  and  the  circumstances  which  surround 
him.  These  and  like  objects,  although  seen  by  the  testator  as 
through  a  glass  dimly,  by  reason  of  the  infirmity  of  age,  or  oth« 
er  causes,  are  still  contemplated,  not  by  the  flashy,  fitful  and 
evanescent  glare  of  the  aurora  borealis ;  but  the  steady, 
though  subdued  light  and  illumination  of  the  "  glorious  king 
of  day,"  although  disrobed  of  his  gorgeous  and  dazzling 
beams.  The  ammus  testandi^  the  soul  of  a  will,  animates  the 
form  of  the  instrument  which  he  has  executed. 

[12.]  As  to  the  complaint  against  the  Court,  for  calling  up- 
on counsel  in  the  presence  and  hearing  of  one  of  the  Jurors,  to 
know  whether  they  were  willing  for  the  written  instructions  to 
be  sent  out  to  the  Jury  afler  they  were  charged  with  the  case 
and  had  retired  to  their  room,  we  would  remark,  generally,  that 
it  is  irregular  and  improper  for  the  Court  to  call  upon  counsel,  in 
the  presence  of  the  Jury,  to  waive  any  legal  right  whatever.  It 
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is  the  duty  of  the  Court  to  administer  justice^  according  to  Uao. 
Berry,  vs.  The  State,  10  Ga.  Rep.  371. 

Either  the  Court  should  have  delayed  making  the  call  until 
the  Juror  had  retired,  and  if  necessary  have  dismissed  him  from 
its  presence  for  that  purpose ;  or  what  would  have  been  better, 
the  whole  Jury  should  have  been  brought  back  into  the  box, 
and  the  charge  reiterated  to  them,  in  the  presence  of  the  parties 
or  of  their  counsel. 

While  we  would  not  reverse  the  judgment,  and  direct  a  new 
trial  on  account  of  this  irregularity,  we  cannot  sufier  it  to  pass 
without  condemning  the  practice. 


No.  51. — ^The  Central  Bank  of  Georgia,  plaintiff  in  error, 
vs.  Allen  Little,  administrator,  &c.  and  others,  defendants 
in  error. 

[1.]  a  debt  due  to  tlie  Central  Bank  of  Georgia,  is  not,  in  legal  contempla- 
tion, a  debt  due  to  the  public,  as  contemplated  hj  the  Act  of  1792,  which 
wiU  entitle  it  to  priority  of  payment  out  of  a  decedent's  estate,  on 
general  principles;  but  it  \a  competent  for  the  General  Assembly  to 
declare,  that  debts  due  to  the  Central  Bank,  shall  h&Te  priority  oi  pay- 
ment, in  the  same  manner  as  debts  due  to  the  public,  and  the  General  Aa- 
sembly  has  so  declared,  by  the  12th  section  of  the  amended  charter  of  the 
Central  Bank. 

[S.]  When  the  State  of  Georgia  incorporated  the  Central  Bank,  and  placed 
the  public  funds  in  that  institution,  to  be  controUed  and  managed  by  the 
officers  thereof,  she  divested  herself,  so  far  as  concerns  the  transactions  of 
that  corporation,  of  her  sovereign  character,  and  assumed  that  of  a  pri- 
vate citizen ;  and  upon  general  principles  was  not  entitled,  although  the 
sole  owner  of  the  capital  stock  of  the  bank,  to  claim  priority  of  payment 
of  a  debt  due  to  the  bank,  out  of  a  decedent's  estate. 

[3.]  Bills  of  credit,  as  contemplated  by  the  10th  section  of  the  1st  article  of 
the  Constitution  of  the  United  States,  are  such  as  are  drawn  or  issued  by 
the  State,  upon  the  general  credit  thereof,  without  the  appropriatioa  of 
any  specific  fund  for  the  payment,  or  ultimate  redemption  of  such  billa. 
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Distribution  of  money,  in  Baldwin  Superior  Court.  Decis- 
ion by  Judge  Johnson. 

The  only  issue  in  this  case  was,  whether  on  the  distribution 
of  the  assets  of  an  intestate,  a  debt  due  to  the  Central  Bank, 
was  a  debt  due  to  the  State,  so  as  to  give  it  a  priority  of  lien  over 
older  judgments  belonging  to  individuals.  Judge  Johmm  held 
that  it  was  not,  and  the  counsel  for  the  Central  Bank  excepted. 

A.  H.  Kenan,  for  plaintiff  in  error. 

I.  L.  Harris,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  made  by  the  record  in  this  case,  for 
our  consideration  and  judgment,  is,  whether  a  debt  due  to  the 
Central  Bank  of  Georgia,  shall  be  entitled  to  priority  of  pay- 
ment in  the  distribution  of  a  decedent's  estate. 

The  Court  below  ruled,  that  a  debt  due  the  Central  Bank  was 
not  entitled  to  priority  of  payment,  on  the  ground  that  the  cor- 
poration occupied  the  same  position  as  a  natural  person,  in  re- 
gard to  debts  due  to  it. 

The  general  principle  upon  which  the  decision  of  the  Court 
below  was  based,  we  do  not  controvert. 

Persons  are  divided  by  the  law,  into  either  natural  or  artifi- 
cial persons.  Natural  persons  are  such  as  the  God  of  nature 
formed  us ;  artificial,  are  such  as  are  created  and  devised  by 
human  laws,  for  the  purposes  of  society  and  government,  which 
are  called  corporations,  or  bodies  politic.     1  Bl  Cam.  123. 

The  Central  Bank  of  Georgia  is  an  artificial  pei^son,  capable  of 
suing  and  being  med.     Princess  Dig,  74. 

By  the  10th  section  of  the  Act  of  1792,  the  debts  due  by  any 
testator  or  intestate,  are  directed  to  be  paid  by  the  executors 
or  admmistrators,  in  the  following  order,  to  wit :  funeral  and 
other  expenses  of  the  last  sickness;  charges  of  probate  and 
will,  or  of  the  letters  of  administration  ;  next  debts  due  to  the 
publicy  Sfc.     Prince,  228. 


348  SUPREME  COURT  OF  GEORGIA. 

The  Central  B&nk  of  Georgia  vs.  Little  et  al. 

The  plaintiff  in  error  insists,  that  inasmuch  as  the  State  of 
Georgia  is  the  sole  corporator  and  owner  of  the  capital  stock  of 
the  Central  Bank,  that  therefore,  a  debt  due  to  the  corporation 
is  a  debt  due  to  the  publiCy  and  entitled  to  priority  of  payment 
out  of  the  assets  of  the  decedent's  estate. 

To  this  general  proposition,  we  cannot  yield  our  assent,  and  if 
there  was  no  other  legislation  in  regard  to  this  question,  our 
judgment  would  be  in  favor  of  the  defendant  in  error.  When 
the  State  of  Georgia  incorporated  the  Central  Bank,  and  placed 
the  public  funds  in  that  institution  to  be  controlled  and  managed 
by  the  officers  thereof,  she  divested  herself,  so  far  as  concerns 
the  transactions  of  that  corporation,  of  her  sovereign  character, 
and  assumed  that  of  a  private  citizen.  In  the  language  of  Chief 
Justice  Marshall^  in  the  case  of  The  Bank  of  the  United  States 
vs.  The  Planter's  Bank,  (9  Wheaton's  R.  904,)  "  tiie  State  of  Geor- 
gia, by  giving  to  the  bank  the  capacity  to  sue  and  be  sued,  vol- 
untarily strips  itself  of  its  sovereign  character,  so  far  as  respects 
the  transactions  of  the  bank,  and  waives  all  the  privileges  of 
that  character.  As  a  member  of  a  corporation^  a  government 
never  exercises  its  sovereignty.  It  acts  merely  as  a  corporator, 
and  exercises  no  other  power,  in  the  management  of  the  afiairs 
of  the  corporation,  than  are  expressly  given  by  the  incorporat- 
ing Act." 

In  the  case  of  the  Bank  of  the  State  of  South  Carolina  vs, 
Gibbsy  it  was  held,  that  notwithstanding  the  State  was  the  own- 
er of  the  entire  stock  of  the  bank,  a  debt  due  to  the  bank  was 
not  a  debt  due  to  the  public^  and  entitled  to  priority  on  that 
ground,  but  that  the  bank  was  a  mere  corporation,  possessing 
the  same  powers  and  privileges  of  other  corporations.  3 
MCortPs  R.  377.  Our  Act  of  1792,  prescribing  the  order  in 
which  the  debts  of  decedents  shall  be  paid,  is  believed  to  be  an 
exact  transcript  of  the  Executor's  Act  of  South  Carolina. 

On  general  principles  then,  we  hold,  that  when  the  State  cre- 
ates an  artificial  person,  by  an  act  of  incorporation,  for  the  pur- 
poses of  commerce  or  banking,  and  yests  her  capital  therein, 
without  reserving  to  herself  any  of  the  rights  or  privileges  which 
belong  to  her  in  her  sovereign  capacity,  such  artificial  person 
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or  corporation  so  created,  occupies  the  same  position  in  regard 
to  the  collection  of  its  debts,  as  other  persons,  and  is  not  enti- 
tled to  any  priority  in  the  payment  thereof,  on  the  ground  that 
the  State  is  the  ovmer  of  the  corporate  property.  A  debt  due 
the  Central  Bank  of  Georgia,  an  artificial  person j  cannot  proper- 
ly be  said  to  be  a  debt  due  to  the  public,  as  contemplated  by  the 
Act  of  1792. 

[2.]  Thus  far  we  have  considered  this  question  upon  general 
principles,  independent  of  the  Act  amending  the  charter  of  the 
Central  Bank,  passed  19th  December,  1829. 

By  the  12th  section  of  the  amended  charter,  the  General  Assem- 
bly declare,  that  "  in  directing  by  the  second  section  of  the  Act 
establishing  the  bank,  the  transfer  to  it  of  all  the  bonds,  notes, 
specialties,  judgments  due,  or  to  become  due  to  the  State,  the 
General  Assembly  did  not  divest  the  State  of  any  of  its  rights, 
powers,  privileges,  or  immunities  reserved  by  law,  or  accruing  to  it, 
in  virtue  of  its  sovereign  capacity,  in  regard  to  tlie  collection  of 
the  aforesaid  bonds,  notes,  specialties,  &c.  further  than  to  vest 
the  said  rights,  powers,  privileges  and  immunities,  in  the  said 
president  and  directors.  And  all  the  aforesaid  rights,  powers, 
privileges,  and  immunities,  are  hereby  declared  to  be  vested  in  the 
president  and  directors  of  the  said  bank,  by  them  to  be  used,  en- 
joyed, and  exercised,  in  behalf,  and  for  the  benefit  of  the  State, 
in  regard  to  the  aforesaid  bonds,  notes,  specialties,  judgments, 
&c.  and  all  notes  that  have  been,  or  may  hereafter  be,  discount- 
ed in  renewal  of  them,  in  terms  of  the  charter,  and  all  other 
notes  and  bills  of  exchange,  that  have  been,  or  may  hereqfler  be 
discounted  by  said  bank,  in  as  full,  perfect,  absolute,  and  unquali- 
fied a  manner  as  they  could  have  been  used,  eryoyed,  and  exercised 
by  the  State,  had  no  such  transfer  been  made,  or  such  bank  been  es- 
tablished.^^ Prince,  77.  That  it  was  competent  for  the  General 
Assembly  to  declare,  that  the  debts  due  the  Central  Bank  should 
be  entitled  to  priority  of  payment  in  the  distribution  of  a  deced- 
ent's estate,  in  the  same  manner  as  debts  due  the  public,  cannot, 
we  think,  admit  of  a  reasonable  doubt.  Why  was  it  not  within 
the  legitimate  province  of  the  Legislature  to  declare  that  debts 
due  the  Central  Bank  should   be  paid  in  the   same  order  as 
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debts  due  the  public,  as  it  was  to  declare,  that  the  funeral  and 
other  expenses  of  the  last  sickness,  should  first  be  paid  ?  The 
question  is  not  whether  a  debt  due  the  Central  Bank  is  entitled 
to  priority  of  payment,  on  the  ground  that  it  is  a  debt  due  the 
public ;  but  the  question  is,  whether  the  Legislature  has  not  de- 
clared in  the  12th  section  of  the  amended  charter,  that  debts 
due  the  Central  Bank  shall  occupy 'the  same  position,  as  regards 
priority  of  payment,  as  the  debts  due  the  public. 

The  bonds,  notes,  specialties,  &c.  due  the  State,  and  which 
were  transferred  to  the  Central  Bank,  by  the  second  section  of 
the  charter  of  1828,  were  undoubtedly  debts  due  the  public,  and 
if  they  had  remained  in  the  State  treasury,  would  have  been 
entitled  to  priority  of  payment.  Before  the  State  turned  over 
these  debts  to  the  bank,  she  had  the  right  and  privilege,  by  law, 
to  demand  primity  of  payment  thereof,  out  of  the  decedent 
debtor's  estate.  This  right  and  privilege,  is  expressly  conferred 
on  the  banky  by  the  12th  section  of  the  amended  charter,  to  be 
used  and  enjoyed,  in  as  full,  perfect,  absolute,  and  unqualified 
a  manner,  as  it  could  have  been  used  and  enjoyed  by  the  State, 
had  no  transfer  of  the  debts  been  made,  or  the  Central  Bank  es- 
tablished. It  is  by  virtue  of  this  express  enactment  of  the  Le- 
gislature, that  the  debt  in  question  (which  was  created  long  since 
the  amendment  of  the  charter)  is  entitled  to  priority  of  payment, 
and  not  because  a  debt  due  the  Central  Bank  is  necessarily  a 
debt  due  thepiblic. 

[3.]  It  was,  however,  urged  on  the  argument,  that  to  give  a 
debt  due  the  Central  Bank  priority  of  payment,  would  be  in  ef- 
fect to  hold,  that  the  capital  stock  of  the  bank  belonged  to  the 
public,  and  that  the  charter  authorized  the  issuing  or  admitting 
bills  of  credit  within  the  prohibition  contained  in  the  10th  sec- 
tion of  the  first  article  of  the  Constitution  of  the  United  States, 
and  was,  therefore,  void.  In  order  to  obtain  a  clear  understand- 
ing of  this  view  of  the  question,  we  will  first  ascertain  what  are 
"  bills  of  credit,"  as  contemplated  by  the  Constitution  ?  When 
we  look  into  the  past  history  of  our  government,  we  find,  that 
many  of  the  States  issued  bills  upon  the  general  credit  thereof, 
which  circulated  as  money,  without  appropriating  any  specie 
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fimd  for  the  payment  or  redemption  of  such  bills.  **  Bills  of 
credit,"  as  contemplated  by  the  Constitution,  are  such  as  are 
drawn  or  issued  by  the  State,  upon  the  general  credH  thereof ^ 
vdthout  the  appropriation  of  any  specific  fund  for  the  payment 
or  ultimate  redemption  of  such  bills.  In  the  one  case,  the  bills 
are  based  upon  the^eTieroi  cxeiH  of  the  State  alone;  in  the  oth- 
er, the  bills  are  based  on  the  credit  of  a  certain  specific  Jundj 
specially  set  apart  and  pledged  for  the  payment  of  the  bills  au- 
thorized to  be  put  into  circulation  as  money. 

The  bills  authorized  to  be  issued  by  the  charter  of  the  Cen- 
tral^ Bank  were  not  based  upon  the  general  credit  of  the  State^ 
but  a  specific  Jund  was  created  for  the  payment  thereof,  consist- 
ing of  the  money  in  the  State  treasury,  not  then  otherwise  appro* 
priated,  the  shares  owned  by  the  State  in  other  banks,  and  all 
bonds,  notes,  &c.  due  the  State,  as  well  as  all  the  money  arising 
from  the  sale  of  fractional  lots  of  land,  and  town  lots,  which 
then  belonged  to  the  State,  as  well  as  all  other  debts  and  moneys 
at  any  time  due  the  State.  This  specific  fund  constituted 
the  capital  stock  of  the  bank,  and  was  pledged  for  the  pay- 
ment of  the  bills  and  notes  issued  by  the  bank.  The  bills 
and  notes  therefore,  which  were  authorized  to  be  issued  by 
the  Central  Bank  under  the  charter,  were  not  based  upon 
the  general  credit  of  the  State^  but  upon  the  spec^  Jimd  spe- 
cially appropriated,  set  apart,  and  pledged  for  the  payment 
thereof;  in  other  words,  the  bills  were  not  "emitted**  upon  the 
general  credit  of  the  StatCj  as  prohibited  by  the  Constitution* 
The  radical  defect  in  the  argument  for  the  defendant  in  error^ 
consists  in  the  idea,  that  a  debt  due  to  the  Central  Bank,  can- 
not have  priority  of  payment,  unless  it  is  decided  to  be  a  debt 
due  to  the  pvblic ;  and  therefore,  he  says,  if  it  is  a  debt  due  to 
the  public,  the  capital  stock  of  the  bank  belongs  to  the  public^ 
and  the  bills  and  notes  of  the  bank  have  been  issued,  or  ^'  emit- 
ted "  on  the  credit  of  the  public,  and  the  charter  is  vdthin  the 
constitutional  prohibition. 

To  this  view  of  the  question,  we  answer  that  the  charter  of  the 
Central  Bank  is  not  within  the  prohibition  of  the  Constitution, 
for  the  reasons  already  stated ;  that  the  debt  in  question,  is  not, 
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in  legal  contemplation,  a  debt  due  to  the  publiCj  but  that  it  is  a 
debt  due  to  the  Central  Bank  of  Georgia^  an  artificial  person ; 
that  it  was  competent  for  the  General  Assembly  to  declare,  that 
debts  due  to  the  Central  Bank  of  Georgia,  should  be  entitled  to 
pfiorUy  of  payment,  in  the  same  manner  as  debts  due  to  the  pub- 
lic; and  that  the  General  Assembly  has  so  declared  in  the  12th 
section  of  the  amended  charter,  passed  19th  December,  1829. 
Therefore,  let  the  judgment  of  tlie  Court  below  be  reversed. 
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'  1»     277 

[L]  While  the  amendments  to  the  Constitution  of  the  United  States  were 
primarily  intended  to  be  restrictive  upon  the  powers  of  the  General  Go- 
Yemment,  and  not  the  Legislatures  of  the  several  States — yet  they  are 
"declaratory"  of  great  principles  of  civil  liberty,  which  neither  tLc  na- 
tional nor  the  State  governments  can    infringe. 

[2.]  The  6th  article  of  the  amendments  to  the  Constitution  of  the  United 
States,  providing  that  "  in  all  criminal  prosecutions,  the  accused  shall  be 
confronted  with  the  witnesses  against  him,"  is  not  contravened  by  the  ad- 
mission in  evidence  of  the  dying  declarations  of  the  deceased,  in  the  trial 
of  a  prisoner  charged  with  the  homicide. 

[8.]  In  order  to  make  dying  declarations  admissible  in  evidence,  the  deceas- 
ed must  not  only  be  actually  in  extrsmii^  but  he  must  believe  that  lie  is  in 
a  dying  condition.  And  this  consciousness  may  be  inferred,  not  only  from 
the  statements  of  the  party,  but  also  from  the  nature  of  the  wound,  and 
other  circumstances. 

[4.]  When  k  prima  facie  case  is  made  out,  the  evidence  should  be  submitted 


♦Note. — Judge  Nisbft  was  detained  at  home  by  the  severe  illness  of  his 
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to  the  Jury,  it  being  an  u»ue  of  fact,  whether  or  not  the  declarations  were 
made  in  immediate  pro9pect  of  death. 

[6.]  Where  the  e?idence  is  contradictory  as  to  whether  or  not  the  declara- 
tions were  made  with  the  couaciousnesa  that  the  declarant  was  in  artietdo 
mortis^  the  Court  will  not  interfere  with  the  verdict  of  the  Jury  and  grant 
a  new  trial,  especially  where  it  is  satisfied  that  the  finding  was  warrant- 
ed by  the  proof. 

Indictment  for  murder,  verdict  for  manslaughter,  and  mo- 
tion for  new  trial,  in  Richmond  Superior  Court.  Tried  before 
Judge  Starnes,  January  Term,  1852. 

James  Campbell  was  placed  upon  his  trial  upon  an  indictment 
charging  him  with  the  murder  of  Alfred  Mays. 

Upon  the  trial,  the  following  evidence  was  given  in  before 
the  Jury. 

Testimony  for  the  State. 

John  Evans,  (sworn.)  I  knew  Alfred  Mays  ;  I  saw  him  last 
in  January,  1851 — think  it  was  about  the  23d — it  was  in  this 
County.  He  seemed  in  a  bad  condition  from  wounds.  I  did 
not  see  the  wounds  then.  I  saw  him  dead  ;  I  think  he  died  on 
Tuesday  morning.  When  I  got  there  on  Tuesday  morning, 
he  was  dead ;  I  saw  him  alive  on  the  evening  before.  Mays 
made  these  declarations  in  expectation  of  soon  dying. 

(Cross.)  Mays  said  he  should  die,  several  times ;  said  so 
when  I  first  saw  him.  I  was  with  him  a  great  deal.  Mays  was 
a  married  man — he  had  a  family — ^had  three  young  children— think 
they  were  there.  I  was  there  three  hours  or  more  at  a  time. 
Last  time,  while  he  was  alive,  I  stayed  two  or  three  hours  ;  left 
about  12;  he  was  talking  about  dying;  said  he  should  die — 
that  he  could  not  possibly  stand  it.  He  did  not  call  his  children 
around  him ;  he  said  nothing  to  his  children  about  his  going  to 
die  and  leave  them. 

(By  Court.)  From  Sunday  evening  to  Monday  evening,  at 
my  visits,  I  heard  these  statements. 

(By  Slate.)  About  sun-rise,  Tuesday  morning,  I  returned 
and  found  him  dead. 
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John  M.  Gralt,  (sworn.)  Alfred  Mays  was  brought  to  my  of- 
fice Sunday  morning,  20th  January,  1851.  I  found  him  extreme- 
ly prostrated,  from  exposure  to  cold  and  several  wounds.  He 
had  a  wound  on  his  back,  just  below  the  shoulder-blade,  which 
was  a  flesh-wound — one  on  the  chest,  also  a  flesh-wound,  and 
one  on  the  abdomen,  which  penetrated  the  cavity — it  was  on 
the  left  side,  above  the  hip — it  was  of  the  breadth  of  tw^o  inch- 
es, and  depth  of  one — it  was  inflicted  with  a  sharp  instrument. 
It  was  in  this  County.  There  were  other  wounds — several  su- 
perficial ones  on  the  lower  part  of  the  spine,  and  about  the 
knee.  I  am  a  practising  physician.  I  saw  him  the  next  morn- 
ing, about  11  o'clock;  he  had  a  blow  across  the  right  ear,  I 
think.  I  did  not  regard  either  of  the  wounds  as  necessarily  mortal. 
But  for  exposure  to  the  cold,  he  would  not,  I  think,  have  died ; 
no  vital  organs  were  injured  ;  the  loss  of  blood  was  not  great ; 
a  portion  of  the  membrane  of  the  intestines  protruded  from  the 
abdomen.  I  saw  him  Monday,  he  was  suffering  intense  pain. 
I  was  sent  for  on  Tuesday  morning — when  I  got  there,  he  was 
dead.  Had  no  conversation  with  him  relative  to  his  dying. 
Think  he  died  from  wounds  with  subsequent  exposure.  Did 
not  hear  him  express  apprehension  of  death. 

(Cross.)  I  could  not  judge  whether  he  had  been  intoxicated 
or  not.  Don't  recollect  his  asking  me  if  I  thought  he  would 
die.  I  never  would  have  thought  the  w^ounds  were  sufficient 
to  kill  him.  I  believed  he  was  under  the  influence  of  liquor, 
from  the  fact,  that  not  one  of  the  wounds  would  prevent  his 
walking  when  he  received  them.  I  was  asked  if  I  thought  he 
would  die,  by  several ;  I  never  expressed  the  opinion  that  he 
would  die.  I  do  not  know  whether  he  could  have  got  the  blow 
on  the  head  by  a  fall  or  not. 

(By  State.)     Think  the  bruise  was  on  the  right  side. 

(By  Court.)  Though  the  prisoner  might  have  walked,  yet  it 
is  possible  the  blow  might  have  prevented  him  from  walking 
until  his  system  grew  torpid  from  effect  of  cold.  I  think  the 
concussion  produced  by  cold,  would  with  liquor,  have  kept  him 
still  until  overcome  by  cold. 
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(By  Prisoner.)  I  think  the  blow  and  loss  of  blood  were  suf. 
ficient  to  prostrate  him,  if  drunk. 

John  J.  R.  Flournoy,  (sworn.)  I  saw  Alfred  Mays  one  or 
two  days  before  his  death — think  it  was  on  Monday  evening, 
about  4  o'clock.  He  was  in  bed — very  weak — very  much  de- 
pressed in  feeling.  He  said  what  caused  his  injuries.  I  was 
there  but  a  short  time.  He  stated  that  certain  persons  who  had 
inflicted  the  wounds  had  threatened  to  kill  him — that  they  had 
done  it,  or  very  nearly  done  it — naming  the  persons.  Think  he 
made  no  further  expressions  with  regard  to  his  fate.  No  one  was 
weeping  around  him. 

William  Goodwin,  (sworn.)  I  knew  Alfred  Mays.  I  saw 
him  last  on  Monday  after  he  was  hurt ;  think  it  was  in  January, 
1851,  just  before  he  died.  Saw  him  on  Sunday  and  Monday 
evenings  ;  got  there  Monday  about  11  o'clock,  A.  M.,  and  left 
about  2  P.  M.  He  was  in  bed  ;  he  seemed  in  ^reat  pam ;  he 
said  so  ;  he  said  he  would  never  get  over  it.  Don't  recollect 
his  saying  what  should  be  done  after  his  death.  He  seemed  in 
low  spirits. 

(Cross.)  Do  not  know  whether  men  are  depressed  when  get- 
ting over  a  spree. 

John  Evans,  (recalled  by  State.)  When  I  went  into  the  house 
on  Sunday  evening,  I  asked  Mays  how  he  was,  and  he  replied 
that  he  was  very  bad  off;  he  said  he  was  cut  all  to  pieces,  and 
he  believed  he  should  die.  I  told  him  I  was  in  hopes  not.  I 
asked  him  who  it  was  that  wounded  him  ?  He  said,  James 
Campbell  and  James  Ratcliff.  It  was  done  on  Saturday  night, 
in  this  County,  from  what  he  told  me. 

[It  is  admitted  that  the  assault  was  committed  in  this  County, 
at  the  time  charged  in  the  indictment.] 

He  said  that  Campbell  came  up  and  struck  him  first,  with  a 
stick.  He  said  he  whirled  and  knocked  Campbell  down.  Said 
that  Ratcliff  struck  him  with  a  stick,  a  blow  that  nearly  knock- 
ed him  down,  and  before  he  could  recover,  Campbell  was  cut- 
ting him  with  a  knife  and  Ratcliff  beating  him  with  a  stick.  He 
said  it  was  at  night ;  they  cut  him  down,  and  he  cried  out  to  them 
not  to  kill  him ;  he  halloed  murder ;  they  still  kept  beating  and  cut- 
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ting  him  while  he  was  down.  When  they  left  him,  they  said, "  now 
(lod  damn  you,  if  that  hain't  fixed  you,  you  shall  be  fixed,  or  will 
be  fixed.''  Mays  was  well  acquainted  with  Campbell  and  Rat- 
cliflF. 

(Cross.)  I  was  well  acquainted  with  Mays.  In  that  conver- 
sation, I  asked  Mays  if  he  was  drunk  ? — he  replied,  *'  you  know 
how  I  have  been  when  I  have  taken  a  drink  or  two."  He  did 
not  state  how  he  got  to  fighting.  I  never  was  unfriendly  with 
Campbell  and  Ratcliff.  I  believe,  that  in  a  drunken  spree  at 
Jason  Watkins',  four  or  five  years  ago,  I  did  have  a  difficulty 
with  James  Campbell. 

John  J.  R.  Flournoy,  (recalled  by  State.)  "When  there,  on 
Monday,  about  4  o'clock,  P.  M.  as  I  before  stated,  I  found  Mays 
very  much  depressed,  confined  to  his  bed  ;  I  asked  him  who  had 
inflicted  the  wounds  ? — he  replied,  James  Ratcliff  and  the  pris- 
oner at  tlie  bar,  James  Campbell ;  he  told  me^,  I  think,  that  he 
was  walking  between  Campbell  and  Ratcliff — Campbell  on  his 
right  side  and  Ratcliff*  on  his  left — that  Campbell  rather 
dropped  behind  him,  and  gave  him  a  blow  with  a  stick  on 
the  right  side  of  his  head ;  he  turned  to  return  the  blow,  on 
Campbell,  and  Ratcliff*  struck  him.  The  fight  continued  with 
sticks  and  knives  until  he  found  he  must  be  overpowered,  when 
he  cried  to  them  not  to  kill  him,  and  fell.  Did  not  say  Who  had 
the  stick  or  who  had  the  knife.  When  this  was  stated,  Mr.  Evans 
was  not  present.  In  reply  to  my  inquiry,  why  he  did  not  use  his 
knife,  he  said  he  did  not  think  it  necessary. 

(Cross.)  He  did  not  state  in  relation  to  death,  more  than  what 
I  have  stated.     He  did  not  intimate  when  he  thought  he  would  die. 

William  Goodwin,  (recalled  by  State.)  I  was  at  Mays'  on 
Monday,  between  11  and  12  o'clock  in  the  day — stayed  there 
two  or  three  hours.  Mays  said  he  was  cut  all  to  pieces ;  he  said, 
in  reply  to  my  inquiry,  who  did  it?  Mr.  Ratcliff*  and  the  prison- 
er at  the  bar,  James  Campbell.  He  said  that  he  never  would 
get  over  it ;  he  said  he  and  Campbell  were  walking  together,  he 
received  a  blow,  as  he  thought,  from  Campbell ;  that  he  whirled 
around  and  knocked  Campbell  down,  and  before  he  could  re- 
cover, he  received  a  blow  from  a  stick  across  the   right   side  of 
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his  head,  which  staggered  him,  and  before  he  could  recover,  Mr. 
Campbell  was  cutting  him  with  a  knife.  He  said,  Mr.  Ratclift 
gave  the  second  blow — that  he  cried  out  to  spare  life,  if  possi* 
ble.  I  was  not  present  when  Mr.  Flournoy  and  Mr.  Evans 
were  there, 

(Cross.)  He  said  it  was  between  8  or  9  o'clock.  I  might 
have  been  there  two  hours  on  Sunday  morning,  and  about  two 
hours  on  Monday.  He  said  nothing  about  what  was  to  become 
of  his  property  or  family  when  he  was  dead.  He  said  he  want- 
ed Mr.  Evans  to  attend  to  have  these  people  arrested,  if  he  died. 
(By  State.)  Mays  said  he  was  assaulted  near  Mrs.  Reid's 
gate,  on  the  Sand  hills — old  Mrs.  Read's,  David  Read's  widow. 
That  place  is  100  or  150  yards  from  a  house. 

(By  Prisoner.)  Mrs.  Campbell's  is,  perhaps,  a  mile  and  a 
quarter  from  the  gate — don't  think  it  is  two  miles. 
(By  State.)  Mays  is  a  man  of  very  little  property. 
Samuel  Read,  (sworn.)  I  think  I  last  saw  Mr.  Mays  on  Sat- 
urday night,  between  7  and  8  o'clock,  before  he  died,  at  the 
bridge  just  below  the  Sand-hills.  Campbell  was  with  him.  Ste- 
phen Bass  was  along  at  the  time.  They  were  quarreUing  a  lit- 
tle ;  Campbell  and  Mays  were  both  talking ;  they  were  going 
towards  Mrs.  Read's.  Mays  asked  Campbell  to  go  and  take  a 
drink. '  It  was  about  a  half  a  mle  from  Mrs.  Read's.  After 
they  drank,  I  thought  it  was  all  over.  They  walked  back  to- 
wards Mr.  Watkins'  and  I  saw  no  more  of  them.  Mrs.  Read's 
gate  lies  in  Mays'  and  Campbell's  route  home.  That  was  pret- 
ty much  Mays'  road,  after  leanng  the  bridge,  first  came  to  Mrs. 
Campbell's. 

(Cross.)  I  testified  before  the  examining  Court.  I  don't 
think  Mays  was  drunk — think  he  was  drinking — I  heard  Camp- 
bell say  nothing  out  of  the  way.  Mays  seemed  to  be  mad — 
he  cursed  some  ;  he  had  a  jug  of  liquor  with  him  ;  he  asked  me  to 
drink ;  I  did  not  drink ;  he  went  to  drink — ^I  saw  them  take  the 
jug;  he  was  a  little  intoxicated. 

(By  State.)  The  road  on  which  the  difficulty  happened  is  a 
public  road,  leading  from  town. 

Seaborn  Skinner,  (sworn.)    On   Monday   before  his  death,  I 
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saw  Mays ;  I  called  on  him — I  asked  him  how  it  happened  ? 
He  said,  Saturday  ni^ht  before,  he  and  James  Campbell  were 
coming  up  from  Battle  Row ;  that  about  the  time  he  got  between 
Mrs.  Read's  and  Jesse  Ansley's,  he  felt  some  person  strike 
him  ;  that  he  turned  and  it  was  Mr.  Campbell ;  he  drew  back 
and  knocked  him  down — ^before  he  turned  round,  James  Rat- 
clifl  struck  him  with  a  stick  and  staggered  him  ;  before  he  re- 
covered, Campbell  commenced  cutting  him  with  a  knife,  and 
Ratcliflf  beating  him  with  a  stick.  He  said  that  after  they  had 
beaten  him  as  long  as  they  wanted  to,  they  left  him  in  the  road 
till  next  morning.  None  of  the  witnesses  who  have  testified^ 
heard  this  statement,  as  I  remember.  He  told  me  he  thought 
he  would  die ;  he  told  me,  when  Ibid  him  good-bye, that  he  never 
expected  to  see  me  in  this  world,  and  asked  me  to  pray  for  him* 
I  am  a  member  of  the  Church. 

(Cross.)  I  was  there  about  half  an  hour.  Said  nothing  about 
business  or  his  family  when  speaking  of  death.  Mays  was  a 
member  of  the  Church  I  belonged  to ;  he  was  turned  out.  I 
was  not  sent  for.  Mays  had  not  been  in  family.  I  belong  to 
the  Methodist  Church — I  am  class-leader. 

(By  State.)  I  left  Mays'  house  Monday,  between  11  and  12 
o'clock. 

(By  Court.)  I  don't  recollect  where  Mays  said  they  came 
from,  but  that  he  and  Campbell  were  coming  up  together,  when 
they  fell  in  with  Ratcliff.  RatclifF  was  there  when  Campbell 
struck  him. 

Wilson  Watkins,  (sworn.)  I  saw  Mays  Sunday  before  his 
death,  lying  before  Mrs.  Read's  gate  ;  be  was  covered  up  with 
leaves ;  it  was  very  cold ;  I  uncovered  him  and  asked  him  what 
was  the  matter  ^  He  said,  he  was  cut  all  to  pieces.  I  saw  one 
wound  on  his  left  side.  There  was  a  great  deal  of  blood  un- 
der his  left  arm.  Jt  was  tolerably  soon  in  the  morning.  I  be- 
lieve that  he  had  been  lying  there  nearly  all  night,  from  the  ap- 
pearance of  the  place ;  blood  had  soaked  in  the  sand.  Did  not 
examine  his  gaiments. 

(Cross.)  He  said,  Jim  Campbell  cut  him ;  he  said  nothing 
about  RatclifF. 
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(By  Court.)     He  said  little  boys  covered  him  with  leaves. 

(By  Prisoner.)  After  my  brother  came  up  to  him,  he  (my 
brother)  asked  him,  and  he  said   he  suspicioned  Jim  CampbeU. 

(By  State.)  He  did  not  speak  of  RatcUfF;  he  seemed  pretty 
bad  off;  talked  very  little. 

(By  Court.)  He  sent  Mr.  Cumming's  negro  to  let  me  know 
he  was  there.     He  got  the  negro  to  cover  him. 

(By  State.)     I  carried  him  to  Dr.  Grault's. 

Testimo7iyJbr  the  Prisoner. 

James  Banks,  (sworn.)  I  never  heard  Alfred  Mays  threaten 
James  Campbell ;  I  never  said  I  heard  him. 

Philip  Smith,  (sworn.)  I  was  acquainted  with  Mays  and 
Campbell ;  I  lived  in  the  neighborhood.  I  know  of  the  manner 
which  Campbell  had  been  treated  by  Mays. 

Horace  Brown,  (sworn.)  I  know  Mr.  Mays  and  Mr.  Camp- 
bell. I  have  known  Mays  to  whip  Campbell^  several  times. 
Mays  was  in  the  habit  of  domineering  over  Campbell.  I  was 
intimate  with  him — Mays  was  a  violent  man,  weighed  between 
160  and  175  pounds. 

(By  State.)  Mays  struck  me  once ;  I  think  he  struck  me 
with  his  fist ;  I  was  intoxicated ;  I  was  asleep  and  was  awaked 
by  the  blow. 

(By  Court.)  Never  knew  Mays  to  attack  any  one  with  a 
weapon  likely  to  produce  death. 

(By  Prisoner.)  I  never  heard  it  was  believed  that  he  would 
cut  or  shoot. 

(By  State.)  I  am  not  prejudiced  towards  Mays.  I  heard 
Mays  say,  '^  he  intended  to  keep  Campbell  for  his  own  whip- 
ping." Campbell  was  fourteen  or  fifteen  years  old  at  the  time. 
Mays  was  his  brother-in-law.  I  saw  Mays  whip  Campbell  once 
at  Watkins'.  Mays  was  not  the  main  support  of  the  family. 
Mays  whipped  him  at  Watkins'  with  his  fist.  It  was  two  or  three 
years  before,  when  Mays  said  he  intended  to  keep  Campbell  for 
his  own  whipping ;  he  was  sober.  I  suppose  Campbell  is  about 
24  years  old. 
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Elizabeth  Green,  (sworn.)  Mr.  Campbell  was  at  our  house 
the  Saturday  night  of  the  difficulty  ;  I  did  not  see  him. 

John  Guedron,  (sworn.)  I  passed  the  men  the  night  of  the 
difficulty,  at  the  red  hill  above  Battle- Row.  I  heard  Mays  say, 
^^  he  had  whipped  Campbell,  could  whip  him,  and  would  whip 
him."    I  heard  no  more. 

(By  State.)  It  was  between  7  and  8  o'clock — ^it  was  about 
20  yards  from  the  bridge — ^it  was  dark.  I  recognised  Campbell 
and  Mays  by  their  voices.     Did  not  know  Ratcliff. 

Anthony  D.  Hill,  (sworn.)    I  never  saw  Mays  to  know  him. 

Nancy  Campbell,  (sworn.)  Mr.  Ratcliff  and  his  family  were 
at  my  house  between  7  and  8  o'clock,  on  Saturday  night.  They 
stayed  at  my  house  about  an  hour.  They  lived  beyond  my  house 
about  three  miles.  They  started  for  home ;  it  ^as  dark ;  they 
had  a  child — Mrs.  Ratcliff  carried  the  child. 

(By  State.)  Mrs.  Read's  gate  is  about  two  miles  from  my 
house,  not  certain  about  the  distance. 

Susan  Mays,  (sworn.)  I  am  the  widow  of  Alfred  Mays — I 
am  the  sister  of  James  Campbell.  I  was  at  home  when  Mr. 
Mays  was  brought  home.  He  would  oAen  say  that  he  did  not 
think  he  would  live  long,  whenever  he  was  sick ;  would  get  up 
in  bed  of  night  and  say  he  would  die  before  morning.  He  had 
the  dyspepsia ;  he  was  dissipated  in  his  habits ;  he  was  very 
quarrelsome.  He  has  always  domineered  over  Campbell — was 
in  the  habit  of  whipping  him.  During  his  last  sickness,  he  ne- 
ver took  farewell  of  me.  He  said  Monday,  he  thought  he  should 
be  up;  he  asked  me  if  I  thought  he  would  be  able  to  go  to  work 
in  six  months ;  I  replied,  I  hoped  he  would.  This  was  on  Mon- 
day evening ;  don't  know  the  time.  He  would  not  allow  the 
children  to  stay  in  the  house ;  he  was  in  the  habit  of  swearing ; 
was  talking  sometimes  about  getting  up ;  was  speaking  about 
cutting  logs  for  Mrs.  Skinner,  on  Sunday  night ;  he  said  he  did 
not  know  when  he  could  cut  logs,  but  would  send  Nev  to  cut 
them.  Have  known  him  to  whip  Campbell  three  or  four  times. 
Never  knew  Campbell  to  raise  a  fuss  with  any  body — Mays  al- 
ways started  it. 
VOL  XI  46 
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(By  State.)  Mays  would  quarrel  with  people,  tipsey  or  not 
He  got  drunk  every  day  for  12  months  before  he  died  ;  he  would 
always  quarrel  with  Campbell  when  he  met  him  in  company. 
Last  Christmas,  two  years  ago,  I  saw  Mays  whip  Campbell  at 
our  house ;  Mr.  Evans  was  there — ^his  nephew  was  tliere.  Have 
not  seen  him  whip  Campbell  since.  Both  were  drinking.  In 
this,  last  sickness.  Mays  said  he  would  die — ^I  heard  the  rest  say 
he  said  so-«-did  not  hear  him  myself.  Mr.  Campbell  did  not 
come  to  our  house  the  night  of  the  difficulty. 

James  Ratcliff,  (sworn.)  On  the  night  of  the  difficulty  I  was 
at  home — ^I  was  not  with  Campbell — had  not  seen  Mays  that 
day  at  all. 

(By  State.)  I  think  I  live  between  two  and  three  miles  from 
Mrs.  Campbell's.  I  live  off  the  road,  she  lives  on.  I  was  at 
home  all  night.     During  the  day,  I  was  in  town  at  work. 

(By  Court.)  I  left  the  stone-yard  in  town,  littie  before  sun- 
down :  went  home  in  wagon,  pretty  near  nine  when  I  got  home; 
went  the  road  by  Mrs.  Fox's ;  I  went  by  Mrs.  Read's,  stopped 
at  Mrs.  Campbell's  about  one  hour ;  my  wife  was  with  me. 

(By  State.)  Did  not  see  Mays  or  Campbell  as  I  was  going 
home. 

William  Glendening,  (sworn.)  I  was  pretty  well  acquainted 
with  Mays ;  knew  his  general  character  for  violence  ;  always 
understood  he  was  very  quarrelsome — he  wished  several  times 
to  quarrel  with  me. 

For  the  SUUe. 

James  Watkins,  (sworn.)  I  lived  in  Watkinsville.  I  saw 
Mays  and  Campbell  as  they  passed  up.  Do  not  know  that  I 
saw  Ratcliff ;  recognised  Mrs.  Ratcliff's  voice.  Mays  was  not 
in  the  road  when  Campbell  came  right  up  ahead  the  wagon  20 
or  30  steps ;  it  was  after  dark,  between  7  and  9  o'clock.  Mr. 
Ratcliff's  vrife  said,  "  come  on,  James,"  and  the  wagon  weat 
on ;  she  spoke,  I  thought,  to  Campbell. 

(By  Prisoner.)  Between  7  and  9  o'clock,  I  think,  whea 
Campbell  came  up  and  asked  what  was  the  matter.  Mays  gave 
him  a  very  short  answer. 
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Samuel  Read,  (recalled.)  I  did  not  see  James  Campbell  at 
Watkins',  on  the  Saturday  night ;  he  was  above  Watkins',  going 
up  the  road ;  Mays  was  behind.  I  think  I  heard  Mrs.  Ratcliff 's 
voice  before  I  saw  Campbell.  The  wagon  may  have  been  100 
yards  or  more  behind  Campbell.  Did  not  see  Ratcliff.  Mays 
and  CampbeU  were  disputing.  Don't  remember  hearing  any 
thing  pass  between  them  at  Watkins'.  It  was  between  7  and  8 
o'clock. 

(By  Court.)  Mays  was  cursing  loud  enough  to  have  been 
heard  to  the  wagon. 

Joseph  Skinner,  (sworn.)  I  saw  three  men  as  I  was  going 
up  Saturday  night ;  two  seemed  to  be  very  angry — one,  by  the 
voice  and  size,  I  took  to  be  Mays — the  other  was  about  the  size 
of  Campbell ;  the  other  was  at  a  distance.  I  heard  Mays  say, 
lean  whip  you  and  Ratcliff  both. 

(By  Prisoner.)  Campbell  is  a  small  man.  The  third  spoke 
very  low.     It  was  about  half-past  7  o'clock. 

(By  Court.)  I  live  about  a  mile  from  where  Mays  lived ; 
knew  him  four  or  five  years.  It  was  opposite  the  bridge,  be- 
tween the  plank  road  and  Battle-Row. 

When  the  counsel  for  the  State  in  this  case,  had  proceeded 
to  make  out  the  prima  facie  case,  as  to  the  state  of  mind  and 
body  of  decedent,  on  the  several  occasions  when  these  declara- 
tions were  made,  which  will  be  found  in  the  record  of  the  evi- 
dence, the  Court  was  moved  by  the  counsel  to  adroit  such  de- 
clarations. The  counsel  for  the  prisoner  then  gave  notice,  that 
they  desired  to  attack  these  declarations,  by  testimony  to  be  of- 
fered by  them.  The  Court,  thinking  that  a  prima  Jacie  case 
had  been  made  out,  which  would  authorize  these  declarations  to 
go  to  the  Jury,  subject  to  be  impeached  or  weakened  by  con- 
flicting testimony,  to  be  introduced  by  the  prisoner,  suggested 
that  the  whole  question  should  be  submitted  to  the  Jury,  to  be 
determined  by  them,  under  the  charge  of  the  Court.  In  this, 
the  counsel  for  both  sides  acquiesced,  and  the  whole  testimony 
in  relation  thereto,  was  thus  submitted  to  the  Jury,  and  they  care- 
fully charged  by  the  Court  as  to  the  legal  principles  which  should 
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control  their  determination,  as  to  whether  these  declarations  were 
uttered  under  the  solemn  sanctions  necessary  to  make  them  tes- 
timony. 

The  Jury  found  the  defendant  guilty  of  voluntaiy  manslaugh- 
ter. 

A  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  not  sustained  by 
evidence. 

The  Court  refused  to  grant  a  new  trial,  and  this  decision  is 
assigned  as  error. 

John  K.  Jackson  and  Andrew  H.  H.  Dawson,  for  plain- 
tiff in  error. 

Attorney  Greneral  Shewmake,  for  defendant. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

James  Campbell,  convicted  of  manslaughter  in  the  Superior 
Court  of  Richmond  County,  sues  out  a  writ  of  error  to  reverse 
the  judgment  of  the  Court  below,  in  refusing  him  a  new  trial. 
His  application  for  a  re-hearing,  was  based  upon  two  grounds : 
1st.  Because  the  dying  declarations  of  Alfred  Mays,  the  person  kill- 
ed, were  permitted  to  go  in  evidence  to  the  Jury,  contrary  to  the 
provision  in  the  6th  amendment  of  the  Constitution  of  the  United 
States,  entiding  the  accused  to  be  confronted  with  the  witnesses 
against  him.  And  2dly.  Because  these  declaratums  were  not  ad- 
missible, for  the  reason,  that  they  were  not  made  under  the  con- 
sciousness of  immediate  death. 

[1.]  The  first  point  submitted  in  the  argument  is,  that  death- 
bed declarations  in  cases  of  homicide,  cannot  be  given  in  evi- 
dence, because  their  admission  would  contravene  the  6th  article 
of  the  amendments  to  the  Constitution  of  the  United  States,  en- 
titling the  accused  in  all  criminal  prosecutions,  to  be  confront- 
ed with  the  witnesses  against  him. 

The  answer  given  to  this  objection  is,  that  the  article  inques- 
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tion,  applies  to  the  United  States  government  only,  and  was 
not  intended  to  control  the  laws  of  the  several  States. 

That  this  amendment,  like  the  other  nine  adopted  at  the 
same  time,  was  primarily  introduced  for  the  purpose  of  prevent- 
ing an  abuse  of  power  by  the  Federal  Government,  is  readily 
conceded.  Grasping,  however,  as  the  National  Judiciary  is 
supposed  to  be,  and  studious  to  accumulate  power  in  the  central 
government,  it  may  well  be  questioned,  whether  the  limitations 
and  restrictions  imposed  by  these  amendments,  were  necessary. 
The  rights  which  they  were  designed  to  protect,  were  too  sacred 
to  be  violated  by  any  republican  tribunal,  legislative  or  judicial. 
A  disregard  of  them,  was  mainly  instrumental  in  overturning  the 
Stuart  dynasty  in  England  ;  depriving  one  monarch  of  his  head, 
and  another  of  his  crown.  And  no  Court,  probably,  in  this 
free  country,  would  have  ventured  to  enforce  practices  so  arbi- 
trary, unjust,  and  oppressive,  as  those  inhibited  by  these  amend- 
ments ;  practices  condemned  by  Magna  Charta — the  Petition 
of  Right — ^the  Bill  of  Rights — and  more  especially,  by  the  Act  of 
Settlement,  in  Britain. 

The  principles  embodied  in  these  amendments,  for  better  secur- 
ing the  lives,  liberties,  and  property  of  the  people,  were  declared 
to  be  the  "  birthright "  of  our  ancestors,  several  centuries  pre- 
vious to  the  establishment  of  our  government.  It  is  not  likely, 
therefore,  that  any  Court  could  be  found  in  America  of  sufficient 
hardihood  to  deprive  our  citizens  of  these  invaluable  safeguards. 
Still,  our  patriotic  forefathers,  out  of  abundant  caution,  super- 
added these  amendments  to  the  Constitution,  so  as  to  place  the 
matter  beyond  doubt  or  cavil,  misconstruction  or  abuse. 

And  the  question  to  be  decided  now  is,  not  whether  these 
amendments  were  intended  to  operate  as  a  restriction  upon  the 
government  of  the  United  States,  but  whether  it  is  competent  for 
a  State  Legislature,  by  virtue  of  its  inherent  powers,  to  pass  an 
Act  directly  impairing  the  great  principles  of  protection  to  per- 
son and  property,  embraced  in  these  amendments  ? 

That  the  power  to  pass  any  law  infringing  on  these  principles, 
is  taken  from  the  Federal  Grovemment,  no  one  denies.  But  is 
it  a  part  of  the  reserved  rights  of  a  State  to  do  this  ?     May  the 
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Legislature  of  a  State,  for  example,  unless  restrained  by  its  own 
Constitution,  pass  a  law  ^*  respecting  an  establishment  of  reli- 
gion, or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble  and  petition  the  government  for  a  redress 
of  grievances  ? ''  If  so,  of  what  avail,  I  ask,  is  the  negation  of 
these  powers  to  the  General  Government  ?  Our  revolutionary 
sires  wisely  resolved  that  religion  should  be  purely  voluntary  in 
this  country ;  that  it  should  subsist  by  its  own  omnipotence,  or 
come  to  nothing.  Hence,  they  solemnly  determined  that  there 
should  be  no  church  established  by  law,  and  maintained  by  the 
secular  power.  Now,  the  doctrine  is,  that  Congress  may  not 
exercise  this  power,  but  that  each  State  Legislature  may  do  so 
for  itself.  As  if  a  National  religion  and  State  religion,  a  Na- 
tional press  and  State  press,  were  quite  separate  and  distinct 
from  each  other ;  and  that  the  one  might  be  subject  to  control, 
but  the  other  not ! 

Such  logic,  I  must  confess,  fails  to  commend  itself  to  my 
judgment.  For  let  it  constantly  be  borne  in  mind,  that  not- 
withstanding we  may  have  different  governments,  a  nation  with- 
in a  nation,  imperium  in  imperioj  we  have  but  one  people ;  and 
that  the  same  people  which,  divided  into  separate  communities, 
constitute  the  respective  State  governments,  comprise  in  the  ag- 
gregate, the  United  States  Grovemment ;  and  that  it  is  in  vain  to 
shield  them  from  a  blow  aimed  by  the  Federal  arm,  if  they  are 
Kable  to  be  prostrated  by  one  dealt  with  equal  fatality  by  their 
own. 

But  I  deem  it  unnecessary  to  pursue  this  line  of  argument 
l^nd  of  iUustration,  any  farther.  When  it  can  be  demonstrated 
that  an  individual  or  h  government  has  the  right  to  do  wrongs 
contrar}"  to  the  old  adage,  that  one  person's  rights  cannot  be 
another  person's  wrongs^  then,  and  not  before,  will  it  be  yielded 
that  it  is  a  part  and  parcel  of  the  original  jurisdiction  of  the 
State  governments,  reserved  to  them  in  the  distribution  of 
power  under  the  Constitution,  to  enact  laws,  to  deprive  the  citi- 
zen of  the  right  to  keep  and  bear  arms ;  to  quarter  soldiers  in 
time  of  peace,  in  any  house,  without  the  consent  of  the  owner  ; 
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to  subject  the  people  to  unreasonable  search  and  seizure,  in 
their  persons,  houses,  papers  and  effects  ;  to  hold  a  person  to 
answer  for  a  capital,  or  otherwise  infamous  crime,  without  pre- 
sentment or  indictment ;  to  be  twice  put  in  jeopardy  of  life  or 
limb  for  the  same  offence  ;  to  compel  him,  in  a  criminal  case, 
to  be  a  witness  against  himself;  to  deprive  him  of  life,  liberty 
or  property,  without  due  course  of  law ;  to  take  private  property 
for  public  use,  without  just  compensation  ;  to  deprive  the  ac* 
cused  in  all  criminal  trials,  of  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  Jury  ;  to  be  informed  of  the  nature  and 
cause  of  the  accusation  ;  iahe  confronted  with  the  vntmsses  againd 
him;  to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  counsel  for  his  defence ; 
to  enact  laws  requiring  excessive  bail,  imposing  oppressive  and 
ruinous  fines,  and  inflicting  cruel  and  unusual  punishments ! 

From  such  State  righiSj  good  Lord  deliver  us !  I  utterly  re^ 
pudiate  them  from  the  creed  of  my  political  faith ! 

It  was  not  because  it  was  supposed  that  legislation  over  the 
subjects  here  enumerated  might  be  better  and  more  safely  en- 
trusted to  the  State  governments,  that  it  was  prohibited  to 
Congress.  It  was  to  declare  to  the  world  the  fixed  and  unal- 
terable determination  of  our  people,  that  these  invaluable  rights 
which  had  been  established  at  so  great  a  cost  of  blood  and  trea- 
sure, should  never  be  disturbed  by  any  government  They 
feared  no  interference  from  their  own  local  Legislatures.  They 
determined  to  fetter  the  hands  of  the  Federal  authority,  the  only 
quarter  from  which  danger  was  apprehended. 

One  of  the  reasons  set  forth  in  the  preamble  to  these  amend- 
ments, for  their  adoption  was,  that  it  would  ^  extend  thereby, 
the  ground  of  public  confidence  in  the  government,  and  thus 
best  secure  the  beneficent  ends  of  its  institution."  Marbury  4* 
Crau^bnPs  JDigestj  660.  What  confidence  will  be  reposed  in  a 
Staie  government,  whose  legislation  should  be  characterized  by 
acts  which  disgrace  the  most.tyranical  epoch  of  the  British 
monarchy?  A  free  people  would  instantly  and  indignantly  re^ 
ject  it  and  its  authors.  . 
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The  famous  indictment  preferred  by  the  Grand  Inquest  of 
1776,  against  George  the  Third,  charged  him,  among  other 
things,  with  '^  quartering  large  bodies  of  armed  troops  among 
the  people ;  "  and  with  depriving  the  provinces,  in  many  cases, 
of  "  the  benefits  of  trial  by  Jury ; "  two  of  the  articles  expressly 
forbidden  by  the  amendments.  It  further  alleged,  that  he  had 
^^  abolished  the  Jree  system  of  English  law  in  a  neighboring  pro- 
vince^ establishing  therein  an  arbitrary  government,  and  enlarg- 
ing its  boundaries  so  as  to  render  it  at  once  an  example  and  fit 
instrument  for  introducing  the  same  absolute  rule  into  these  col- 
onies." To  uphold  this  *'  free  system  of  English  law,"  was 
the  great  end  and  object  of  the  whole  of  the  ten  amendments — 
but  for  the  apparent  irreverence,  I  would  say  commandments — 
which  were  added  to  the  Constitution.  If  the  foregoing  acts 
justly  branded  this  trans-Atlantic  Prince  as  a  tyrant,  and  rendered 
him  unfit  to  be  the  ruler  of  a  free  people,  republican  legislators 
will  beware  how  they  tread  in  his  footsteps* 

While  this  Court  yields  to  none  in  its  devotion  to  State  rights^ 
and  would  be  the  first  to  rem/  all  attempts  at  Federal  usurpa- 
tion, it  feels  itselt  called  on  by  the  blood  of  the  many  martyrs, 
who  nobly  died  to  maintain  the  great  principles  of  civil  liberty 
contained  in  these  amendments — our  American  Magna  Charta — 
to  stand  by,  support  and  defend  the  rights  which  they  guarantee, 
against  all  encroachments,  whether  proceeding  from  the  Nation- 
al or  State  governments. 

The  Chancellor  who  delivered  the  opinion  of  the  Court  of 
Errors,  in  Barker  vs.  The  People,  (3  Cow.  R.  686,)  one  of  the 
cases  cited  in  support  of  the  position  which  I  am  combating,  no- 
tices the  fact,  that  in  the  Constitutions  established  by  the  differ- 
ent States,  since  the  adoption  of  the  amendments  in  question, 
provisions  are  inserted  in  reference  to  the  same  subjects  embra- 
ced in  the  amendments.  And  the  inference  is,  that  the  States 
which  imposed  the  same  restraints  upon  their  own  governments, 
which  were  contained  in  these  amendments,  gave  conclusive  ev- 
idence that  they  conceived  that  they  were  at  liberty  to  do  so  or 
not ;  and  that  the  Constitution  of  the  Union  imposed  no  re- 
straint  upon  the  State  governments ;  and  that  to  consider  these 
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amendments  as  operative  upon  the  several  States,  would  be 
to  render  nugatory  the  like  provisions  in  the  Constitutions  of 
many  of  the  States. 

There  is  plausibilty  in  this  proposition.  It  is  a  curious  cir- 
cumstance, however,  and  one  worthy  of  remark,  that  the  States 
in  framing  their  Constitutions,  have  done  things  more  strange 
and  unaccountable  than  this.  Many  of  them  have  imposed  re- 
straints by  their  Constitutions,  on  certain  powers,  over  which  the 
States  are  expressly  forbidden  to  legislate,  by  the  Federal  Con- 
stitution. By  the  latter,  for  instance,  it  is  provided  that  no  State 
shall  pass  any  ex  post  facto  law.  The  same  prohibition  is  con- 
tained in  the  Constitution  of  Georgia,  Massachusetts,  Pennsyl- 
vania, Delaware,  Maryland,  North  and  South  Carolina,  Kentucky, 
and  I  believe,  of  every  State  in  the  Union.  Did  these  States 
conceive  tiiat  they  had  the  power  to  pass  an  ex  post  Jado  law, 
or  not  ?  Let  this  example,  one  only  of  many  which  might  be  ad- 
duced, suffice  to  show  how  utterly  unsatisfactory  is  the  course 
of  reasoning  adopted  by  the  Court  of  Errors  of  New  York. 

Other  precedents  are  cited  to  sustain  the  proposition,  that  none 
of  these  amendments  extend  to  the  State  governments,  but 
were  intended  for  Congress  and  the  United  States  Courts. 
Jctmesvs.  The  CommonweaUh,  12  Serg.  4r  Rawl*  220.  The  May* 
or  and  City  Council  of  Baltimore^  7  Peters,  243.  I  will  not 
stop  to  examine  these  cases,  or  to  array  the  conflicting  opinions 
of  Courts  and  Jurists,  equally  eminent,  on  the  other  side. 

The  question,  I  am  aware,  is  still  regarded  as  an  unsettied 
one ;  but  in  this  country,  the  weight  of  authority  will  be  found 
in  favor  of  the  doctrine,  that  governments  are  not  clothed  with 
absolute  and  despotic  power ;  but  that  independentiy  of  writ- 
ten constitutions,  there  are  restrictions  upon  the  legislative  pow- 
er, groveing  out  of  the  nature  of  the  civil  compact  and  the 
natural  rights  of  man.  And  that,  when  certain  boundaries  are 
overleaped  and  a  law  passed  subversive  of  the  great  principles 
of  republican  liberty  and  natural  justice — as  for  instance,  tak- 
ing away  without  cause,  and  for  no  offence,  the  liberty  of  the  cit- 
izen— ^that  it  would  become  the  imperative  duty  of  the  Courts,  to 
pronounce  such  a  Statute  inoperative  and  void. 
VOL  XI  47 
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In  Fletcher  vs»  Peck^  (6  Cranchy  87,)  Chief  Justice  Marshall 
himself  says,  "  It  may  well  be  doubted  whether  the  nature  of 
society  and  of  government,  does  not  prescribe  some  limits  to 
legislative  power." 

In  Terrell  vs.  Taylor  ^  {9  Cranckj  43,)  the  Court  say,  "We 
know  of  no  case  in  which  a  legislative  act  to  transfer  the  pro- 
perty of  A  to  B,  without  his  consent,  has  ever  been  held  a  con- 
stitutional exercise  of  power  in  any  State  in  the  Union.  On  the 
contrary,  it  has  been  constantly  resisted,  as  inconsistent  wUkJirsi 
principles?^ 

In  Green  vs,  Biddle^  (8  Wheat.  1,)  Mr.  Justice  Washington^  in 
delivering  the  opinion  of  the  Court,  speaks  of  "  the  universal  law 
of  all  free  governments?^ 

In  Wilkinson  vs.  lilandj  (2  Petersy  654,)  the  Supreme  Court 
say,  "  that  government  can  scarcely  be  deemed  free,  where  the 
rights  of  property  are  left  solely  dependent  upon  the  will  of  the 
legislative  body,  vrithout  any  restraint.  The  Jiindamental  max- 
ims of  a  free  government  seem  to  require^  that  the  rights  of  person- 
al liberty  and  private  propertyj  should  be  held  sacred.^^ 

In  Bonaparte  vs.  The  Camden  4*  ^mboy  R.  R.  Co.  (1  Baldwin^s 
C.  C.  R.  223,)  it  was  adjudged,  that  the  Legislatnre  has  not  the 
power  to  take  the  property  of  a  man,  for  private  purposes,  with- 
out his  consent ;  that  if  a  law  was  clearly  open  to  that  objec- 
tion, it  would  be  a  fatal  one. 

Now,  all  of  these  adjudications,  with  numerous  others,  to  the 
same  effect,  proceed  upon  the  fundamental  principles  of  natural 
justice,  independent  of  any  constitutional  restriction. 

In  the  case  of  The  Regents  of  the  University  of  Maryland  vt. 
WUliamSj{9Gill.  ^Johnson,  365,)  the  Court  is  still  more  explicit. 
After  deciding  that  the  Act  of  the  Legislature  of  Maryland, 
which  took  away  the  vested  rights  of  the  Regents,  was  void,  as 
being  in  collision  with  the  Constitution  of  the  United  States  ; 
Chief  Justice  Buchanan  adds,  "  but  the  objection  to  the  validi- 
ty of  the  Act  of  1825,  does  not  rest  alone  for  support  upon  the 
Constitution  of  the  United  States." 

''  Independent  of  that  instrument,  and  oj  any  eapress  restriction 
in  the  Constitution  of  the  Staie^  there  is  a  fundamental  principle  of 


r 


AUGUSTA,  JUNE  TERM,  1852.  371 


Campbell  vt.  The  State  of  Georgia. 


fight  and  justice j  inherent  in  the  nature  and  spirii  of  the  social  corn- 
pad  {in  this  country  ai  leasty)  the  character  and  genius  of  our  gov- 
emmeniSy  the  catisesjrom  which  they  sprang j  and  the  purposes  for 
which  they  were  established^  thai  rises  above  the  restraints  and  sets 
bounds  to  the  power  of  legislaiionj  vJiich  the  Legislature  cannot  pasSj 
wUhoiut  exceeding  its  knv/id  authority.  It  is  that  principle  which 
pndeds  the  life,  liberty j  and  property  of  the  citizen^  Jrom  tno/a- 
tion,  in  the  unjust  exercise  of  legislative  pawer.^^ 

The  Constitution  of  New  York  confers  upon  the  Legislature 
of  that  State,  the  broad  grant  to  pass  all  laws  which  they  deem 
necessary  and  proper  for  the  good  of  the  State,  and  which  shall 
not  be  repugnant  to  the  paramount  law.  And  yet,  in  Taylor 
vs.  Porter y  (4  HUPsR.  146,)  Mr.  Justice  Branson  says,  "  under 
oar  form  of  government,  the  Legislature  is  not  supreme.  It  is 
only  one  of  the  organs  of  that  absolute  sovereignty  which  resides 
in  the  whole  body  of  the  people."  And  notwithstanding  the 
general  grant  of  power  to  pass  all  constitutional  laws,  he  denied 
that  it  reached  to  the  unwarrantable  extent  ot  taking  the  pro- 
perty  of  A  and  giving  it  to   B,  with  or  without  compensation. 

Neither  life,  liberty,  nor  property,"  says  the   learned  Judge, 

except  when  forfeited  for  crime,  or  when  the  latter  is  taken  for 
public  use,  falls  within  the  scope  of  this  power." 

It  is  for  this  reason,  that  the  power  of  the  Legislature,  indepen- 
dent of  any  constitutional  restrictions,  to  pass  retrospective  laws 
which  shaU  have  9l  retroactive  effect,  has  been  uniformly  denied.  2 
Gallison,  139;  IJS.H.R  213;  IGMass.  R.  215;  7  Johns.  R.  4^17. 

But  we  do  not  intend  to  put  our  opinion  in  this  case,  upon 
this  foundation,  however  solid  it  may  be.  For  while  we  have 
denied  the  omnipotence  of  the  Legislature,  the  tendency  of  our 
administration,  nevertheless  has  been,  to  side  with  those  who 
refused  to  declare  an  Act  of  the  Legislature  void,  because  it 
conflicts  with  the  Court's  views  of  reason,  expediency  or  justice  ; 
and  who  recommend  an  appeal  to  the  ballot-box  as  the  only 
remedy  for  unwise  legislation.  And  one  of  the  strongest  argu- 
ments against  Judicial  interposition  in  such  cases  is,  that  apart 
from  a  vmtten  Co7istiiutiony  our  ideas  of  natural  justice  are 
vague  and  uncertain,  regulated  by  no  fixed  standard  ;  the  ablest 
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and  best  men  differing  widely  upon  this,  as  weQ  as  all  other 
subjects. 

But  as  to  questions  arising  under  these  amendments,  there 
is  nothing  indefinite.  The  people  of  the  several  States,  by 
adopting  these  amendments,  have  defined  accurately  and  re- 
corded permanently  their  opinion,  as  to  the  great  principles 
which  they  embrace  ;  and  to  make  them  more  emphatic  and 
enduring,  have  had  them  incorporated  into  the  Constitution  of 
the  Union — the  permanent  law  of  the  land.  Admit,  therefore, 
that  the  Legislature  of  a  State  may  be  absolute  and  without 
control  over  all  other  subjects,  where  its  authority  is  not  re- 
strained by  the  Constitution  of  the  State  or  of  the  United 
States ;  still,  viewing  these  amendments  as  we  do,  as  intended 
to  establish  justice — to  secure  the  blessings  of  liberty — ^to  pro- 
tect person  and  property  from  violence ;  and  that  these  were 
the  very  purposes  for  which  this  government  was  established, 
we  hold  that  they  constitute  a  limit  to  all  legislative  power,* 
Federal  or  State,  beyond  which  it  cannot  go ;  that  these  vital 
truths  lie  at  the  foundation  of  our  free,  republican  institutions  I 
that  without  this  security  for  personal  liberty  and  private  prop- 
erty, our  social  compact  could  not  exist.  No  Court  should 
ever  presume  that  it  was  the  design  of  the  people  to  entrust 
their  representatives  with  the  power  to  take  away  or  impair 
these  securities.  Such  an  assumption  would  be  against  all  rea- 
son. The  veiy  genius,  nature  and  spirit  of  our  institutions 
amount  to  a  prohibition  of  such  acts  of  legislation,  and  wil) 
overrule  and  forbid  them. 

I  admit,  that  all  criminal  jurisdiction  rightfully  belonging  to 
any  independent  community,  is  vested  in  our  State  govern- 
ments, except  where,  to  promote  the  general  welfare,  it  has  been 
expressly  delegated  to  the  national  government.  To  para- 
phrase the  language  of  a  distinguished  Justiciary,  the  Legisla- 
ture may  enjoin,  permit,  forbid  and  punish  ;  they  may  declare 
new  crimes ;  they  may,  in  a  word,  command  what  is  right,  and 
prohihii  what  is  wrong,  in  the  broadest  sense  ;  but  they  cannot 
commit  political  suicide,  or  rather  parricide^  by  violating  or  de- 
stroying the  great  first  principles   of  American  civil  liberty,   as 
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set  forth  and  declared  in  the  ten  amendments  of  the  Constitu- 
tion — a  legal  decalogue  for  everj'  civilized  society,  in  all  time  to 
come. 

No  such  attempt  would  be  considered  a  rightful  exercise  of 
legislative  authority.  To  maintain  that  our  Federal  or  State 
Legislature  possess  such  a  power,  is,  in  our  opinion,  a  political 
heresy,  altogether  inadmissible.  The  British  Parliament  dare 
not,  at  this  day,  with  all  its  transcendental  power,  commit  such 
ap  outrage.  For  such  monstrosity  in  legislation  we  must  go  to 
setni-imperial  France,  or  semi-barbarous  Russia.  Any  attempt 
in  this  country,  at  this  day,  to  establish  religion  ;  to  curtail  the 
freedom  of  speech  or  of  the  press ;  to  deprive  a  party  of  the 
privilege  of  appearing  personally,  or  by  counsel ;  to  inflict  cruel 
or  unusual  punishments ;  to  immure  a  prisoner  without  trial,  in  a 
dungeon  for  life ;  to  subject  a  citizen  to  a  star-chamber  pro- 
ceeding instead  of  a  public  trial ;  would  shock  not  only  the  com- 
mon sense,  but  sense  of  justice  of  the  teeming  millions  in  this 
free  and  happy  country!  Shame!  shame!  upon  such  legisla- 
tion, would  be  indignantly  uttered  by  ten  thousand  tongues ! 

No  republican  Legislature,  I  am  persuaded,  will  ever  be  so 
forgetful  or  regardless  of  moral  rectitude  as  to  incur  so  severe  a 
rebuke.  Our  law-makers  are  too  deeply  penetrated  with  a 
sense  of  duty  and  of  justice ;  too  profoundly  imbued  with 
moral  and  religious  principle ;  too  much  interested  in  the  en- 
joyment of  that  security  to  person  and  property,  (the  fruit  of  our 
free  institutions)  which  these  amendments  provide ;  too  indeli- 
bly impressed  with  the  worth  of  these  principles,  by  a  considera- 
tion of  their  cost,  deliberately  to  trample  them  under  foot 
Should  the  Legislature,  through  haste  or  inadvertence,  pass  an 
act  at  war  with  the  spirit,  object  and  design  of  our  social  sys- 
tem, as  manifested  in  this  charter,  it  would  become  the  impera- 
tive duty  of  the  Courts,  however  delicate  the  task,  to  vindicate 
the  rights  of  the  citizen,  by  pronouncing  such  a  Statute  invalid. 
This  Court  has  been  compelled  more  than  once  since  its  organ- 
ization, reluctantly  to  perform  this  painful  function. 

[2.]  Holding  then,  as  we  do,  that  the  inviolability  of  the  rule 
must  be  preserved,  which,  in  all  criminal  prosecutions  entitles  the 
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accused  to  be  confronted  with  the  witnesses  against  him,  does 
it  abrogate  the  Common  Law  principle,  that  the  declarations 
171  extremis  of  a  murdered  person,  as  to  the  homicide,  are  admissi- 
ble in  evidence  ?  The  right  of  a  party  accused  of  a  crime,  to 
meet  the  witnesses  against  him,  face  to  face,  is  no  new  princi- 
ple. It  is  coeval  with  the  Common  Law.  Its  recognition  in 
the  Constitution  was  intended  for  the  two-fold  purposes  of  giv- 
ing it  prominence  and  permanence.  The  argument  for  the  ex- 
clusion of  the  testimony,  proceeds  upon  the  idea  that  the  de- 
ceased is  the  witness,  when  in  fact  it  is  the  individual  who 
swears  to  the  statements  of  the  deceased,  who  is  the  witness. 
And  it  is  as  to  him  that  the  pri\nleges  of  an  oral  and  cross  ex- 
amination are  secured. 

The  admission  of  dying  declarations  in  evidence,  was  never 
supposed,  in  England,  to  violate  the  well-established  princi- 
ples of  the  Common  Law,  that  the  witnesses  against  the  ac- 
cused should  be  examined  in  his  presence.  The  two  rules 
have  co-existed  there  certainly,  since  the  trial  of  Ely,  in  1720, 
and  are  considered  of  equal  autliority. 

The  constant  and  uniform  practice  of  all  the  Courts  of  this 
country,  before  and  since  the  revolution,  and  since  the  adop- 
tion of  the  Federal  Constitution,  and  of  the  respective  State 
Constitutions,  containing  a  similar  provision,  has  been  to  receive 
in  evidence,  in  cases  of  homicide^  declarations  properly  made,  oi 
articulo  mortis. 

It  constitutes  one  of  the  exceptions  to  the  rule  which  rejects 
hearsay  evidence.  It  is  founded  in  the  necessity  of  the  case ; 
and  for  the  reason,  that  the  sanction  under  which  these  decla- 
rations are  made,  in  view  of  impending  death  and  judgment, 
when  the  last  hope  of  life  is  extinct,  and  when  the  retribntioBS 
of  eternity  are  at  hand,  is  of  equal  solemnity  as  that  of  state- 
ments made  on  oath.  With  the  policy  of  the  rule  which  has 
been  so  ingeniously  assailed  by  counsel  for  tlie  accused,  w« 
have  notMng  to  do.  I  will  not  deny  but  that  it  may  be  justified 
by  that  urgent  necessity,  which  is  a  sufficient  ground  for  dis- 
pensing with  any  rule.  Chief  Justice  lilghman  thought  there 
could  not  be  a  stronger  case  of  necessity,  than  that  which  re- 
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quires  the  declarations  of  the  dying  victim  of  secret  assassina** 
tion  to  be  received,  in  order  to  the  detection  and  punishment  o^ 
his  murderer.  Moreover,  he  supposed  that  its  allowance,  and 
the  knowledge  that  upon  it,  the  culprit  might  be  condemned, 
would  have  a  saving  and  protecting  influence  upon  society. 
Still  it  must  be  admitted  that  great  caution  should  be  observed 
in  the  use  of  this  kind  of  evidence  ;  and  (^aj^were^the  point,  Af^^ 
res  vnUgra,  much  might  be  said  against  the  practice. 

Without  dwelling  longer  upon  this  exception,  we  consider  it 
settled,  that  in  case  of  homicide^  declarations  by  one  mortally 
wounded  and  who  is  conscious  of  his  condition,  are  admissible 
in  evidence,  both  as  to  who  was  the  perpetrator  of  the  injury 
and  the  facts  which  attended  the  transaction. 

[3.]  The  only  remaining  ground  of  objection  is,  that  the 
evidence  does  not  sufficiently  show  that  the  deceased  knew  or 
thought  that  his  end  was  near ;  and  that  the  declarations  testi- 
fied to  were  made  with  the  belief  of  death  present  to  the  mind 
of  the  declarant.  That  declarations,  to  be  admissible  in  evidence, 
must  be  made  under  apprehension  of  immediate  death,  is  un- 
questionable*  The  facts  disclosed  by  the  record  satisfied  the 
mind  of  the  presiding  Judge,  as  they  do  ours,  that  the  statements 
were  made  at  a  time  when  the  deceased  was  without  hope  of  life, 
and  in  expectation  of  approaching  dissolution. 

The  wounds  were  inflicted  on  Saturday  night,  the  19th  of 
January,  1851 ;  one  of  which  was  so  severe  as  to  cause  a  pro- 
trusion of  the  membranes  of  the  intestines  from  the  abdomen ; 
and  in  this  state  the  deceased  lay,  so  exposed  to  the  bitter  cold 
of  wunter,  until  next  morning.  When  found,  he  was  com- 
pletely torpid,  and  he  continued  in  this  condition  until  he  died — 
before  sun-rise  Tuesday  morning — no  re-action  having  taken 
place  in  his  system. 

John  Evans  testifies  that  he  was  with  him  a  great  deal 
daring  his  illness,  spending  three  hours  or  more  at  one  time,  on 
Sabbath  evening.  He  heard  him  say  he  was  very  bad  off;  he 
was  cut  all  to  pieces,  and  he  believed  he  should  die.  John  J. 
Floumoy  swears,  that  on  Monday  afternoon,  about  4  o'clock,  he 
saw  Mays.     He  found  him  very  weak,  and  very  much  depressed 
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in  feeling.  He  stated  that  certain  persons  (naming  them)  who 
had  inflicted  the  wounds,  had  threatened  to  kill  him ;  and  that 
they  had  done  it — or  nearly  done  it.  William  Goodwin 
called  on  the  deceased,  on  Sunday 'and  Monday  evenings,  and 
staid  some  hours  with  him.  He  was  in  great  pain,  and  said 
he  would  never  get  over  it ;  that  he  was  cut  all  to  pieces ; 
and  that  he  wanted  Mr.  Evans  to  attend  to  having  these  people 
arrested,  if  he  died.  Seaborn  Skinner,  a  neighbor  of  the  de- 
ceased, and  known  to  him  as  a  member  and  a  class-leader  of  Ae 
Church,  called  on  him  on  Monday.  He  told  witness  he  thou^t 
he  would  die ;  and  when  he  bid  him  good  bye.  Mays  said 
to  witness,  he  never  expected  to  see  him  in  this  world  again, 
and  asked  him  to  pray  for  him. 

This  testimony,  embracing  as  it  does,  separate  conversations 
held  with  different  persons,  at  various  times,  at  their  respective 
interviews  with  the  deceased,  would  seem  to  be  conclusive  as  to 
the  belief  of  the  party,  that  he  was  a  dying  man ;  and  that,  con- 
sequently what  he  said  to  the  witnesses  on  these  occasions  was 
properly  submitted  to  the  Jury  by  the  Court,  and  with  equal 
propriety,  regarded  by  them  as  the  dying  dedaraiions  of  Alfred 
Mays,  in  the  full  view  of  death  and  eternity  as  just  at  hand. 

[4.]  Is  it  the  province  of  the  Judge  or  of  the  Jury  to  decide 
whether  the  deceased  thought  himself  dying  or  not,  when  he 
made  the  declarations  inculpating  the  defendant  ? 

His  Honor  Judge  Stames^  after  gi^'ing  to  this  case,  as  he  does 
all  others  which  come  before  him,  the  most  careful  and  scru- 
pulous attention,  and  bringing  to  bear  upon  it  that  clear  and  dis- 
criminating judgment,  patient  and  thorough  research,  which 
characterises  all  of  his  decisions,  held,  that  the  proper  course  to 
be  pursued  was  this :  that  a  prima  fade  case  of  the  moral  con- 
sciousness required,  should  be  exhibited  to  the  Court  in  the  first 
instance,  as  preliminary  to  the  admission  of  the  testimony. 
This  done,  the  evidence  should  be  received  and  left  for  the  Jury 
to  determine  whether  the  deceased  was  really  under  the  appre* 
hension  of  death  when  the  declarations  were  made,  which  they 
might  infer  either  from  circumstances  or  the  expressions  used. 

All  the  analogies  of  the  law,  as  to  proof  of  books,  hand-- 
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wiitingy  fte.,  would  s^m^  to  wmctioi)  tiup  pi90tio« ;  wi  it  is 
certainly  in  accordance  with  the  symmetry  of  our  Judicial  sj9* 
tern.  Up  to  the  time  of  Woodstock's  case,  decided  in  Eng- 
land in  1789>  tb?  whok  aul^ect  ae^ivis  to  have  b«w  left  lo  the 
Jnrj,  under  ih^  div^ction  of  tbe  Court,  aa  a  mixed  qmyrtioa  of 
law  and  fact.  Since  that  period,  it  has  been  held  thefe,  to  be  thft 
peenttar  and  eicolviiire  4«^  pf  ^  CoDrt,  tp  decide  wiiether  the. 
decedent  mad?  thf^  declai9Ltioi^  wd^r  thu  oonnoiauiiiQ^  of  i«- 
evitaUe  deeAfa^ 

[5.]  AflSripiiig  then,  na  we  dq^  the  doetrin^  of  tbe  Gireuit 
Judge,  that  the  condition  of  the  deceased  is  to  be  determined  by 
the  Jury,  by  his  statementSa  and  by  the  character  and  nature 
of  the  VV«iy9  hia  Appe^twee,  eonduqt,  ^,  w^y  abould  thia  wae 
of  fad  be  placed  upon  a  different  footing  from  any  other  ?  And 
if  there  be  evidence  to  warrant  the  Terdipt,  wl|y  ^liwld  it  be  dis- 
turbed by  this  or  any  other  Court? 

For  myself,  I  ii^vii$t9ay»ttuM:  the  t^itiiEieny  satiffiea  me,  that 
Alfred  Mzys  JeU  that  his  departure  was  at  hand ;  that  he  was 
goipg  the  WW  pf  fJl  fle^ ;  th^t  )^  we*  ftJly  ^ffi^nW  pf  the 
hwelescfness  of  his  pondit|OQf 

On  the  whql^,  therefore,  onr  conoJimonA  afe  eleeily  egeiait 

the  prjapner>  on  all  the  grp^nds  w  wl^inb  he  f eeks  a  reYeraai. 


Hq.  53.T^64ittETT  VawNwhi  plaintiff  in  errw,  »».  Cunn-  '^^ 

eoyopfiH^  St^a^s  &  Co,  and  otbeni  defendants  in  enror.  ^^ 

of  th«  Court  beloV.  to  s^ndion  apeti^on  for  certiorari  which  fppUci^^ini 
was  granted ;  bat  before  the  Court  had  considered  and  decided  upofi  any  of 
HMgmads  efavrorallftgadinttie  p«titioii,  the  plaintiff  m  error  sued  out  hSi 
writ  of  error  to  this  Court,  and  on  a  motiap  ^  diwwwi  the  viit  of  en«r 
on  the  ground  that  it  had  been  prematurely  sued  out,  the  motion  was  al- 
lowed by  the  Court. 
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TanNesB  vs.  CheeBeborough,  Stearns  A  Oo.  et  al. 

Application  for  certiorari.    Decision  by  Judge  Starnes,  2d 
March,  1852. 

A  motion  was  made  to  dismiss  the  writ  of  error  in  this  case, 
on  the  ground  that  the  same  was  sued  out  to  an  interlocutory 
order,  viz :  the  decision  of  Judge  StameSy  in  granting,  ex  partej 
the  writ  of  certiorariy  there  being  as  yet,  no  final  decision  in  the  ' 
cause.  The  errors  assigned  were :  1st.  That  the  proper  no- 
tices and  steps  were  not  made  prior  to  the  application  for  the 
vfnioi  certoirari;  and  2d.  That  the  grounds  taken  for  a  cer- 
tiorariy were  not  good  in  law. 

John  K.  Jackson  and  A.  H.  H.  Dawson,  for  the  motion. 

Montgomery,  contra. 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  defendants  in  error  have  made  a  preliminary  mo- 
tion in  this  case,  and  insist  that  the  writ  of  error  was  prema- 
turely sued  out  by  the  plaintiff.  An  ex  parte  application  had 
been  made  to  the  presiding  Judge  of  the  Court  below,  for  a 
certiorariy  which  application  was  granted.  No  final  decision  had 
been  made  by  the  Court,  upon  any  of  the  grounds  of  error  al- 
leged in  the  petition  for  certiorari  When  the  Court  shall  con- 
sider and  decide  the  grounds  of  error  taken 'in  the  petition,  the 
judgment  may  be  in  favor  of  the  present  plaintiff  in  error;  non 
constaly  that  the  decision  will  be  against  him,  and  that  he  will 
be  injured  thereby.  The  sanctioning  the  application  for  cerHo- 
raW  was  the  appropriate  method  of  getting  the  question  before 
the  Court  below  for  its  decision.  This  case  comes  fully  \^id)in 
the  principles  decided  in  Carter  and  wife  v$,  Buchanan j  (2  Kdly, 
338)  and  recently  in  the  case  of  Jones  et  al.  vs.  Doughertyy  de- 
cided at  Cassville,  during  the  last  term  of  the  Court,  not  yet  re- 
ported. The  writ  of  error  must,  therefore,  be  dismissed,  hav- 
ing been  issued  prematurely. 
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No,  54. — Wm.  J.  McBride,  administrator,  &c.  plaintiff  in  er- 
ror, vs,  Elizabeth  M.  M.  Greenwood  and  others,  defend- 
.  ants  in  error. 

[1.]  If,  by  a  marriage  contract,  property  U  vested  in  trufttees  for  the  bene- 
fit of  the  hosband  and  wife  and  the  fruit  of  the  marriage,  and  subsequent- 
ly an  abeolnte  divorce  is  granted  to  the  hasband,  the  wife  may,  after  the 
diTorce,  by  proper  conveyance,  the  tnistees  being  partiee  thereto,  trails 
fer  all  her  rights  and  interests,  under  the  marriage  contract,  to  her  Uiv* 
mer  husband ;  she  being,  qMoad  hod  hfeme  aole  and  sui  juri*, 

[2.]  The  parties  to  a  marriage  contract,  may,  by  the  consent  of  the  trustees, 
dispose  of  their  own  interests,  under  the  contract.  They  cannot  defeat 
the  interests  of  remainder-men,  not  parties  to  the  agreement. 

1 8.]  A  conveyance  by  the  former  wife  of  all  of  her  right,  title  and  interest 
under  the  marriage  contract,  does  not  estop  her  from  claiming  the  same 
property,  subsequently,  as  the  heir  or  distributee  at  law,  oi  her  child,  the 
fruit  of  the  marriage,  who  took  the  property  in  fee,  under  the  marriage 
contract. 

In  Eqoity,  in  Richmond  Superior  Court.  Tried  before  Judge 
Starnes,  January  Term,  1852. 

On  26th  day  of  June,  1828,  Benjamin  L.  Greenwood  and 
Elizabeth  M.  M.  Scurry,  in  contemplation  of  a  marriage  about 
to  be  solemnized,  entered  into  the  following  marriage  settle- 
ment : 

Georgia  : 

This  indenture,  iripariitey  made  and  entered  into  this  twenty- 
sixth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-eight,  and  of  the  Independence  of  the 
United  States,  the  fifty-second,  between  Benjamin  Leigh 
Greenwood,  of  the  County  of  Richmond  and  State  aforesaid,  of 
the  first  part,  Elizabeth  Melvina  Mounger  Scurry,  of  the  County 
of  Columbia  and  State  aforesaid,  of  the  second  part,  and  George 
L.  Twiggs  and  William  W.  Montgomery,  of  the  County  of  Rich- 
mond and  State  aforesaid,  and  Benjamin  Leigh  of  the  County 
of  Columbia  and  State  aforesaid,  (trustees  of  the  said  Eliza- 
beth M.  M.  Scurry)  of  the  third  party.     Whereas,  Richard  0 
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Scarry,  the  fkther  of  tbe  said  Elizabeth  M.  M.  late  of  the  Coun- 
ty of  biclntaiond  and  Statb  aforesaid,  deceased,  in  and  by  bis 
Uusi  will  and  te^ment,  bearing  date  on  di^  nintii  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  i^tgfat  hundred 
and  seventeen,  did  priye  and  bequeath  unto  his  said  daughter^ 
the  said  Elizabeth  M.  M.  the  whole  of  bis  estate,  both  real  and 
personal,  and  in  and  by  said  will,  did  nominate,  constitute  and 
appoint  Beiijaiiiin  Leigh,  of  Ooluhnbia  County^  sole  exe<iutor 
ttfer^}.  With  power  to  dispoise  of  said  pmperty,  in  skid  will 
mentioned,  in  such  manner  as  he  might  think  proper  and  meet 
for  the  benefit  oi  his  said  daughter*    And  also,  in  and  by 
said  will,  deelared,  that  the  said  property  or  die  proceeds  there- 
of should  not  be  paid  over  and  ddivered  to  her  until  she' should 
Main  the  ML  age  of  twtentyK)ne  years^  dl  whidi  wiH  more  ftilly 
lipp^ftf  by  referehte  to  said  tlscited  Will,  remaining  in  the  custo- 
dy oJT  tbe  Court  of  Ordinary  of  the  County  of  Richmond,  and 
State  aforesaid,  where  the  same  was  proved  and  admitted  to  re- 
cord^  by  virtue  of  which  >smd  will)  she,  the  said  Elizabeth  M. 
M.  is  entitled  unto  all  and  singular  the  said  property^  real  and 
personal,  atid  the  proceeds,  rents,  issues  and  profits  thereof,  ac- 
cording to  the  terms,  stq>ulations  and  provisions  in  said   will 
contained.    And  whereas,  by  the  permission  of  Ood,  a  dmut- 
riage  is  intended  to  be  diort^  had  and  solemnized  bet^ireen 
the  said  Benjamin  L.  Greenwood  and  the  said  Elizabeth  Mel- 
vina  Mounger  Scurry,  and  it  is  agreed  by  and  between  the 
said  Benjamin  L«  and  the  said  Elizabeth  M.  M.  that  if  the  sud 
intended  marriage  shall  take   effect  and  be  solemnized,  then, 
notwithstanding  said  marriage,  .he,  the  said  Benjamin  L.  his 
eicecutors,  admimstrators  and  «s8igns|  shall  not  and  will  not 
intermeddle  with  the  said  property,  reid  or  personal)  nor  the 
i^nts,  issues  and  profits  thereof  further  or  in  any  other  manner 
l^ali  as  is  hereinafter  stipulated,  mentioned,  and  agreed  upon. 
And  whereas,  the  said  {property  consists  mostly  of  money, 
totes,  bonds  and  other  securities  for  money^  and  housdiokl 
furniture,  which  said  property  is  now  in  the  hands  and  under 
tihe  control  and  direction  of  the  said  iBenjamin   Leigh,  the  ex- 
ecutor of  the  said  will  of  the  said  Richard  O.  Scurry  and  the 
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gttardkti  of  the  said  Elisabeth  M.  Mv  to  be  by  Urn  dispoied  of 
ttOcofdittg  to  the  direction  of  tke  said  wilL  Aad  whereas,  k  w 
agreed  by  aad  between  the  snaid  Benjamin  L»  Qreenwood  ainl 
Ifae  stiid  Elisabeth  M.  M.  Scurry,  that  the  said  property  and  lea*- 
tate^  goods  and  «dbcts  so  bdonging  to^  and  being  the  propeitjr 
of  the  said  Elisabeth  M .  M.  in  case  the  intended  marriage  shall 
take  dfeoty  shall  not,  in  any  erent  Mrhattver)  be  subject  or  Ua** 
ble^  either  at  Law  or  in  Eqoky,  to  the  payment  of  any  of  the 
debts  of  the  eaid  fienjamin  L.  Qreenwood  at  present  coalract» 
edy  end  aow  due^  tiod  owing  6r  to  become  due,  and  owing  by 
him,  or  any  debt  or  debts  which  may  be  by  him  in  future  con<^ 
tmcted  and  due  and  owing  on  any  account,  or  for  any  purpose 
wfaateFsr.  And  it  is  further  agreed,  that  the  said  pmperty^ 
mottey,  goods  and  effects,  whether  in  possesion  or  in  aetie% 
shaH  be  secured^  transfemd,  conveyed  and  asssled  to  the 
eaid  Qeorge  L^  Twiggs,  William  W.  Montgomery  and  Bes^ 
nrin  Leigh,  (tru^ees  as  aforesaid^)  on  the  trusts  and  so  and  Sot 
the  uses  and  trusts^  intents  and  purposes  hereafter  mcnlioaedy 
vspMflRBed  and  deciared>  a»d  so  and  for  no  other  trust,  usesi  in- 
tents or  purposes,  whatever-.  Now,  thercibre,  ibis  indenture 
Nvitaiesselih  that  the  said  Elisabeth  Mchitia  Mounger  Scuriy>  by 
and  with  tbe  cimsent  and  approbation  of  her  intended  husband, 
4ie  said  Benjaasin  L.  Qtteenwood,  and  abo  by  md  widi  the 
consent  and  approbation  of  her  said  gaaidian,  the  said  Benja^ 
min  Ii«i^>  who  is  also  the  sole  executor  of  the  last  will  and 
testament  of  the  said  itichardO^  ScoRy,  which  consent  of  the 
>naid  Benjamin  L.  Qreenwood  and  Benjamin  Leigh,  is  mtam 
feated  and  declared  by  their  being  parties  to  these  presents  and 
signing  atnd  sesiibg  the  aande^  nod  for  and  in  cmisideration  of 
the  fenud  intended  marriage  and  ef  the  sum  of  one  dollar  to  her  in 
hand  paid  at  and  before  the  sealing  and  detivery  of  these  pt^ 
sents,  the  receipt  wJhereof  is  hereby  acknowledged,  and  to  the 
intent  that  tbe  said  estate^  bodi  red  and  personal,  money,  goods 
and  efieota,  bonds,  bilb,  notes  aad  other  securities  for  moneys 
and  the  rents,  issues,  profits  and  prooeeds  thereof^  may  be  se«- 
cured  and  applied  upon  the  trusts  and  to  and  for  die  uses^  itr- 
tents  and  punpoees,  hereinafter  expressed  and  declared,  hath 
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granted,  bargained,  sold,  aliened,  conyeyed  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  alien,  convey  and 
confirm  unto  the  said  George  L.  Twiggs,  William  W.  Mont- 
gomery and  Benjamin  Leigh,  (trustees  as  aforesaid)  and  the 
surrtvor  of  them  and  the  executor  and  administrator  of  the 
aurrivor  of  them,  ail  the  estate,  real  and  personal,  money, 
goods  and  effects,  bonds,  bills,  notes  and  other  securities  for 
money,  and  household  and  kitchen  furniture,  and  other  efifecta 
which  she  is,  or  may  be  entitled  unto,  under  and  by  virtue  of 
tlie  said  last  will  and  testament  of  her  said  father,  Richard  O. 
Scurry,  to  have  and  to  hold  the  said  estate,  real  and  personal, 
money,  goods,  bonds,  bills,  notes  and  other  securities  for  mon- 
ey and  household  and  kitchen  furniture  and  other  effects,  unto 
the  said  George  L.  Twiggs,  William  W.  Montgomery  and  Ben- 
jamin Leigh  and  the  survivor  and  executor  and  administrator  of 
them  in  fee  simple,  upon  the  trusts  and  so  and  for  the  several 
uses,  intents  and  purposes  hereinafter  mentioned  and  declared, 
and  none  others.  That  is  to  say,  that  they,  the  said  George  L. 
Twiggy,  William  W.  Montgomery  and  Benjamin  Leigh,  and  the 
survivors  of  them,  and  the  executors  and  administrators  of  the  sur- 
vivors of  them,  shall  and  may,  by  and  with  the  consent  of  the  said 
Benjamin  L.  and  Elizabeth  M.  M.  expend,  lay  out  and  invest  the 
said  money,  goods,  bills,  bonds,  notes  and  other  securities  for  mon- 
ey and  other  property  and  effects,  in  land  and  negroes,  or  in  any 
other  property  which  may  be  agreed  upon  by  and  between  all 
the  parties  to  these  presents ;  and  shall  and  will  immediately  firom 
and  after  the  solemnization  of  the  said  intended  marriage,  and  so 
soon  as  the  said  property,  goods,  money  and  effects  can,  ac- 
cording to  the  provisions  of  the  said  will  of  the  said  Richard 
O.  Scurry,  be  paid  over  to  them,  as  trustees,  as  aforesaid  by 
the  said  executor  of  the  said  will,  permit  and  suffer  the  said 
Benjamin  L.  and  his  intended  wife,  the  said  Elizabeth  M.  M. 
to  have,  hold,  possess  and  enjoy  the  said  land  and  negroes  and 
other  property,  real  and  personal,  with  the  appurtenances,  and 
to  receive  the  rents,  issues  and  profits  thereof,  for  the  purpose 
of  supporting  and  maintaining  the  said  Benjamin  L.  and 
Elizabeth   M.   M.  and  such  child  or    children   as  may   be 
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bom  of  the  said  Elizabeth  M.  M.  during  her  coverture 
with  the  said  Benjamin  L.  for  and  during  the  joint  lives  of 
the  said  Benjamin  L.  and  Elizabeth  M.  M.  and  the  Ufe  of 
the  surrivor  of  them ;  but  upon  this  special  understanding 
and  agreement,  by  and  between  all  the  parties  to  this  in* 
denture,  that  neither  the  land,  negroes,  goods,  money  nor 
any  other  part  or  portion  of  the  said  property,  real  and 
personal,  nor  the  rents,  issues,  or  profits  thereof,  or  any  part  or 
portion  of  them,  or  either  of  them,  shall  go  to,  or  be  subject, 
either  at  Law  or  in  Equity,  to  the  payment  of  any  of  the  debts 
of  the  said  Benjamin  L.  Greenwood  already  contracted,  or 
which  may  be  by  him  at  any  future  time  contracted.  And  that, 
if  the  rents,  issues  and  profits  of  the  said  property,  real  or  per- 
sonal, shall,  at  any  time,  be  more  than  sufficient  to  support  the 
said  Benjamin  L.  and  Elizabeth  M.  M.  and  the  child  or  chil* 
dren  which  may  be  the  fruit  of  the  said  intended  marriage, 
then  such  overplus  shall  be  invested  by  the  said  trustees,  in 
such  property,  real  or  personal,  as  may  be  agreed  upon  by  and 
between  all  the  parties  to  these  presents,  to  be  held  by  the  said 
trustees,  or  the  survivors  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  upon  the  same  trusts,  and  to  and 
for  the  same  uses,  intents  and  purposes  hereinbefore  and  here- 
inafter mentioned  and  declared.  And  in  the  event  of  the  death 
of  the  said  Elizabeth  M.  M.  Scurry,  leaving  a  child  or  children," 
the  fruit  c^  the  said  intended  marriage,  then  upon  trust  that 
they,  the  said  George  L.  Twiggs,  William  W.  Montgomery  and 
Benjamin  Leigh,  and  the  survivors  of  them  and  the  executor  and 
administrators  of  such  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor,  shall  and  will  continue  to 
permit  the  said  Benjamin  L.  Greenwood,  to  have,  hold  and  keep 
possession  of  the  said  property,  real  and  personal,  and  receive  the 
said  rents,  issues  and  profits  thereof,  under  the  restrictions  and 
limitations,  and  for  the  purposes  hereinbefore  mentioned,  for  the 
support  of  himself  and  the  said  child  or  children  for  and  during 
the  term  of  his  natural  life.  And  from  and  immediately  af^er 
his  death,  then  upon  the  further  trust  and  confidence,  that  they, 
the  said  George  L.  William  W.  and  Benjamin,  and  the  survivor 
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of  them  and  the  execut)ors  and  admioistratora  of  such  siirnvcHrf 
ahall  and  will  convey,  transfer  a^d  set  o?ar  by  proper  aii4  If^;al 
conveyaocesy-tbe  whole  and  eveiy  part  pf  the  said  prapfr^»  i^ 
and  personal,  and  the  increase  thereof,  and  the  rests,  is^v^  aQ4 
profits  of  the  same,  to  the  said  child  or  ohildreii,  share  and 
share  alike,  in  fee  simple,  and  freely  discha^d  from  all  iiirthef 
trusts,  And  in  case  the  said  Elizabeth  M.  M,  should  die  in  ik^ 
ltfe*t]ise  of  the  flaid  Benjamin  L.  and  without  leaving  a  chiU  or 
children,  such  child  or  children  should  all  die  ip  t&e  life-tiine 
of  the  said  Benjamin  L.  then  upon  the  further  truatf  thrt  they, 
the  said  George  L.  William  Wr  and  BepjamiOt  ^<1  ^^  scqrvivm^ 
of  themif  and  the  executors  and  administrators  of  s«cb  fumyor 
shall  and  will  permit  wd  sufcr  the  9aid  Benjamin  L*  to  have , 
hold,  keep  and  possess  all  and  singular  th^  said  prpp^ rty^  xesi 
and  personal,  with  the  increase  thereof,  apd  the  reptSy  i9ltueii  and 
profits  thereof,  for  his  support;  and  maintaipapce  for  and  during 
the  term  of  his  natural  life ;  and  from,  and ,  imfn^diately  nfter 
his  decease,  that  they  shall  and  will  convey,  asfigii  ppd  set 
over  all  the  said  property,  real  and  personal}  with  the  iiM^nw^ 
tbereoff  to  such  person  or  persons  and  in  suoh  mumer  as  the 
aaid  Beniamin  L.  Greepwood  shall  apd  mfiy  order,  direot  and 
appoint,  by  his  last  will  and  testament}  m  vritipg,  duly  ex^pted 
in.  the  pveseneeof  tbr^e  «r  more  crediUo  witp^imii.  Mi  4i 
case  he  should  fail  or  neglect  to  make  sneb  will  or  njqiointja^entt 
then,  that  tbey  shall  and  will  convey,  trMksfer  and  ^  pv«r  the 
i^aid  propertyi  xeai  and  persop^l,  a^d  the  immm  tb^0af,  1^ 
gether  with  the  rpnte}  isspes  ppd  profits  of  tbft  wo«9  tp  Di#  }^ 
gal  heics  and  representatives  <^  th^  md  Be^piain  Ih  'm  f^ 
^simple,  fihwre  and  share  alike,  ami  by  prq)^r  ai»d  )#gpl  i^isp^ 
lances.  And  in  ca^e  the  said  Benj^ipin  hf  Orpppwood  phaU 
die  in  the  life-time  of  the  said  Elizabeth  At  Sf.  SPW7,  loaviif 
%  child  or  children,  the  fruit  of  the  said  jiptppded  paniagp,  tjtal, 
upop  this  further  trust  and  confidencoi  thatihey,  tho9ei4(3fi0iKgf 
X^  Twiggs,  William  W.  Moptgomery  apd  B<«>|?3nfw  Leigh, 
and  the  swivpr  of  them,  and  the  ejuHfu^^fu  mi  pdpu^vitvptofs 
of  such  survivor,  shall  and  w^l  pennit  wd  spfo  Ihe  8ai4 
£IvBabeth  jH.  M-  Scurry,  to  have,  JMd,  be^  mi  poi^aess 
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the  said  property,  real  and  personal,  and  the  increase  thereof, 
and  the  rents,  issues  and  profits  of  the  same,  under  the  restric* 
tions  and  limitations  hereinbefore  named,  for  the  support  of  her» 
self  and  the  said  child  or  children,  for  and  during  the  term  of 
her  natural  life;  and  from  and  immediately  after  the  deeease 
of  the  said  £lizabeth  M.  M.  Scurry,  then,  upon  this  further 
trust  and  confidence,  that  they,  the  said  George  L.  ^^iam  W. 
and  Benjamin,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivors,  shall  and  will  convey,  transfer 
and  set  over  by  proper  and  legal  conveyances,  the  whole  and 
eveiy  part  of  the  said  property,  both  real  and  personal,  and  the 
increase  thereof,  together  with  the  rents,  issues  and  profits  of 
the  same,  to  the  said  child  or  children,  share  and  share  alike,  in 
fee  simple,  and  freely  discharged  from  any  further  trust  And 
in  case  the  said  Benjamin  L.  shall  die  in  the  life-time  of  the 
said  Elizabeth  M.  M.  and  without  leaving  a  child  or  children, 
of  the  said  marriage,  or  leaving  a  child  or  children,  such  child 
or  children  should  all  die  in  the  life-time  of  the  said  Elizabeth 
M.  M.  then,  upon  this  further  trust  and  confidence,  that  they,  the 
said  Qeorge  L.  William  W.  and  Benjamin,  and  the  surtivor  of 
them,  and  the  executors  and  administrators  of  such  survivor, 
shall,  and  will,  immediately  upon  the  happening  of  either  of  the 
said  last  mentioned  events,  convey,  assign  and  set  over,  by  legal 
and  proper  conveyances,  the  whole  of  said  property,  real  and 
persona],  and  the  increase  thereof,  together  vrith  the  rents,  issues 
and  profits  of  the  same,  to  the  said  EUzabeth  M.  M.  in  fee  sim- 
ple, and  freely  discharged  from  any  other  trust  And  the  said 
Benjamin  L.  Greenwood,  for  himself,  his  heirs,  executors,  ad- 
ministrators and  assigns,  doth  promise,  covenant  and  agree  to, 
and  vnth,  the  said  Elizabeth  M.  M.  Scurry,  and  to  and  voth  the 
said  George  L.  Twiggs,  William  W.  Montgomery  and  Benjamin 
Leigh  and  the  survivor  of  them,  and  the  executor  and  ad- 
ministrator of  such  survivor,  that  they,  the  said  Greorge  L. 
Twiggs,  William  W.  Montgomeiy  and  Benjamin  Leigh,  and 
the  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  shall  and  may  take,  hold,  keep  and  enjoy,  all  and 
singular  the  said  property,  real  and  personal,  and  the  increase 
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thereof,  hereinbefore  conveyed  to  them   bj  the  said  Elizabeth 
M.  M.  upon  the  trusts  and  confidence,  and  to  and  for  the  uses, 
intents  and  purposes  hereinbefore  mentioned,   expressed   and 
declared.     And  that  he  "will  do  no  act  to  hinder,  frustrate  or  defeat 
the  true  intent  and  meaning  of  these  presents;  and  that  they 
shall  and  may,  hold  the  said  property  without  the  let,  suit,   trou- 
ble or  denial  of  the  said  Benjamin  L.  his  heirs,   executors,   ad* 
ministrators  or  aissigns.     And  further,  that  he  the  said  Benjamin 
L.  his  executors,  administrators  or  assigns,  shall  and  will  at  any 
time  or  times  hereafter,  upon  the  reasonable  request  of  the  said 
George  L.  William  W.  and  Benjamin,  or  the  sunrivor  of  tiiem, 
or  the  executots  and   administrators  of  the  survivor,  make,  do 
and  execute,  or  procure,  to  be  made  done  and   executed,  and 
suffer  and  permit  his  said  intended  wife  to  do,  make  and  exe- 
cute, or  in  conjunction  with  her,  will  do,  make,  and   execute, 
as  may  be  deemed  most  legal  and  correct,  all  and  every   such 
further  and  other  reasonable  and   lawful  act  or  acts,  thing  or 
things,  devices  and  assurances  in  the  law,  whatsoever,  for  the 
further,  better  and  more  perfect  conveyance,  assignment  and 
transfer  of  the  said  property,  real  and  personal,  and  its  increase, 
and  the  rents,  issues  and  profits   of  the  same  unto  the    said 
Qeorge  L.  Twiggs,  William  W.  Montgomery   and  Benjamin 
Leigh,  and  the  survivor  of  them,  and  the  executors  and  admin- 
istrators of  such  survivor,  to  and  for  and  upon  the  several  trusts, 
intents  and  purposes  hereinbefore  expressed  and  declared,   ac- 
cording to  the  true  intent  and  meaning  of  these  presents,  as  by 
them  or  any  of  them,  or  their  or  any  of  their  counsel,  learned 
in  the  law,  shall  be  reasonably  devised  or  advised  and  required. 
And  the  said  George  L.  Twiggs,  William  W.  Montgomery  and 
Benjamin  Leigh,  for  themselves,  their  executors  and  administra- 
tors and  assigns,  do  covenant,  promise  and  agree   to,  and  with 
the  said  Benjamin  L.  Greenwood  and  Elizabeth  M.  M.  Scurry, 
that  they  will  take,  receive  and  accept  the  said  property,  real 
and  personal,  hereinbefore  by  the  said  Elizabeth  M.  M.  to  them 
conveyed,  upon  the  several  trusts,  and  to  and  for  the  uses,  in- 
tents and  purposes  hereinbefore  expressed  and  declared,  and  to 
and  for  no  other  intent  or  purpose  whatever.    And  further,  they 
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¥dU  faithfully  execute  and  perform  the  said  several  trusts,  and 
hold  the  said  property,  real  and  personal,  for  no  other  purposes 
than  those  herein  mentioned  and  declared,  according  to  the 
true  intent  and  meaning  of  these  presents.  And  it  is  further 
mutually  agreed,  and  declared  by  and  between  all  the  parties  to 
these  presents,  that  in  case  the  said  Benjamin  L.  and  the  said 
Elizabeth  M.  M.  or  the  survivor  of  them,  shall  be  desirous  to 
have  the  said  property,  real  or  personal,  herebbefore  conveyed 
and  assured,  or  any  part  thereof,  sold,  and  the  money  arising 
from  such  sale  invested  in  any  other  property,  real  or  personal, 
stock  or  fund,  or  placed  out  upon  any  security  ;•  and  shall  sig* 
nify  such  his,  her  or  their  desire,  by  writing  under  his,  her  or 
their  hand,  or  hands,  signed  in  the  presence  of  two  or  more 
credible  witnesses ;  that  then,  the  said  trustees,  or  th^  survivors 
of  them,  and  the  executors  and  administrators,  or  the  survivor, 
shall,  accordingly,  sell  and  dispose  of  the  said  property,  real 
and  personal,  or  any  part  thereof,  and  invest,  place,  lay  out  or 
dispose  c£  the  money  arising  by  the  sale  thereof,  in  such  other 
property,  real  or  personal,  stock,  funds  or  securities,  or  in  such 
other  manner  as  the  said  Benjamin  L.  and  Elizabeth  M.  M.  or 
the  survivor  of  them,  shall,  by  such  writing  as  aforesaid,  direct, 
Emit,  or  appoint;  provided,  however,  that  the  said  trustees 
or  the  survives  of  them,  or  the  executors  and  administrators  of 
such  survivor,  shall  approve  of  and  give  his  or  their  consent  to 
such  sale,  purchase  and  investment.  Which  said  property,  real 
and  personal,  stocks,  funds  or  securities,  when  so  purchased, 
shall  be  transferred,  assigned,  conveyed,  settled  and  assured  so 
and  in  such  manner  as  that  the  same,  with  the  increase,  rents, 
issues  and  profits  thereof,  may  remain,  continue  and  be  applied 
and  disposed  of,  to  and  for  and  upon  the  same  trusts,  uses,  intents 
and  purposes  as  the  said  property,  real  and  personal,  hereinbefore 
conveyed,  are  hereinbefore  directed,  limited  and  appointed,  to 
go  and  be  applied  and  be  disposed,  and  that  in  all  respects,  ac- 
cording to  the  true  intent  and  meaning  of  these  presents.  And 
in  case  of  the  death  or  removal  of  any  one  or  all  of  the  said 
trustees,  it  is  mutually  agreed  by  and  between  all  the  parties  to 
these  presents,  that  the  said  Benjamin  L.  Greenwood  and  Eliza- 
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beth  M.  M.  Seurryi  during  their  joint  lives,  and  either  of  them 
after  the  death  of  the  other,  shall  and  may  nominate  and  appoint 
one  or  more  trustees  to  the  said  property,  real  or  personal,  here- 
in conveyed,  upon  the  same  trusts,  and  to  and  for  the  same  uses, 
intents  and  purposes  hereinbefore  mentioned  and  declared,  but 
such  appointment  shall  not  be  made,  unless  by  the  consent  of 
the  surviving  and  unremoved  trustees  of  one  of  tbem,  which 
said  appointment  shall  be  made  under  the  hands  and  seals  of 
the  said  Benjamin  L.  and  Elizabeth  M.  M.  or  the  survivor  of  them, 
in  the  presence  of  two  or  more  credible  witnesses,  and  be  attached 
to  these  presents,-  and  form  a  part  thereof.  And  in  case  of  the  death 
of  the  said  Benjamin  L.  Greenwood  and  the  said  Elizabeth  M. 
M.  Scurry,  and  of  any  or  all  of  said  trustees,  other  trustees 
should  t>e  necessary  to  carry  into  effect  the  true  intent  and  mean- 
ing of  these  presents,  then,  and  in  such  a  case,  a  trustee  or  trus- 
tees shall  and  may  be  nominated  and  appointed  by  a  Court  of 
Equity,  for  the  purpose  of  carrying  these  presents  into  full  ef- 
fiect  And  whereas,  the  said  property  hereinbefore  conveyed,  is 
now  in  the  hands  of  the  said  Benjamin  Leigh,  as  executor  of  the 
last  wiH  and  testament  of  the  said  Richard  O.  Scurry,  deceased, 
to  be  delivered  over  by  him,  according  to  the  provisions  of  the 
said  vrill.  Now,  it  is  mutually  agreed  by  and  between  all  the 
parties  to  these  presents,  that  when  the  time  arrives  at  which  the 
said  property  is  to  be  handed  over,  the  said  Benjamin  Leigh 
shall  deliver  the  same  to  the  said  trustees,  taking  their  receipt  for 
the  same,  which  shall  be  a  full  and  complete  discharge  to  him 
from  the  said  Benjamin  L.  and  Elizabeth  M.  M. — ^the  said  trus- 
tees to  hold  the  same  upon  the  terms  and  stipulations  hereinbe- 
fore mentioned.  In  witness  whereof,  the  parties  to  these  pre- 
sents have  hereunto  set  their  hands  and  affixed  their  seals,  the 
day  and  year  first  above  written. 

Signed,  aealed  andl  BENJ.  L.  GREENWOOD,  [i.  8.1 

deUyered  in  pre- 1  ELIZABETH  M.  M.  SCURRY,  [l.  a] 

aenceofns,  (  BENJ.  L.  GREEITWOOD,  [k  a.  J 

^ '^ ^  GEORGE  L.  TWIGGS,  [l.  B.] 

W.  W.  MONTGOMERY,  [l.  b.] 
BENJ.  LEIGH,  [l.  s.] 


HniBT  G&EENWOOD, 

Nelson  Carter, 
Thomas  S.  Martw. 


Subsequently,  difficulties  having  arisen,  Benjamin  L.   Green- 
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wood  sued  for  and  obtained  a  divorce,  a  vinculo  mairimaniij  from 
his  wife,  Elizabeth  M.  M.  Greenwood.  Subsequent  to  the  di- 
vorce, Elizabeth  M.  M.  Greenwood  executed  a  release,  of  which 
the  following  is  a  copy : 

Geobgia: 

This  indenture,  tripariUej  made  and  entered  into  this  twenty- 
eighth  day  of  August,  in  the  year  of  our  Lord  eighteen  hundred 
and  thirty-eight,  and  of  the  Independence  of  the  United  States, 
the  sixty-third,  between  Elizabeth  M.  M.  Greenwood,  formerly 
Scurry,  and  lately  the  wife  of  Benjamin  Leigh  Greenwood,  of 
the  County  of  Baker  and  State  aforesaid,  of  the  first  part,  the 
said  Benjamin  L.  Greenwood  of  the  County  of  Baker  and  State 
aforesaid  of  the  second  part,  and  George  L.  Twiggs  and  Wil- 
liam W.  Montgomery,  both  of  the  County  of  Richmond  and 
State  aforesaid,  (trustees  of  the  said  Elizabeth  M.  M.)  of  the 
third  part.  "Whereas,  heretofore,  to  wit,  on  the  twenty-sixth  day 
of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-eight,  a  deed  of  marriage  settlement  was  entered  in- 
to by  and  between  the  said  Elizabeth  M.  M.  and  the  said  Ben- 
jamin L.  whereby  the  property  belonging  to  the  said  Elizabeth 
M..M  was,  by  their  consent,  transferred  and  conveyed  to  the 
said  George  L.  Twi^s  and  William  W.  Montgomery,  and  one 
Benjamin  Leigh,  (since  deceased)  as  trustees  for  the  said  Eliza- 
beth M.  M.  to  and  for  the  uses,  intents  and  purposes,  and  upon 
the  special  trusts  and  confidence  therein  described  and  provided 
for,  all  of  which  will  more  fully  appear,  by  reference  to  the  said 
deed  of  marriage  settlement,  which  will  be  found  of  record  in  the 
office  of  the  Clerk  of  the  Superior  Court  of  Richmond  County  in 
the  State  aforesaid.  And  whereas,  the  intended  marriage  between 
the  said*  Elizabeth  M.  M.  and  the  said  Benjamin  L.  mentioned 
in  said  marriage  setdement,  was  solemnized  between  the  parties 
on  the  said  twenty-sixth  day  of  June  in  the  year  of  our  Lord 
eighteen  hundred  and  twenty-eight,  and  the  property  described  in 
the  said  indenture,  reduced  to  the  possession  of  the  said  Ben- 
jamin Leigh  Greenwood,  by  and  with  the  consent  and  approba- 
tion of  the  said  trustees.    And  whereas,  the  said  Benjamin  L. 
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and  the  said  Elizabeth  M.  M.  lived  together  as  man  and  wife 
for  several  years,  and  until  the  eleventh  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-six, 
and  caused  the  said  Benjamin  L.  to  institute  in  the  Superior 
Court  of  the  County  of  Baker  and  State  aforesaid,  an  action  at 
law  against  the^aid  Elizabeth  M.  M.  for  a  divorce,  which,  said 
action  came  on  to  be  tried,  and  vras  tried,  in  the  Superior 
Court  of  Baker  County,  at  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-seven,  before  a  Spe- 
cial Jury,  when  the  following  verdict  was  returned,  pronounced 
and  recorded,  viz : 

"  We  find  that  sufficient  proofs  have  been  referred  to  our  con- 
sideration, to  authorize  a  total  divorce,  that  is  to  saj,  a  divorce 
a  vinctdo  matrimonriy  upon  legal  principles,  between  the  parties 

in  this  case.  (Signed,)  Thomas  H.  Hull,  Foreman. 

• 

And  whereas,  at  the  second  term  of  the  said  Superior  Court 
thereafter,  to  wit,  at  the  August  Term,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-eight,  the  same  cause 
came  on  to  be  again  tried,  and  was  tried,  as  the  Constitution 
provides,  before  another  Special  Jury,  when,  after  hearing  the 
evidence  in  the  case,  the  Jury  returned  the  following  verdict, 
which  was  received,  pronounced  and  recorded,  to  wit: 

"  We  find  that  sufficient  proofs  have  been  referred  to  our  con- 
sideration, to  authorize  a  total  divorce,  that  is  to  say,  a  divorce 
a  vinculo  mairimoniiy  upon  legal  principles,  between  the  parties 
in  this  case.  Mathew  B.  Moor,  Foreman. 

By  virtue  of  whi(.'h  two  concurring  verdicts,  the  said  Benja- 
min L.  and  Elizabeth  M.  M.  have  been  divorced  a  *  vinculo 
matrimonii^  and  are  now  separate  and  distinct  persons  in  law. 
And  whereas,  the  said  Benjamin  L.  being  desirous  to  make  pro- 
visions for  the  support  and  maintenance  of  the  said  Efizabetb 
M.  M.  notwithstanding  the  said  divorce,  has  proposed  to  give 
her  the  sum  of  ten  thousand  dollars,  on  condition  that  she, 
with  the  consent  and  approbation  of  said  trustees,   will   release 
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and  relinquisk  all  claim  v^bich  she  now  has,  or  may  at  any  time 
hereafter  have  to  all  or  any  and  every  part  or  portion  of  the  pro- 
perty, both  real  and  personal,  mentioned,  specified  and  contain- 
ed in  the  said  deed  of  marriage  settlement,  which  proposition  the 
said  Elizabeth  M.  M.  by  and  with  the  consent  and  approbation  of 
the  said  trustees,  the  said  George  L.  Twiggs  and  William  W. 
Montgomery,  has  agreed  to  accept,  which  consent  and  approba- 
tion are  manifested  by  their  signatures  to  this  instrument.  Now, 
therefore,  this  indenture  wiinesseth,  that  the  said  Elizabeth  M. 
M.  for,  and  in  consideration  of,  the  sum  of  ten  thousand  dol- 
lars, to  her  in  hand  paid  at  and  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  released,  relinquished  and  quit  (*laim,  and  by  virtue  of  these 
presents,  forever  release,  relinquish  and  quit  claim  unto  the  said 
Benjamin  L.  Greenwood  all  her  rights,  title,  claim,  interest  or 
demand  in  Law  or  Equity,  in  and  to  all  and  every  part  and  par- 
cel of  the  property,  both  real  and  personal,  of  whatsoever  na- 
ture or  kind  mentioned,  specified,  or  in  any  manner  contained 
or  comprehended  in  the  said  deed  of  marriage  settlement,  and 
doth  also  freely  and  folly,  for  the  consideration  expressed,  re- 
lease and  relieve  her  said  trustees,  George  L.  Twiggs  and  Wil- 
liam W.  Montgomery  from  all  liability  to  her,  under  and  by  vir- 
tue of  the  said  deed  of  marriage  settlement.  And  it  is  further 
agreed  and  stipulated,  by  and  between  all  the  parties  to  this  in- 
denture, that  the  provisions  and  stipulations  contained  in  the 
«iid  deed  of  marriage  settlement,  shall  be  fully  and  fairly  car- 
ried into  effect,  so  far  as  they  relate  to  the  said  Benjamin  L. 
Greenwood  and  the  child  now  in  life,  which  is  the  fruit  of  the 
said  marriage,  to  wit,  the  said  Duncan  L.  Clinch  and  for  his  and 
their  use  and  benefit ;  and  that  if  the  said  Benjamin  L.  shall 
die  before  the  said  Elizabeth  M.  M.  that  the  said  trustees  shall 
dispose  of  the  said  property  specified  in  said  deed  of  marriage 
settlement,  for  the  benefit  of  the  said  child,  in  such  manner  as 
is  mentioned  and  declared  in  said  deed,  as  if  the  said  Eliza- 
beth M.  M.  were  dead,  notwithstanding  she  may  be  still  in  life, 
because  the  object  and  true  intent  and  meaning  of  this  inden- 
ture are  to  release  unto  the  said  Benjamin  L.  all  the  interest  and 
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claim  of  the  said  Elizabeth  M.  M.  under  the  said  deed  and  mar* 
riage  settlements,  she  having  as  above  expressed,  received  from 
him  a  full  and  fair  consideration  of  the  same,  and  to  secure  to 
the  child,  now  in  life,  of  the  said  marriagCi  the  said  Duncan  L« 
Clinch,  the  whole  property,  after  the  death  of  the  said  Benjamin 
L.  as  provided  and  stipulated  in  the  said  deed  of  marriage  set- 
tlement, notwithstanding  that  the  said  Elizabeth  M.M.  may  sur- 
vive the  said  Benjamin  L.  And  the  said  Elizabeth  M.  M.  for 
the  consideration  above  mentioned,  doth  hereby  JvUy  authorize 
and  empower  her  said  trustees,  GreorgeL.  Twiggs  and  \^^am 
W.  Montgomery  and  the  survivors  of  them,  to  dispose  of  the 
said  trust  property,  in  such  manner  as  the  said  deed  of  mar- 
riage settlement  points  out  and  declares,  in  the  event  of  the 
death  of  the  said  Elizabeth  M.  M.  during  the  life  time  of  the 
said  Benjamin  L.  and  to  carry  into  effect  all  the  provisions  of 
the  said  deed  of  marriage  settlement,  except  such  as  relate  to 
the  said  Elizabeth  M.  M.  whose  interest  under  the  same  has  been 
hereby  fully  and  entirely  released,  to  and  for  the  benefit  of  the 
said  Benjamin  L.  and  the  said  Duncan  L.  Clinch.  And  the  said 
Elizabeth  M.  M.  doth  further  authorize  and  empower  her  said 
trustees  and  the  survivors  of  them  to  sell  any  or  all  of  the  said 
property,  real  and  personal,  upon  the  application  of  the  said 
Benjamin  L.  Greenwood,  and  to  re-invest  the  proceeds  thereof 
in  such  other  property  as  he  and  they  may  think  proper,  as  they 
are  now  authorized  to  do  by  said  deed  of  marriage  settlement, 
upon  the  joint  application  of  the  said  Benjamin  L.  and  Eliza- 
beth M.  M.  and  in  every  case  to  do  and  perform,  upon  the  applica- 
tion and  request  of  the  said  Benjamin  L.  alone,  any  and  all 
such  acts,  matters  and  things  as  they  are,  by  the  said  deed  of 
setdement,  authorized  to  do  upon  the  joint  application  and  re- 
quest of  the  said  Benjamin  and  the  said  Elizabeth  M.  M.  And 
in  the  event  of  the  death  of  the  said  child,  Duncan  L.  Clinch, 
during  the  life  time  of  the  said  Benjamin  L.  the  said  Elizabeth 
M.  M.  hereby  covenants  and  agrees  to  and  with  the  said  Benja- 
jamin  L.  and  the  said  George  L.  Twiggs  and  William  W.  Mont- 
gomery, that  the  said  Benjamin  L.  may  dispose  of  and  devise 
the  said  property,  real  and  personal,  by  his  last  will  and  testa- 
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ment— orin  default  thereof,  that  the  said  property,  real  and  per- 
sonal, shall,  ailer  the  death  of  the  said  Benjamin  L.  be  assigned 
and  set  oyer  by  the  said  trustees,  to  his  legal  heirs  and  distri- 
butees, in  such  manner  and  form  as  provided  for  in  sud  deed 
of  marriage  settlement,  and  as  if  the  said  Elizabeth  M.  M.  were 
dead,  notwithstanding  that  the  said  Elizabeth  M.  M.  may  still  be 
in  life. 

In  witness  whereof,  the  parties  to  these  presents  have  hereun* 
to  set  their  hands  and  seals,  the  day  and  year  first  above  written. 

'    £ll.ab£th  M.  M.  Greenwood,  [l.  s.] 
Benjamin  L.  Greenwood,  [l.  s.] 
George  L.  Twiggs,  [l.  s.] 
W.  W.  Montgomery,  [l.  s.] 
Signed,  sealed  and  delivered  in  presence, 
Jno.  Schley,  Jun. 
Joseph  Stuhgis,  j.  x.  c. 
W.  J.   Minis, 
Robert  G.  Greenwood. 

Benjamin  L.  Greenwood,  in  1841,  made  and  executed  his  last 
will  and  testament,  in  which,  in  the  event  of  the  death  of  Dun- 
can L.  Clinch  Greenwood,  (the  issue  of  the  aforesaid  marriage) 
before  arriving  at  the  age  of  twenty-one  years,  and  without 
leaving  a  wife,  child  or  children,  living  at  his  death,  he  bequeath- 
ed all  of  the  property  included  in  the  marriage  settlement  to 
certain  legatees  named  in  the  will. 

Benjamin  L.  Greenwood  died,  leaving  this  will  unrevoked. 
Subsequently  Duncan  L.  Clinch  Greenwood  died,  before  arriv- 
ing at  the  age  of  twenty-one  years,  and  without  leaving  a  wife, 
child  or  children  living  at  his  death.  Elizabeth  M.  M.  Oreen^ 
wood  survived  him. 

Greorge  L.  Twiggs,  the  surviving  trustee  under  the  marriage 
settlement,  filed  a  bill  in  Richmond  Superior  Court,  setting  forth 
the  forgoing  facts;  and  that  Elizabeth  M.  M.  Greenwood 
claimed  the  whole  of  the  property,  as  the  distributee  and  heir  a^ 
law  of  her  son,  D.  L.  C.  Ghreenwood ;  while  the  legatees  under 
the  will  of  Benjamin  L.  Greenwood  claimed  the  property  under 
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the  said  will.     The  prayer  was  that  these   claimants   might  in- 
terplead. 

Upon  the  trial  of  this  bill,  the  presiding  Judge  chained  the 
Jury,  among  other  things  : 

^^  That  Mrs.  Elizabeth  M.  M.  Greenwood  did  not  assign  her 
right  to  the  property  described  in  said  marriage  settlement,  un- 
der the  Statute  of  Distribution  of  this  State,  but  only  conveyed 
the  rights  and  interests  which  she  had  under  the  marriage  settle- 
ment ;  and  that  though  she  had  the  same  right  under  the  mar- 
riage settlement  which  she  has  under  the  Act  of  1843— or  our 
Statute  of  Distribution — ^j-et,  that  she,  only  by  the  instrument, 
(made  subsequent  to  the  divorce)  assigned  the  right  she  had  un- 
der the  marriage  settlement ;  that  she  did  not  assign  the  inter- 
est which  was  afterwards  cast  upon  her  by  the  Statute;  and  that 
as  by  the  conveyance  which  she  did  make,  she  agreed  that  the 
terms  of  the  trust  under  the  marriage  settlement  should  cease  to 
operate  at  the  death  of  Benjamin  L.  Greenwood ;  that  as  the 
said  Benjamin  L.  contracted  to  this  effect  with  her,  that  his  rep- 
resentatives are  bound  by  such  contract;  that  the  property  did 
vest  in  Duncan  L.  Clinch  Greenwood  upon  the  death  of  his  father, 
said  Benjamin  L.  and  remains  the  property  of  the  estate  of  the  in- 
testate infant,  and  is  now  to  be  distributed  to  his  next  of  Idn,  who 
Mrs.  Elizabeth  M.  M  Greeenwood  is." 

To  this  charge,  counsel  for  William  J.  McBride,  administra- 
tor, &c.  excepted,  and  has  assigned  error  as  follows : 

1st.  That  the  property  under  the  marriage  settlement  between 
Benjamin  L.  Greenwood  and  Elizabeth  M.  M.  Scurry  and  their 
trustees,  did  not  vest  in  their  child,  Duncan  L.  C.  Greenwood, 
he  having  been  survived  by  his  mother,  Elizabeth  M.  M.  Green- 
wood, (and  that  E.  M.  M.  Greenwood  is  not  entitled  to  said 
property  as  the  heir  of  her  son,  she  having  conveyed  her  inter- 
est to  Benjamin  L.  Greenwood)  that  said  property  goes  to  and 
vests  in  the  legal  representatives  or  the  legatees  under  the  will  of 
Benjamin  L.  Greenwood,  deceased. 

2d.  That  by  the  conveyance  made  subsequent  to  the  divorce, 
Elizabeth  M.  M.  Greenwood  conveyed  all  her  then  and  future  in- 
terest, right  and  title  in  the  specific  property  described  in  said  mar- 
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riage  settlement,  both  in  Law  and  Equity,  to  Benjamin  L.  Green- 
wood for  a  valuable  consideration. 

3d.  That  the  Act  of  the  Legislature  of  1843,  subsequent  to 
said  conveyance  cannot  re-invest  said  property  in  Elizabeth  M. 
M.  Greenwood. 

4th.  That  Elizabeth  M.  M.  Greenwood  having  conveyed  all 
her  then  and  future  interest  (under  the  marriage  settlement) 
in  said  trust  property,  when  the  contingency  happened,  to  wit,  her 
surviving  her  husband  and  child  or  children  of  the  marriage,  the 
right  she  acquired  under  the  marriage  settlement  upon  the  happen- 
ing of  such  contingency,  goes  to  and  vests  in  the  legal  representa- 
tives or  the  legatees  under  the  will  of  Benjamin  L.  Greenwood. 

5th.  That  a  contingent  interest  or  remainder  (such  as  E.  M. 
M.  Greenwood  had  under  the  marriage  setdement)  may  be  sold 
and  conveyed,  and  such  sale  and  conveyance  will  be  enforced 
in  Equity  aflerthe  event  has  happened  upon  which  the  contin- 
gency or  remainder  vested. 

6th.  That  when  a  trust  has  been  declared  and  vested  in 
trustees,  and  the  trustees  accept  and  act  upon  the  trust,  it  will 
be  enforced  in  Equity. 

7th.  That  it  is  not  in  the  power  of  the  tenant  for  life,  or  other 
party  to  destroy  contingent  remainders  before  they  come  in  esse 
and  vest  in  the  remainder-man. 

G   J.  &  W.  Schley,  for  plaintiff  in  error. 

C.  J.  Jenkins,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Richard  O.  Scurry,  in  1819,  conveyed  by  his  will,  the  whole 
of  his  estate  to  his  daughter  Elizabeth ;  and  appointed  Benja- 
min Leigh,  of  Columbia  County,  the  sole  executor  to  his  will. 
In  1828,  Elizabeth,  his  daughter,  entered  into  a  marriage  setde- 
ment with  Benjamin  Greenword,  her  intended  husband,  the  pro- 
visions of  which,  will  be  referred  to  hereafter.  A  son,  Duncan 
L.  Clinch  Greenwood,  was  the  only  fruit  of  this  marriage.    In 
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1838,  Grreenwod  having  been  totally  divorced  from  his  wife,  en* 
tered  into  a  new  contract  with  her,  relative  to  her  interest  in  the 
trust  property,  the  examination  of  which  will  be  postponed  for 
the  present.  Greenwood  married  again  and  died ;  having  pre* 
viously  disposed  of  his  property  by  will.  The  substance  of 
which  was,  that  should  his  son  by  the  first  marriage  die  a  minor, 
and  without  issue,  that  the  whole  of  the  testator's  proper^ 
should  go  to  the  second  wife  and  children,  provided  there  were 
any.  Otherwise,  one-half  to  her,  and  the  other  half  to  his  next 
of  kin.  In  1847,  Duncan  L.  Clinch,  the  son  by  the  first  wife,  died 
under  age  and  unmarried.  Elizabeth  Greenwood,  the  first  wife, 
now  claims  the  trust  estate,  as  the  heir  at  law  of  her  son.  pn 
the  other  hand,  William  J.  McBride,  the  present  husband  of 
Greenwood's  second  wife,  and  the  administrator  aim  tedamenio 
annexo  upon  his  estate,  insists  that  the  property  belongs  to  Green- 
wood's estate  and  should  be  disposed  of  by  his  will.  Under 
these  circumstance?,  the  trustees  have  filed  their  bill  of  inter- 
pleader, praying  the  aid  and  direction  of  the  Court,  as  to  who 
is  entitled,  &c. 

By  the  marriage  settlement  of  1828,  it  was  stipulated  among 
other  things,  that  Benjamin  L.  Greenwood  and  Elizabeth  M.  M. 
his  intended  wife,  should  have,  hold,  possess,  and  enjoy  all  the 
property  thereby  conveyed,  real  and  personal,  with  the  appurte- 
nances, and  that  they  should  receive  the  rents,  issues  and  profits 
thereof,  for  the  purpose  of  supporting  them  and  such  child  or 
children  as  might  be  born  to  them  during  the  coverture  ;  and  for 
and  during  their  joint  lives,  and  the  life  of  the  survivor ;  that  in 
the  event  of  the  death  of  the  said  Elizabeth  M.  M.  Scurry,  leav- 
ing a  child  or  claldren,  the  fruit  of  the  contemplated  marriage, 
then  the  trustees  were  to  continue  to  permit  Benjamin  L.  Green- 
wood to  retain  and  enjoy  the  property  for  the  support  of  him- 
self and  said  ofiiqMiag,  should  there  be  any,  for  and  during  the 
tem  of  his  natural,  life  and  from  and  immediately  after  his 
death,  then  the  trustees  were  to  convey  the  whole  of  the  proper* 
ty  with  its  increase,  to  said  child  or  children,  share  and  share 
alike  in  fee  simple.     And  in  case  the  said  Elizabeth  M.  M. 

ulii  die  IB  the  lifetime  of  the  said  Benjamin  L.  wkhput  bear- 
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ing  a  child  or  children,  or  such  child  or  children  should  all  die 
in  the  lifetime  of  the  said  Benjamin  L.  then  the  said  Benjamin 
L.  was  to  keep  the  whole  of  the  property  during  his  natural  life, 
and  at  his  death,  the  same  to  go  to  such  person  or  persons,  and 
in  such  manner  as  he  might  appoint  by  will ;  and  should  he  fail 
or  neglect  to  make  such  appointment,  then  the  property  was  to 
go  to  his  legal  heirs  or  representatives  in  fee  simple,  share  and 
share  alike.  And  in  case  the  said  Benjamin  L.  should  die  in 
the  lifetime  of  the  said  Elizabeth  M.  M.  leaving  a  child  or  chil- 
dren, the  fruit  of  their  marriage,  then  the  property  was  to  go  to 
the  support  of  the  said  Elizabeth  M.  M.  during  her  natural  life, 
and  at  her  death,  to  the  offspring  in  fee.  And  in  case  the  said 
Benjamin  L.  should  die  in  the  lifetime  of  the  said  Elizabeth  M. 
M.  without  offspring,  or  leaving  offspring,  the  same  should  die 
in  the  lifetime  of  the  said  Elizabeth  M.  M.  then  upon  the  hap- 
pening of  either  of  these  two  last  mentioned  events,  the  whole 
of  the  property  was  to  go  to  the  said  Elizabeth  M.  M.  kn  fee, 
fully  discharged  from  trust. 

The  foregoing  extract  in  substance,  divested  of  its  verbal  re- 
dundancy,  contains  all  the  limitations  and  provisions  in  the  mar* 
riage  settlement,  which  appertain  to  the  present  controversy. 
By  a  careful  examination  of  them  it  will  be  seen,  that  there  is 
only  one  contingency  in  which  the  legatees  or  distributees  of 
Benjamin  L.  Greenwood,  can  take  this  trust  property  asremam- 
der-men,  and  that  is,  in  the  event  of  his  wife's  dying  without 
children,  during  his  lifetime,  or  leaving  a  child  or  children,  which 
should  die  in  the  lifetime  of  the  father.  Upon  the  happening  of 
this  contingency,  the  trust  estate  was  to  pass,  by  the  will  of 
Benjamin  L.  Oreenwood,  or  failing  to  make  one,  it  was  to  go  to 
his  heirs  at  law. 

Again,  we  ascertain  clearly  that  the  interest  of  Mrs.  Green- 
wood  was,  in  this  trust  property,  merely  an  estate  for  life,  with 
^  remainder  in  fee,  should  she  survive  her  husbund  and  the 
fruit  of  the  marriage,  should  there  be  any. 

Now,  it  is  argued,  and  authority  is  cited  to  sustain  that  posi- 
tion, that  it  is  not  in  the  power  of  the  tenant  for  life,  or  any 
other  party  to  thb  trust  deed^  to  destroy  tlie  contingent  remain- 
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tiers  under  it,  before  thev  come  into  esse.  In  other  words,  that 
it  was  not  competent  for  Mr.  and  Mrs.  Greenwood, in  conjunction 
with  tlie  trustees  under  this  marriage  settlement,  by  any  subse- 
quent arrangement  entered  into  between  themselves,  to  defeat 
the  limitation  over  to  the  legatees  or  distributees  of  Benjamin 
L.  Greenwood.  And  we  concede  that  this  is  a  clear  and  set- 
tled rule  of  Chancery.  And  if  it  shall  turn  out  that  the  con- 
tract of  1838  is  obnoxious  to  this  objection,  it  is  a  nullity.  Let  " 
us  refer  to  this  new  agreement. 

Like  the  first,  it  was  entered  into  between  Elizabeth  M.  M. 
Greenwood,  Benejamin  L.  Greenwood,  George  L.  Twiggs,  and 
William  W.  Montgomery,  the  surviving  trustees  to  the  former 
instrument.  After  reciting  the  original  settlement,  the  marriage 
of  the  parties,  as  therein  contemplated,  and  their  divorce,  it  pro- 
vides, tliat  for  and  in  consideration  of  the  sum  of  ten  thousand 
dollars  paid  by  Benjamin  L.  Greenwood,  to  Elizabeth  M.  M.  his 
former  wife;  she,  by  and  with  the  consent  and  approbation  of 
the  said  trustees,  relinquishes  to  Benjamin  L.  Greenwood,  all 
of  her  interest  under  the  marriage  settlement,  and  relieves  the 
trustees  from  all  further  liability  to  her,  on  account  thereof.  It 
was  further  stipulated  and  agreed  between  the  parties,  that  the 
provisions  of  the  marriage  settlement  should  be  fully  and  fairly 
carried  into  effect,  so  far  as  they  relate  to  the  said  Benjamin  L. 
Greenwood  and  the  child  then  in  life,  the  fruit  of  the  marriage, 
to  wit:  Duncan  L.  Clinch  Greenwood,  and  for  his  and  their  use 
and  benefit ;  and  that  it  the  said  Benjamin  iS,  should  die  be- 
fore the  said  Elizabeth  M.  M.  that  the  trustees  shall  forthwith 
dispose  of  the  property  mentioned  in  the  articles,  for  the  benefit 
of  said  child,  the  same  as  though  the  mother  was  actually  dead, 
notwiihstanding  she  still  may  be  in  life ;  it  being  declared  to  be 
the  true  intent  and  meaning  of  this  new  contract,  for  the  said 
Elizabeth  M.  M.  to  release  to  Benjamin  L.  Greenwood  all  of  her 
interest  arising  under  the  marriage  settlement,  in  consideration 
of  the  price  which  he  paid  her  for  that  purpose;  "and  to  secure 
to  Duncan  L.  Clinch,  the  child  of  the  marriage,  then  in  life,  the 
whole  property  ai\er  the  death  of  his  father,  as  stipulated  in  the 
_^arriage  settlement,   notwithstanding  his  mother  may.  survive 
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him,"  "  and  to  carry  into  effect,  all  the  provisions  of  the  deed  of 
marriage  settlement,  except  such  as  relate  to  the  said  Elizabeth 
M.  M.  whose  interest  is  thereby  fully  disposed  of  and  parted 
with." 

So  far  from  there  being  any  conflict  or  discrepancy  between 
these  two  documents,  the  latter  recognizes  and  re-affirms  the 
former,  and  purports  to  be  executed  for  the  express  purpose  of 
fully  and  fairly  carrying  into  effect,  all  of  its  provisions.  It  i» 
manifest,  that  the  only  effect  of  the  deed  of  1838,  is  a  sale  by 
Mrs.  Greenwood  to  her  former  husband,  of  all  her  interest  i» 
the  property  embraced  in  the  marriage  deed,  which,  as  we  have 
before  seen,  was  a  support  for  life,  with  remainder  in  fee,  in  the 
event  of  her  surviving  her  husband  and  son. 

[1.]  Was  it  competent  for  these  parties  to  contract  with  an- 
other ?  If  they  were  able  to  do  so  in  )828,  we  see  no  reason 
why  they  could  not  in  1838-  They  were  equally  sici  juris  on 
both  occasions.  Indeed,  it  is  assumed  in  the  argument  submit- 
ted in  behalf  of  the  plaintiff  in  error,  and  we  think  very  proper- 
ly, that  by  the  conveyance  made  by  Mrs.  Greenwood,  subse- 
quently to  her  divorce,  she  transferred  all  of  her  present  as  well 
as  prospective  rights,  under  the  marriage  settlement,  both  in  Law 
and  in  Equity,  to  Benjamin  L.  Greenwood.  If  the  deed  of 
1838  is  ineffectual,  then  Mrs.  Greenwood  takes  this  property  by 
the  express  terms  of  the  marriage  agreement,  she  having  sur- 
vived both  her  husband  and  son. 

What  becomes  then,  of  this  interest  of  Mrs.  Greenwood  in 
this  trust  estate  ?  Mr.  McBride  and  those  whom  he  represents 
contend,  that  it  vests  in  the  legal  representatives  of  Benjamin  L. 
Greenwood  and  his  legatees  under  his  will.  But  it  is  clear,  that 
they  cannot  take  by  virtue  of  the  marriage  deed,  because  the 
only  contingency  upon  which  they  could  claim  under  thatin.stru- 
ment,  never  happened,  and  never  can  happen ;  that  is,  Mrs. 
Greenwood's  dying  in  the  lifetime  of  her  husband,  bearing  no 
nhild  or  children,  or  bearing  offspring,  whom  their  father  surviv-? 
ed. 

[2.]  But  it  is  insisted,  that  by  the  deed  of  1838,  Greenwood, 
for  a  valuable  consideration,  became  the  owner,  by  purchase,  of 
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the  contingent  fee  of  Mrs.  Greenwood ;  and  that  she  having 
in  fact,  survived  her  son,  it  was  competent  for  Mr.  Greenwood 
to  have  disposed  of  this  property  by  his  will,  which  he  did ;  and 
that  this  defeats  no  rights  of  Duncan  L.  Clinch  Greenwood,  to 
this  property  under  the  marriage  settlement.  But  mark,  and  this 
is  the  pivot  upon  which  this  case  turns,  Mr.  and  Mrs.  Green- 
wood, by  the  deed  of  1838,  stipulate  and  agree,  that  the  true 
purport  and  meaning  of  that  instrument  was,  to  enable  Duncan 
L.  Clinch  Greenwood,  upon  the  death  of  his  father,  to  take  the 
whole  trust  property,  just  as  though  she  were  dead  at  or  before 
that  time.  And  thus  Mr.  Greenwood,  as  it  was  his  privilege  to 
do,  not  only  deprives  himself  ot  the  jus  dispanendi  or  right  of 
disposing  of  this  property  by  deed  or  will,  but  agrees  that  at  his 
death,  it  shall  go  to  his  son  Duncan.  He  did  not  acquire  the 
title  to  this  contingent  fee,  under  the  marriage  settlement,  but 
aside  from  it.  He  obtained  it  by  purchase.  He  had  the  right, 
therefore,  to  dispose  of  it  as  he  pleased.  He  was  not  trammelled 
by  the  restrictions  in  the  marriage  deed,  quoad^  this  contingent 
estate  of  his  former  wife's.  If  the  deed  of  1838  is  good,  then 
by  the  terms  of  it,  the  title  to  the  property  in  dispute,  vested  in 
Duncan  L.  Clinch  Greenwood,  immediately  upon  the  death  of 
his  father. 

[3.]  Finally  it  is  argued,  that  Mrs.  Greenwood  has  excluded 
herself  from  any  claim  to  this  property,  by  the  express  language 
of  the  deed  of  1838.  True,  she  restrains  herself  from  any  fur- 
ther claim  upon  the  trust  property,  by  virtue  of  the  tntsi  deed ; 
still  this  does  not  prevent  her,  of  course,  from  taking  it  by  pur* 
chase,  inheritance,  or  through  any  other  channel.  She  did  not 
contract  that  she  never  would  hold  any  of  the  property  specified 
in  the  trust  deed.  There  could  be  no  motive  for  such  a  stipula- 
tion. But  she  sold  and  conveyed  to  Benjamin  L.  Greenwood, 
all  the  title  which  she  derived  to  the  trust  property,  under  the 
marriage  articles.  Could  not  Mrs.  Greenwood  have  bought  this 
property,  or  any  portion  of  it,  from  her  son,  had  he  survived  ?  If 
so,  she  could  take  it  by  inheritance  as  his  heir  at  law,  as  we 
hold  she  does. 

Although  these  instruments  may  be  deficient  in  that  brevity 
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and  perapicuity  so  marh  commended  by  Sir  Henry  Skermanj  in 
our  Saxon  ancestors ;  still  it  must  be  admitted,  that  they  exhibit 
the  most  indisputable  proof  of  professional  skill  in  the  draftsman. 
And  had  the  provision  in  the  Statute  of  Distribution  of  1804^ 
excluding  a  mother  from  inheriting  from  ber  last  cMIdy  not  been 
repealed  by  the  Act  of  1843,  this  would  have  been  a  clear  case  for 
the  plaintiffs  in  error.  The  law,  as  it  then  stood,  would,  upon 
the  death  of  Duncan  L.  Clinch  Greenwood,  have  carried  this 
property  to  the  next  of  kin  on  the  father's  side.  As  it  is,  it 
belongs  to  Mrs.  Oreenwood,  as  the  statutory  heir  of  her  son. 

We  hold  that  the  judgment  of  the  Circuit  Court  is  right,  and 
that  it  ought  to  be  affirmed. 


No.  55. — QuiNTiLUN  SKBm£,  administrator,  &c.  plaintiff  in 
error,  vs,  Joseph  T.  Simmons  and  Wife,  and  others,  defend- 
ants in  error. 

[1.3  Where  an  executor  or  administrator  eollunveljf  eelU  the  goods  of  hi# 
testator  or  intestate,  at  an  under  valuer  when  he  might  have  obtained  a 
higher  price  for  them,  it  is  a  davatAamt,  and  he  shall  answer  the  tKol  value; 
notwithstanding  the  object  was  aoeompUshed  under  the  fcntm  of  a  judi- 
cial sale  by  the  Sherifl^  under  an  exeeution  obtained  against  the  acUninia- 
trator  in  his  representative  capacity. 

[Sbl  A  Court  of  Equity  will  look  into  the  whole  transaction,  consider  the 
relative  position  and  duties  of  the  parties,  and  if  it  shall  satisfactorily  ap- 
pear that  the  property  of  the  defendant's  intestate  has  been  sold  at  ftn 
umdn  wdut  by  his  ttUunon  with  the  plaintiff  in  exeeution,  and  bis  «etie« 
interference  on  the  day  of  sale  to  produce  that  result,  he  will  not  be  per- 
mitted to  shelter  himself  from  a  full  discovery,  under  the  mere  form  of  a 
judieUUiole, 

[8.]  It  is  not  neceesaiy  to  aillege  the  commissidn  of  fraud  tit  Mtdem  iMfMs. 
If  the  bill  states  with  disCSnctneee  and  pveeision,  fiaots  and  oirenOMliAoes, 
which  in  themselvee  amowitto  a  tend,  it  is  quite  as  unobjectionable  as  if 
the  very  term  itself  was  employed. 

VOL   XI    51 
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[4.]  Fraud  and  damage,  coupled  together,  will  entitle  the  injured  party  to 
relief  in  any  Court  of  Justice.    . 

In  Equity,  in  Burke  Superior  Court.  Decision  on  demurrer, 
by  Judge  H.  R.  Jackson,  May  5th,  1852. 

William  A.  Skrine,  of  Washington  County,  died  intestate, 
and  Quintilian  Skrine  became  the  administrator.  Joseph  T. 
Simmons  and  wife,  and  others,  the  distributees  of  Wm.  A.  Skrine, 
in  1851,  filed  their  bill  in  Equity,  in  Washington  Superior  Court. 

The  bill  charged,  in  December,  1837,  or  Januarj-,  1838,  a  val- 
uable tract  of  land  belonging  to  the  estate,  and  known  as  the 
"  Mount  Ariel  "  plantation,  was  levied  on  by  the  Sheriff  of  said 
County,  by  virtue  of  a  fi,  fa.  in  favor  of  V.  V.  Skrine,  against 
the  said  Quintilian,  as  administrator ;  that  in  February,  1838, 
the  Sheriff  sold  the  land  without  any  notification  that  specie 
would  be  required,  and  Thomas  J.  Warthen  became  the  pur- 
chaser, at  the  sum  of  $5,500 ;  that  Quintilian  Skrine  was  there 
present,  and  bidding,  his  last  bid  being  $5000 ;  that  after  the 
sale,  said  administrator  announced  publicly,  that  specie  w-as  re- 
quired, and  if  not  promptly  paid,  the  land  would  be  re-sold  ; 
that  the  Sheriff  then  required  specie  of  Warthen,  who  being  un- 
prepared, proposed  to  comply  in  ten  days ;  that  the  land  was 
then  re-sold  immediately,  at  Warthen's  risk,  the  Sheriff  reading 
a  written  notice  signed  by  V.  V.  Skrine,  (but  in  the  handwrit- 
ing of  the  administrator,)  demanding  specie  or  specie-paying 
bank  bills  ;  that  Robert  W.  Flournoy  then  became  the  purchaser 
at  the  sum  of  $5,500 ;  that  Flournoy  being  unprepared  to  pay 
the  specie,  proposed  to  do  so  in  ten  days,  (being  a  man  in  afiBu- 
ent  circumstances,)  and  to  hj-pothecate  bank  stock,  or  any  oth- 
er security,  for  the  payment  of  the  money  within  that  time ;  that  the 
Sheriff,  under  the  instigation  of  the  said  administrator,  through  V. 
V.  Skrine,  refused  to  comply  with  the  offer,  and  again  offered  the 
land  for  sale,  when  the  land  was  bid  off  nominally  by  V.  V.  Skrine, 
at  the  sum  of  $3000,  but  really  for  the  joint  benefit  of  the  said  V. 
V.  Skrine  and  the  said  administrator,  .is  was  evidenced  by  written 
articles  of  agreement  between  them,  attached  as  an  exhibit  to 
the  bill.     The  prayer  was,  that  the  administrator  might  be  made 
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to  account  for  $2,500,  with  interest  from  the  time  of  the  sale, 
that  being  the  difference  between  his  bid  and  the  former  bids. 

To  thisbiU  a  demurrer  was  filed,  on  several  grounds,  reducable 
to  one :  That  the  facts  charged  in  reference  to  the  sale  of  the 
Mount  Ariel  plantation,  did  not  render  the  administrator  liable 
to  account  as  required  by  the  bill ;  he  having  done  nothing  in 
relation  thereto,  which  he  had  not  in   law,  the  right  to  do. 

Judge  H.  R.  Jackson^  to  whom  this  demurrer  was  submitted, 
overruled  the  demurrer,  and  this  decision  is  assigned  as  error. 

A.  J.  Miller,  for  the  plaintiff  in  error,  submitted  the  follow- 
ing points : 

1  St.  The  sales  having  been  made  by  the  Sheriff,  were  beyond 
the  control  of  the  administrator,  who,  therefore,  is  not  liable  for 
what  occurred. 

2d.  The  acts  of  the  Sheriff  were  legal,  and  if  not,  he  is  re- 
sponsible, not  the  administrator. 

3d.  A  plaintiff  in  execution  has  a  right  to  require  specie  of  a 
purchaser,  though  no  notice  of  the  requirement  be  given  before 
the  sale. 

4th.  An  administrator,  as  an  individual,  has  the  right  to  par- 
chase  for  himself  the  property  of  the  intestate,  when  sold  by  a 
Sheriff. 

.  5th.  The  first  and  second  purchasers  were  liable  upon  their 
bid,  especially  the  second,  for  the  difference  between  his  bid 
and  that  of  the  last  purchaser. 

6th.  Such  liability  could  have  been  enforced  by  any  party  in- 
terested.    Cbbb's  Dig.  513,  514.     5  Ga.  R.  400. 

7th.  The  administrator,  as  an  in'Jividual,  had  good  right  to  do 
what  is  charged  in  the  bill ;  therefore,  he  has  committed  no 
fraud.     Fraud  is  not  charged.     5  Ga.  JR.  403. 

8th.  Admitting  that  the  sale  might  have  been  set  aside  upon 
the  proper  suit  of  the  heirs  at  law,  that  was  the  only  burden  un- 
der which  the  purchaser  took  the  property.     8  Ga,  R.  236. 

C.  J.  JfiNKiKSy  for  defendant  in  error. 
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By  ihe  Gncif. -^Waaner,  J.  delivering  the  opinion. 

This  bill  is  filed  by  the  heirs  and  legal  distributees  of  William 
A.  Skrine,  deceased,  against  Quintilian  Skrine,  administrator  of 
Wm,  A.  Skrine,  calling  upon  him  to  account  to  them  for  the 
sum  of  twenty-five  hundred  dollars,  which,  they  allege,  they 
are  entitled  to  recover,  by  reason  of  his  breach  of  duty  as  such 
administrator,  in  the  sale  of  tlie  ''  Mount  Ariel "  plantation,  the 
property  of  his  intestate. 

The  facts  charged  in  the  bill  of  the  complainants,  upon  which 
their  equitable  title  to  relief  is  predicated,  are  in  substance:  that 
in  the  early  part  of  the  year  of  1838,  a  valuable  plantation,  the 
property  of  the  intestate,  in  the  hands  of  the  defendant  to  be  ad- 
ministered, known  as  the  ^^  Mount  Ariel "  plantation,  in  Wash- 
ington County,  containing  about  one  thousand  acres,  was  levied 
on  by  the  Sberift'  of  the  County  of  Washington,  to  satisfy  a  Ji, 
fa,  obtained  against  the  defendant,  as  the  administrator  of  the 
intestate,  in  favor  of  Virgil  V.  Skrine,  the  brother  of  the  defend- 
ant ;  that  on  the  first  Tuesday  in  February,  1838,  the  plantation 
was  offered  for  sale  by  the  Sheriff  to  tbe  highest  bidder,  without 
any  special  notice  being  given  that  specie,  or  the  bills  of  specie- 
p^ing  banks,  would  le  required  in  payment.    The  plantation 
was  bid  off  by  Thomas  J.   Warthen,  for  the  sum  of  five  thou- 
sand five  hundred  dollars,  the  defendant  being  present,  and  bid* 
ding  for  the  plantation  the  sum  of  five  thousand  dollars,  the  next 
highest  bidder  to  Warthen.    Ai^er  the  plantation  was  knocked 
off  by  the  Sheriff  to  Warthen,  as  the  highcut  and  best  bidder, 
iht  defendant  publicly  announced,  that  specie  was  required  of 
the  purchaser  in  payment,  and  if  not  promptly  paid,  said  plan- 
tation would  be  re-sold  at  the  risk  of  the  purchaser.   Warthen, 
the  purchaser,  declared,  he  was  not  then  prepared  to  comply 
with  the  requisitions  made  upon  him,  but  would  do   so   withiB 
ten  days,  if  that  time  should  be  allowed  him;  but  the  said  plan- 
tation was  forthwith  offered  for  sale  by  the  Sheriff,  on  the  same 
day,  by  the  diredims  of  the  defendant^  at  the  risk  of  Warthea. 
When  the  plantation  was  offered  for  sale  the  second  time,  a 
written  notice  was  handed  to  the  Sheriff  by  Virgil  V.  Skriae,  tiie 
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plaintifi*  in  fi,  fa.  but  drawn  up  in  the  handwriting  of  the  dc- 
Jendanty  to  the  effect  that  specie,  or  the  bills  of  specie-paying 
banks,  would  be  required  in  payment.  At  the  second  sale,  the 
principal  bidders  were  the  defendant  and  one  Robert  W.  Flour- 
noy,  and  the  plantation  was  knocked  oflf  to  the  latter,  as  the 
highest  and  best  bidder,  by  the  Sheriff,  for  the  sum  of  five  thou- 
sand five  hundred  dollars,  who  was  well  known  to  the  defend* 
ant  to  be  in  affluent  circumstances,  with  ample  pecuniary  re- 
sources, and  prompt  in  meeting  his  engagements.  On  payment 
being  demanded  of  Floumoy,  he  responded,  that  he  could  not 
immediately  comply  with  the  terms  of  the  sale,  but  offered  to  do 
so  within  ten  days,  or  a  shorter  time,  and  forthwith  offered  to 
hypothecate  scrip  for  bank  stock,  as  security  for  such  payment 
within  the  specified  time ;  but  the  Sheriff,  by  the  direction  of  the 
defendant^  or  the  said  Virgil  V.  at  the  instigation  and  prompting 
^  the  de/endantj  declined  said  offer  immediately^  and  on  the  same 
day,  offered  the  plantation  for  sale  the  third  time.  The  com* 
plainants  allege,  that  the  bidders  being  discouraged  by  the  cir* 
cumstances  before  narrated,  there  was  little  if  any  competition, 
and  the  Sheriff,  upon  the  bid  of  the  defendanty  in  the  name  oi 
the  said  Virgil  V.  Skrine,  but  in  truth  and  in  fact,  upon  the  joint 
aeoowdj  and  ior  the  mtdual  ben^t  of  them^  the  said  Virgil  V. 
mid  the  defendaidf  declared  said  plantation  sold  to  the  said  Vir* 
gil  V.  for  the  sum  of  three  thousand  dollars,  being  twenty-five 
hundred  dollars  less  than  the  sum  offered  at  each  of  the  preced* 
ing  sales,  whereby,  the  last  mentioned  sum  of  money,  as  the 
complainants  allege,  was  lost  to  them,  as  the  distributees  of  the 
intestate's  estate. 

The  complainants  also  expressly  charge  in  their  bill,  that  the 
defendant  was  the  principal  actor  in  the  sale  of  the  plantation,  as 
before  stated,  and  that  the  said  VirgU  V.  so  far  as  he  participa- 
ted in  the  sale  Uiereof,  acted  upon  the  suggesHonSj  and  by  the 
Ofiniea  of  the  deftndmd ;  that  althaugh  the  said  Virgil  V.  was  the 
nominal  purchaser  of  the  property,  the  defendant  was  the  bidder^ 
and  was  by  a  previous  understanding  and  agreement  between 
tlieni,  eqtudly  itderedei  with  said  Virgil  V.inthe  purchase.  The 
complainants  further  allege  in  their  bill,  that  within  ten  day»  4i^ 


406  SUPREME  COURT  OF  GEORGIA. 


Skrine  v8.  Simmons  axid  others. 


ter  the  sale  of  the  plantation,  the  defendant  drew  up  certain  ar- 
ticles of  agreement  between  himself  and  the  said  Virgil  V.  af- 
firming their  joint  and  equal  interest  in  the  property,  and  providing 
for  then  joint  management  and  enjoyment  thereof,  a  copy  of  which 
is  attached  to  the  complainants'  bill  as  an  exhibit ;  also  a  note 
signed   by  the   deiendant,  in  which  the  copartnership  in   the 
"  Mount  Ariel  property  "  is  mentioned.     The  articles  of  agree- 
ment alleged  to  have  been  drawn   up   by  the  defendant  in  re- 
gard to  the  "  Mount  Ariel "  plantation,  and   providing  for  the 
mutual  enjoyment  thereof,  between   himself  and  the  said  Virgil 
V.  recites,  that  it  was  sold  under  the^.  Ja.  for  the  sum  of  three 
thousand  dollars,  and  bid  off  by  the  latter.     In  the  second  ar- 
ticle of  the  alleged  agreement,  it  is  stipulated,  that  the  premises 
shall  be  held  in  the  name  of  the  said  Virgil  V.  by  deed  from  the 
Sheriff,  but  that  Virgil  V.  shall,  at  any  time  thereafter,  upon  the 
request  of  the  defendant,  make  him  such  an   assurance  by  deed, 
or  otherwise,  as  shall  vest  in  him  legal  and  equitable  titles,  as 
tenant  in  common  of  the  whole  of  said  estate,  known   as  the 
"  Mount  Ariel "  place. 

These  articles  of  agreement  were  not  signed  by  either  party, 
but  it  is  alleged  by  the  complainants,  that  the  same  were  drawn 
up  by  the  defendant,  and  submitted  by  him  to  Virgil  V.  Skrine, 
to  be  executed  by  him.  We  have  thus  carefully  referred  to  the 
main  allegations  contained  in  the  complainants'  bill,  in  order 
that  the  legal  points  involved  in  it,  may  be  understood. 

To  this  bill,  the  defendant  filed  a  demurrer,  and  insists,  Finij 
that  the  sale  of  the  property  having  been  made  by  the  Sheriff, 
was  beyond  the  control  of  the  administrator,  who  is  not,  there- 
fore, liable  for  what  occurred. 

Second.  The  acts  of  the  Sheriff  were  legal,  and  if  not,  he  is 
responsible,  and  not  the  administrator. 

Third.  A  plaintiff  in  execution  has  a  right  to  require  specie 
of  a  purchaser,  though  no  notice  of  the  requirement  be  given  be- 
fore the  sale. 

Fourth.  An  administrator,  as  an  individual,  has  the  right  to 
purchase  for  himself,  the  property  of  the  intestate,  when  sold  by 
a  Sheriff. 
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FH/lk.  The  first  and  second  purchasers,  are  liable  upon  their 
bids,  especially  the  second,  for  the  difference  between  the  bid, 
and  that  of  the  last  purchaser,  and  such  liability  could  have 
been  enforced  by  any  party  interested. 

Sixth*  The  administrator,  as  an  individual,  had  good  right 
to  do  what  is  charged  in  the  bill ;  therefore,  he  has  committed 
no  fraud — and  fraud  is  not  charged. 

Seventh.  Admitting  that  the  sale  might  have  been  set  aside 
upon  the  proper  suit  of  the  heirs  at  law,  that  was  the  only  bur- 
den under  which  the  purchaser  took  the  property. 

This  bill,  it  will  be  observed,  is  not  filed  to  set  aside  the  sak 
of  the  landj  nor  to  make  the  purchasers  at  the  Sheriff's  sale  liable 
for  the  loss  sustained  by  the  complainants,  in  the  sale  of  the 
"  Mount  Ariel "  plantation.  The  complainants  do  not  now 
seek  to  disturb  the  sale  of  the  land,  or  to  make  the  bidders  at 
the  Sheriff's  sale,  liable  for  the  difference  in  price,  between  the 
first,  second,  and  last  sale.  The  complainants  now  seek  to 
make  the  defendant  liable,  as  the  admimstrator  of  the  intestaUy  for 
the  loss  which  they  have  sustained,  on  account  of  his  breach  of 
duty  as  such  administrator,  in  the  sale  of  the  ^^  Mount  Ariel " 
plantation  ;  and  this  view  of  the  case,  disposes  of  the  fifth  and 
seventh  grounds  of  objection  urged  by  the  defendant 

The  main  question  presented  by  the  .record  for  our  considera- 
tion and  judgment  is,  whether  the  defendant  as  administrator,  is 
liable  to  account  to  the  complainants  for  the  alleged  loss  in  the 
sal6  of  the  "  Mount  Ariel  "  plantation  ? 

[1.]  Where  an  executor,  or  administrator,  colluswdy  sells  the 
goods  of  his  testator,  or  intestate,  at  an  wnder  value^  when  he 
might  have  obtained  a  higher  price  for  them,  it  is  a  devastaviiy 
and  he  shall  answer  the  real  value.  2  WUliams  on  Esc^trSj  1106. 
1  Comyn^s  Dig,  top  page^  487.  AdmintstratioTiy  letter  /,  1.  4 
BacorCs  Ab.  100.  Executors  and  MmirristratorSy  letter  L.  1. 
Lord  Redesdale  said,  in  Adair  vs.  Shaw,  (1  Schoales  8f  Le/royj 
243,)  "  It  has  been  the  constant  habit  of  Courts  of  Equity,  to 
charge  persons  in  the  character  of  ^ru^/ee^  with  the  consequences 
of  a  breach  cf  trust ;  and  to  charge  their  representatives  also, 
whether  they  derive  benefit  fironi  the  breach  of  trust,  or  not." 


' 


408  SUPREME  COURT  OF  GEORGIA. 


Skrine  vt,  SimtnonB  aad  others. 


Lord  Thurhw,  in  Scott  vs.  Tyler,  (2  Dickens'  R.  725,)  held,  that 
^'  fraud  and  covin  will  vitiate  any  transaction,  and  turn  it  to  a 
mere  color ;  if,  therefore,  a  man  concerts  with  an  executor  by 
obtaining  the  testator's  effects  at  a  nominal  price,  or  at  a  Jraudr 
iilent  uvdei'value,  or  by  applying  the  real  value  to  the  purchase 
of  other  subjects  for  his  own  behoof,  or  in  any  other  manner j  con- 
trary to  the  duty  of  the  office  of  executor,  such  concert  will  in- 
volve the  seeming  purchaser,  and  make  him  liable  to  the  Jidl 
valueP 

[2.]  Now  let  us  examine  the  facts  connected  with  the  sale  of 
the  "  Mount  Ariel  "  plantation,  as  disclosed  by  the  record  before 
us,  that  we  may  determine  whether  the  defendant,  as  adminis- 
trator, is  justly  chargeable  with  afrreocA  of  duty  which  will  make 
him  liable  to  the  complainants,  in  a  Court  of  Equity,  according 
to  the  general  principles  established  by  the  authorities  which  we 
have  cited.  The  defendant  says  he  is  not  liable,  because  the 
sale  was  a  judicial  sale,  made  by  the  Sheriff,  under  execution 
obtained  against  him  in  his  representative  capacity ;  that  the 
plaintiff  in  the  execution  had  the  legal  right  to  require  specie  in 
payment,  and  that  he,  as  an  individual,  had  the  legal  right  to 
purchase  the  property  at  the  Sheriff's  sale.  Had  the  defendant 
letmined  passive,  and  taken  no  active  part  in  the  transaction,  for 
the  purpose  of  causing  the  property  of  his  intestate  to  be  sold 
at  a  reduced  price,  at  the  Sherifi  's  sale,  we  should  not  be  dispos- 
ed to  controvert  the  abstract  propositions  of  the  defendant,  al- 
though we  should  have  watched  with  scrupulous  jealousy,  such  a 
purchase  made  by  the  administrator,  whose  duty  it  was  to  see* 
that  the  property  of  his  intestate  was  brought  to  sale  to  the  best 
advantage,  under  the  circumstances,  so  far  as  it  was  in  his  power 
to  control  them.  The  first  question  that  presents  itself  is,  did 
the  property  sell  for  its  J\M  value  at  the  Sheriff 's  sale,  or  was  it 
sold  at  an  under  value  ?  If  we  take  Floumoy's  bid  as  the  crite- 
rion of  its  value,  it  sold  for  twenty-five  hundred  dollars  less  Aan 
its  specie  value.  If  we  take  the  two  bids  of  the  defendant,  as 
the  criterion  of  its  specie  value,  the  plantation  was  sold  for  two 
thousand  dollars  less  than  its  adud  value;  for  at  the  two  first 
sales,  he  \n6five  thousand  dollars  for  it,  and  finally  it  was  bid  off 
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by  Virgil  V.  Skrine,  the  plaintiff  in  the  execution,  for /Ar««  thousand 
doUarSy  at  the  third  and  last  sale.  The  fact,  that  the  plantation 
of  the  intestate  was  sold  at  an  under  valuey  constitutes  one  of  the 
prominent  features  on  the  face  of  the  record  before  us.  Was 
the  defendant  interested  in  the  purchase  of  thef  plantation 
bid  off  by  his  brother,  the  plaintiff  in  execution,  at  such  an  tm- 
der  value^  and  did  he  adively  contribute  to  produce  that  result, 
on  the  day  of  sale  ?  When  the  land  was  bid  off  by  War* 
then,  at  the  first  sale,  the  defendant  publicly  announced,  that  spe^ 
cie  was  required  of  the  purchaser  ;  although  no  notice  to  that 
effect  had  been  previously  given  by  the  plaintiff  in  execution, 
who  appears  to  have  been  present  at  the  sale.  When  Warthen 
declared  his  inability  to  comply  with  the  terms  then  required  for 
the  first  time,  but  would  do  so  within  ten  days,  if  that  time  was 
allowed  him,  the  plantation  was  forihwHh  offered  for  sate  by  the 
Sheriff,  hy  the  directions  of  the  defendant.  When  the  second  sale 
took  place,  written  notice  was  handed  to  the  Sheriff  by  the  plain- 
tiff in  execution,  that  specie,  or  the  bills  of  specie-paying  banks 
would  be  required  in  payment,  which  notice  was  drawn  up  in 
the  handwriting  of  the  defendant  At  the  second  sale,  as  well  as 
the  first,  the  defendant  bid  for  the  property.  When  Flournoy  who 
bid  off  the  property  at  the  second  sale  (who  was  known  to  the  de- 
fendant to  be  in  aiQuent  circumstances,  and  prompt  in  meeting 
his  pecuniary  engagements)  offered  to  comply  with  the  terms  of  ' 
the  sale  within  ten  days,  or  a  shorter  time,  and  offered  to  give 
ample  security  for  such  payment,  the  Sheriff,  by  the  direction  of 
the  defendoTitj  or  Virgil  V.  his  brother,  at  iheinstigatiwi  and  prompt^ 
wg  of  the  defendant^  declined  the  offer  imnieiiatelyj  and  offered 
the  land  for  sale  the  third  time. 

When  we  take  into  consideration  the  public  history  of  the  pe- 
cuniary embarrassments  of  the  country  at  the  time  of  this  sale, 
the  suspension  of  the  banks,  and  the  great  difficulty  which  ex- 
isted in  procuring  specie,  or  the  bills  ot  specie-paying  banks,  it 
is  extremely  difficult  for  us  to  reconcile  the  active  interference  of 
the  defendant^  in  forcing  this  valuable  property  to  sale  in  the  man- 
ner stated  in  the  record,  vrith  his  duty  as"  administrator^  or  the 
interests  of  his  ce^ui  que  trusts^  whom  he  represented  on  that  occa- 
VOL  XI  62 


410  SUPREME  COUKT  OF  GEORGIA. 

Skrine  m.  Simmons  and  others. 

sioD.  But  we  are  not  permitted  to  doubt  the  metives  which 
prompted  the  active  interference  of  the  defendant,  to  impose 
hardy  (merotcs  and  umtsual  terms  in  the  sale  of  the  ^'  Mount  An* 
el ''  plantation,  if  the  record  speaks  the  truth.  The  complain- 
ants charger,  that  notwithstanding  Virgil  V.  Skrine,  the  plaintiff  in 
execution,  was  the  nominal  purchaser  of  the  property  at  the  She* 
riff's  sale,  yet  in  truth  and  in  fact,  it  was  purchased  by  him  up- 
on the  joint  account^  and  for  the  mutual  benefit  of  himself  and  the 
defendant,  and  that  this  was  done  in  pursuance  of  an  understand- 
ing and  agreement,  entered  into  between  them,   before  the  sale. 

The  articles  of  agreement  alleged  to  have  been  drawn  up  by 
the  defendant,  and  submitted  to  his  brother  to  be  executed  by 
him,  are  made  an  exhibit,  for  the  purpose  of  sustaining  tiiat 
eharge. 

[3.]  But  it  is  said, there  is  no  fraud  charged  in  the  complain- 
ants' bill.  Fraud,  in  the  sense  of  a  Court  of  Equity,  properly 
includes  ali  ads,  omissions  and  concealments,  which  involve  a 
breach  of  legal  or  equitable  duiy^  trusty  or  confidence  jusily  reposed^ 
and  are  it^rious  to  another,  or  by  which  an  undue  and  uncon- 
scientious advantage  is  taken  of  another.  1  l^ory^s  Equity^  197, 
§187.  The  acts  of  the  defendant  in  relation  to  the  sale  of  the 
"Mount  Ariel"  plantation — ^the  hard,  onerous,  and  unusual 
terms  imposed  by  his  active  co-operation  with  the  plaintiff  in  ex- 
ecution, whereby  the  property  was  sold  at  an  undervalue  for  the 
joint  beneJU  of  himself  and  the  plaintiff,  who  became  Xhejoini 
purchasers  thereof,  to  the  injury  of  the  distributees,  constitutes, 
in  our  judgment,  a  breach  of  both  his  kgal  and  equUabU  duly 
as  administraiory  in  whom  a  tntst  and  cortfvdence  had  been  repos* 
ed.  It  is  not  necessary  to  allege  the  commission  of  a  fraud,  tn 
iotidem  verbis.  If  the  bill  states  with  distinctness  and  precision, 
facts  and  circumstancesy  which  in  themselves  amount  to  a  Jraudy 
it  is  quite  as  unobjectionable,  as  if  the  very  term  itself  was  em- 
ployed. Kennedy  vs.  Kennedy,  2  ^la,  R.  604.  Sory*s  Rf.  P. 
211^  §261.  Our  conclusion  then  is,  from  the  facts  and  circum- 
stances apparent  on  the  face  of  this  record,  that  the  '^  Mount 
Ariel "  plantation  was  sold  at  an  under  value ;  that  the  defendant 
colluded  with  the  plaintifi  in  execution  (or  his  individudbene^  to 
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produce  that  result,  and  was  actively  engaged  on  the  day  of  sale 
in  furtherance  of  that  object ;  which  facts  and  circumstances, 
are  totally  irreconcilable  with  his  duty  as  administrator,  and  the 
trust  and  confidence  reposed  in  him,  for  the  protection  of  the 
rights  and  interests  of  the  complainants ;  that  the  facts,  and 
circumstances  charged  and  set  forth  by  the  complainants,  con- 
stitute such  a  fraud  upon  their  rights,  by  the  defendant,  as  their 
trustee^  in  the  sale  of  the  property  of  the  intestate,  of  which  a 
Court  of  £quity  will  assume  jurisdiction,  and  grant  relief,  not- 
withstanding the  injury  was  inflicted,  and  the  fraud  perpetrated 
under  the  farms  of  a  judicial  sale.  A  Court  o^  Equity  will  look 
into  the  whole  transaction,  consider  the  relative  position  and  du- 
ties of  the  parties,  and  if  it  shall  satisfactorily  appear  that  the 
property  of  the  defendant's  intestate  has  been  sold  at  an  under- 
value^  by  his  colhmon  and  active  interference  to  produce  that  re- 
sult, he  will  not  be  permitted  to  shelter  himself  from  a  full  dis-- 
covery,  under  the  mere  forms  of  a  judicial  sale.  A  Court  of 
Equity  never  will  permit,  in  the  exercise  of  its  high,  moral  and 
appropriate  functions,  a  party  to  make  use  of  the  mere  form  of 
a  judicial  sale  as  an  instrument^  by  which  the  cestui  que  trusts  of 
an  executor  or  administrator,  may  be  defrauded  of  their  just 
rights,  for  the  personal  pecuniary  benefit  of  such  executor  or  ad- 
ministrator. 

[4.]  "  Fraud  and  damage  (says  Chancellor  Keni^  coupled  to- 
gether, will  entitle  the  injured  party  to  relief  in  any  Court  of  jus- 
tice." Bacon  vs.  Bronson^  7  Johns.  C.  R.  201.  Justice  to  the 
rights  of  the  complainants,  as  well  as  justice  to  the  defendant 
requires,  that  the  allegations  relating  to  the  sale  of  the  "  Mount 
Ariel "  plantation,  should  be  fully  answered  ;  consequently,  we 
affirm  the  judgment  of  'he  Court  below,  overruling  the  demur- 
rer. 
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No.  56. — George  Field  and  others,  plaintiffs  in  error,  vs.  Sea- 
born JoifES  and  John  Schley,  defendants  in  error. 

[1.1  A  bill  being  filed  to  subject  certain  property  in  the  hands  of  a  third  per- 
son, to  tb«  payment  of  judgments  in  favor  of  the  complainants,  and  a 
receiver  being  appointed  to  collect  and  hold  the  rents,  issues  and  profits ; 
the  bill  was  demurred  to  for  want  of  equity,  and  the  demurrer  sustained 
and  bill  dismissed :  Held,  that  the  functions  of  the  receiver  ceased  inter 
partes,  but  that  his  amenability  continued,  as  an  officer  of  the  Court,  to  the 
Court,  and  that  the  fund  itself  was  subject  to  the  order  of  the  Court,  and 
would  rightfully  return  to  the  party  as  whose  fund  it  was  taken  and  im^ 
pounded,  unless  retained  upon  a  claim  properly  made  known  and  presented 
to  the  Chancellor. 

[2.]  Heldj  also,  that  a  party  having  a  claim  upon  a  fund  so  situated,  will  be 
heard  befdre  the  Chancellor  pro  tn<tfrM«tf  tuo,  upon  a  proper  application 
made ;  and  Uiat  he  will  pass  such  order  as  will  comport  with  the  rights 
of  all  parties  ia  interest 

[8.]  Ileldf  thata  receiver  is  but  the  officer  of  the  Court — that  tils  possession 
is  the  possession  of  the  Court,  and  that  he  is  not  subject  to  the  process  of 
garnishment. 
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In  Equity,  in  Muscogee  Superior  Court.  Decision  by  Judge 
Powers,  November  Adjourned  Term,  1851. 

Seaborn  Jones  and  John  Schley  filed  a  bill  in  the  Superior 
Court  of  Muscogee  County,  charging  that  they  were  ci  editors  by 
judgment,  against  the  Southern  Life  Insurance  and  Trust  Com- 
pany of  Florida,  located  beyond  the  limits  of  this  State  ;  that 
George  Field,  its  former  Cashier,  had  procured  titles  in  himself 
to  certain  real  estate  in  the  City  of  Columbus,  which  really  be- 
longed to  the  said  company  ;  that  Phihp  T.  Schley,  as  the  agent 
of  Field,  was  controlling  the  property  and  receiving  the  rents, 
issues  and  profits.  The  prayer  was,  that  the  property  and  the 
rents  and  issues  thereof,  be  appropriated  to  the  payment  of  the 
debts  of  complainant.  Afterwards,  by  consent,  Philip  T.  Schley 
was  appointed  receiver  to  receive  the  rents  and  issues  of  the  pro- 
perty. 

Subsequently  a  demurrer  was  filed  to  the  said  bill  for  want  of 
equity,  which  being  overruled,  was  by  writ  of  error  carried  to 
the  Supreme  Court — where  the  demurrer  was  sustained  and  the 
bill  ordered  to  be  dismissed.  By  order  of  the  Superior  Court, 
Philip  T.  Schley  made  return  of  the  amount  in  his  hands  as  receiv- 
er, whereupon  counsel  for  Field  moved  an  order,  requiring  Schley 
the  receiver,  to  pay  over  to  the  counsel  for  Field,  the  amount  in 
his  hands.  Counsel  for  Jones  and  Schley,  and  the  receiver 
himself,  resisted  the  granting  of  this  motion,  on  the  ground,  that 
since  the  dismissal  of  said  bill  summons  of  garnishment  had 
been  served  on  the  said  Field  by  the  said  Jones  and  Schley,  and 
also  by  other  creditors  of  the  Southern  Life  Insurance  &  Trust 
Company. 

The  Court  refused  to  grant  the  order  as  moved,  but  passed 
the  same,  with  the  addition,  or  condition,  that  the  assignees  of 
Field  should  execute  and  deliver  to  the  said  receiver,  a  bond  in 
the  sum  of  fifteen  thousand  dollars,  conditioned  to  refund  tke 
amount  paid  over  by  him,  in  the  event  he  is  made  liable  on  the 
garnishment  pending  against  him. 

To  this  order  and  decision  counsel  for  Field  excepted,  and 
this  decision  is  assigned  as  error. 
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W*  Dougherty,  for  plaintiff  in  error. 

» 

Benning  &.  H.  Holt,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  bill,  by  virtue  of  which  Mr.  Schley  was  appointed 
receiver  and  cam^  into  the  possession  of  this  fund,  was  dismissed 
upon  demurrer — the  legal  consequence  of  which  was,  to  dis- 
pense with  the  functions  of  the  receiver  as  a  depository  of  the  par- 
ties litigant.  His  duties  ceased  with  the  termination  of  the  litiga- 
tion between  the  parties  to  the  bill,  and  that  ceased  when  it  went 
out  of  Court  upon  the  demurrer.  But  his  relations  to  the  Court 
of  Chancery  from  which  he  received  his  appointment  did  not  de- 
termine— his  amenability  to  that  Court  as  receiver,  continued. 
That  is  to  say,  he  was  still  an  ojfficer  of  the  Court.  His  posses- 
sion of  the  fund  was  the  possession  of  the  Court.  Both  he  and 
it,  were  subject  to  the  order  of  the  Court.  Upon  the  determina- 
tion of  the  litigation  for  the  purposes  of  which  he  was  appoint- 
ed, the  money  which  he  had  received  by  natural  equity,  and 
according  to  the  course  of  Chancery  jurisdiction,  belonged  to  the 
party,  Pields^  as  vdiose  money  it  had  been  seized  and  impounded. 
The  decision  on  the  demurrer,  determining  that  the  complainants 
in  the  bill  had  no  equity,  determined  also,  that  the  fund  in  ques- 
tion had  been  wrongfully  placed  in  the  custody  of  the  receiver. 
This  being  so,  it  was  the  duty  of  the  Chancellor  to  order  it  to  be 
paid  to  Fields  or  his  assignees,  without  conditions,  unless  with- 
held from  so  doing  by  the  claim  of  other  persons,  rightfully  and 
according  to  the  forms  of  Chancery  proceedings,  brought  to  his 
cognizance.  In  accordance  with  these  views,  it  seems  that  the 
assignees  of  Fields,  Messrs.  Iverson,  Dougherty  &  Hargrave, 
exhibiting  their  title  as  such,  moved  the  Court  that  the  money 
in  the  hands  of  the  receiver,  Mr;  Schley,  be  paid  to  them.  Mes- 
srs. Jones  &  Schley,  who  are  judgment  creditors  of  The  South- 
em  Life  Insurance  &  Trust  Company,  and  also  the  receiver  him- 
self, resisted  this  motion,  showing  for  cause  against  it,  that  sum- 
mons of  garnishment  liad  issued  in  their  favor  and  had  been  serv- 
ed upon  the  receiver,  since  the  dismissal  of  the  bill ;  and  claim- 
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ing  that  the  money  which  had  come  into  Schley^s  hands  as  re- 
ceiver, should  not  be  paid  over  to  Iverson^  Dougherty  4r  Har* 
grave^  but  remain  subject  to  their  recovery  on  the  garnishment. 
Was  the  service  of  garnishment  on  the  receiver,  sufficient  to  jus- 
tify the  Chancellor  in  denying  the  motion  of  the  assignees  of 
Fields  7  Was  this  such  an  exhibition 'of  a  claim  upon  the  fund 
as  would  defeat  the  equitable  right  of  Fields,  and  prevent  the  re- 
turn of  the  money  to  him  or  his  assignees  ?  The  presiding 
Judge  ruled,  that  the  money  be  paid  to  them,  upon  their  giving 
bond  and  security  to  the  receiver,  conditioned  to  refund  the 
'Same,  in  the  event  that  he  should  be  made  liable  upon  the  garn- 
ishment The  Judge  erred  in  annexing  the  condition  oi  the 
bond  to  refund. 

[2.]  That  a  claimant  upon  a  fund  so  situated  shall  befaeard, 
and  that  the  Chancellor  will  protect  the  equitable  rights  of  such 
claiqaant,  there  can  be  no  question.  According  to  the  English 
practice,  when  a  party  is  interested  in  a  fund,  or  in  property  in  the 
possession  of  a  receiver,  he  can  be  heard  before  the  Master,  upon 
a  proper  application,  pro  interesse  suoj  and  he  will  protect  the 
rights  of  such  party  by  such  order  as  may  comport  with  the 
rights  of  all  parties,  subject  to  the  review  of  the  Chancellor* 
Story's  Eq.  Ju.  §§833,  891.  9^  Vesey  R.  338.  1  Keene^s  JR.  749* 
The  Chancellor  here  will  do  the  same. 

£3.]  But  he  will  not  regard  the  pendency  of  a  process  of  gar* 
nishment  against  the  receiver,  as  such  an  exhibition  of  an  in* 
terest  in  the  fund  as  will  justify  him  in  passing  an  order  to  hold 
the  fund  up  to  await  the  result  of  that  process.  The  receiver  i» 
not  subject  to  garnishment.  The  process  against  him  is  a  nul* 
lity,  and  the  Chancellor  must  so  regard  it.  If  it  be  a  nullity, 
then  there  is  nothing  before  him  which  evidences  a  claim  upoa 
the  fund  ;  nothing  to  prevent  the  fund  from  taking  that  course 
which  the  principles  of  Equity  give  to  it — ^thatis,  nothing  to  pre- 
vent its  going  back  to  the  original  owner.  When  there  are  adverse 
claimant  upon  a  fund  put  into  the  possession  oi  a  receiver, 
whilst  for  the  purposes  of  controlling  the  fund,  the  possession  of 
the  receiver  is  the  possession  of  the  Court ;  yet  when  the  litiga- 
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tion  is  determined,  the  right  to  the  possession  is  in  him  who  final- 
ly prevails.     Story's  Eq.  Ju,  §833.     3  P.  Williams'  R.  379. 

Upon  this  principle  it  is,  that  when  the  bill  was  dismissed  which 
deposited  this  money  in  the  hands  of  Mr.  Schley^  it  became,  h  e 
prevailing,  the  right  of  Fields  to  have  it  paid  over  to  him.  There 
being  then,  I  repeat,  nothing  before  the  Chancellor  which  would 
authorize  any  farther  retention  of  it,  he  had  no  alternative  but 
to  order  it  to  be  paid  to  him  or  his  assignees,  unconditionally. 
The  receiver  is  not  at  libert)'  to  bring  or  defend  actions  without 
special  leave  of  the  Court.  He  is  but  the  agent  of  the  Court  and 
cannot  involve  it  in  litigation.  He  could  not  defend  this  gar-» 
nishment  but  by  leave  of  the  Court.  It  such  leave  were  grant- 
ed, it  would  be  a  descent  of  the  Court  of  Chancery  into  a  Court 
of  Law,  there  to  become  a  litigant  about  a  fund  pver  which  it 
has  itself  jurisdiction.  For  the  Court  of  Chancery,  and  not  the 
receiver,  would  be  the  party.  It  is  true,  that  where  the  question 
to  be  tried  is  pure  matter  of  title  to  property  in  possession  of  a 
receiver,  the  Court  will  generally,  from  motives  of  justice  and 
convenience,  authoiize  a  suit  to  be  brought,  taking  care,  how- 
ever, to  give  such  directions  as  will  protect  the  possession. 
Sory'sEq.  Ju.  §833.  9  Vesey^  338.  1  Jac.  8f  Walk.  178.  1 
Coxe?s  R.  422. 

But  where  the  question  is  as  to  the  appropriation  of  a  fund, 
it  is  not  to  be  credited  that  a  Court  of  Chancery  will  yield  its 
own  unquestioned  jurisdiction,  and  take  its  place  at  the  bar  of 
a  Court  of  Law  as  a  party.  The  possession  of  the  receiver  is 
deemed  the  possession  of  the  Court,  and  the  Court  will  not  per- 
mit itself  to  be  made  a  suitor  in  a  Court  of  Law.  Story's  Eq, 
Ju.  §§833,  891. 

Another  very  obvious  reason  why  a  receiver  is  not  subject  to 
garnishment  is,  that  such  liability  would  defeat  the  ends  for  which 
receivers  are  appointed.  His  duties  as  receiver  would  be  de- 
feated by  judgments  at  Law  on  garnishment,  and  the  beneficial 
jurisdiction  of  Chancery,  in  this  regard,  divested. 

So  we  think  the  Court  erred  in  requiring  the  bond  to  be  giv- 
en, and  reverse  the  judgment. 
VOL  XI  53 


\o.  57. — (jj-.oiuvr:  Fiktj)  imd.ctlu'r'^,  j-lrtii-itiUs  in  rnor, /v?.  SrA- 
Rd^.v  JoMor-;.  tictVi'f'iint  in(.'rr()r.  Sr:\GnHN  .](jvi  s.  jiiini/iiTin  or- 
ror,  i\\\  Gf:or'';k  Fil:li)  nrid  otlijrs,  (ItMViiilimts  in  error. 

[1.]  A  fund   is  lu    the  Ij.iii'N  of  lliu  t"<>a't.  ^'iHij'ut    i:i  \\  a  bill  in  (.MiunC'^ry, 

li.iou'^^h  apj  t'!;M..ii  Hi  ofu  r«i'  -iv  •'!",  v  ''lirl.  |.;li  b;i-i'«''n  •ii>ii:i--'.'d  jp^.-n 
il.  li-niT'-r,  ;ip  >n  u  li.W  '"!■■. 1  i^'.-'iL!^-  Mi;i!  !)•  r' mj  'a:>  .nr  Ip-Iii-  ;ij'':;- 
Dit'T-t-^  n'liirlt  av<-  Iwirrl  np'.ri  tlio  projM'rty  mii  .if  \v]ii«  )i  tM-f']!i.i  J'Tooc'-'I- 
«;<i  ;is  r-iil,  :h»  1  liiul  a  ciairn  \^  ini*M[)OM-'l,  :\nH  <u\\  ]»f}idii)^'  ;it  L:i\v  :  and 
ih-Li  lliv-  lii-u-udtinl  Iri.^  fit)  «.tt]K'i' ])iu:;i^rl '.  -nil  of  svliu'li  i</>:ilis|\  hi««  ji'.dtj- 
»K«  n:-.  ,  ;u:d  rlu't  ',li'-;-»'  ;i!>-  c;:-!  tudiii^  p.i^':ii"Ut '  "iJ.'r  lliau  his,  --uITici'-itt 
to  ;l^^^.^il  rht  vnl.irut  'In- pr-'p.  rt  y  it-«'if:  ai.d  rli.it  ho  i>  if.  l:..)^-!-  .m  ]o^- 
ini^'his  d.'bt.  tirdr^"  ihHfnnd  i- rj-laitu'd  tu  ri"-f<. •!!<',  if  (h*-  pi-ip.-r;-,'  i)L  the 
trial  of  iht'.  claiiu  i*  lound  >uSj<h-1  :  yA/./,  ibu!  a  I'ourt  of  t  ■tmnr'^M-v  \v  '-W  or- 
(hrtlu:  futnl  to  wo  h-ld  ii[>  aLr.'.in,-<t  t-x-  i'l;i:!i,  ot^u^-.  ltij.m'-  (»]  tjie  ti'iui  »who 
j>uit't)u-t  .!  r.f  tl;«  cliiiiKOii  .-;!l'-i-vp.i  ii'  tj)  tin;  (lite  ot  iIk  c«''npl:ii:i;iul  •^  JL-i'-''* 
iin'iit^"")  to  fiwjiil  t,h«.'  furtJi'jr  oi'lcr  oi  iho  Cuur:,  tip-'H  iLl  iv.  t:!?  -z.  i.!;e  trial 
m  Lmw. 

In  Equity,  in  Miiscoc^^e  Siipcrior  Couit.  DfM-isinn  hv  J'lfli^e 
PosvKUs,  ai  Novcnibir  Adjijiirncil  1  iMiii,  IS.M.  Writs  of  eiror 
i>ued  out  by  both  piHlu^s,  and  ronsoiidaled  hv  consrnl,  in  Su- 
pr^Mue  Court. 

iSfuboin  Jones  iilcd  a  bill  prnyinix  '»"  injunrfion  and  the  np- 
p()intii\cnt  of  a  recfivcr — cbaroinn  in  substDru-e  as  fellows: 
That  the  Sou'diern  Lije  Jnsu)tince  and  Trust  Conipanv,  a  cor- 
poiaiion  locattid  in  Florida,  having  eertani  specified  flairni^  on 
dithient  })eisons  in  t'olunibirs,  one  Gcortre  Field,  the  former 
cashier  of  t!ie  said  eoinpany,  took  in  j)avihent  of  ttte  claims 
ceit.iin  leal  e^tate  situatt^d  in  the  said  Citv,  and  instead  of  tak- 
iriiT  tith\s  io  di(^  roriipany,  e.iused  the  titles  to  be  ex^'rutcfj  to  him- 
seh\  [iayiuj^  no  i:oTl^jdt•ranon  therefor;  that  I'hiht)  'W  Sehh'v  nn 
the  a^rent  ol  l^eid,  \\as  etintrcjlliin;-  1!k>  propfrty  and  reeoiviMcr 
the  leiils  auvi  pU'iits  thereof:  tiiat  he\\as  substHuienilv,  hy  or- 
del  rd  the  Suj>uior  Court,  apj  ointed  rereiver,  to  e(^ll»N»t  anri 
hold  tlij.s  Jund,  subjeri  to  tije  inder  of  the  Superior  Court:  and 
that  he  had,  as  saeii,  eoliectt-d  a  hu»:p  amount,  whieh  he  now 
held  subjerd  to  th<'  i)id«'r  (d\s;ii(l  (\Mirl  :  th.U  i'.uri)ilaiuant  lieiuLT 
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I'l-'M-  u.'i.l  v''ii   I  ■  '  s'  .)  'Ill;-  aiul  ftluT.-. 
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the  holder  ol  bank  hilLs  of  ihi*  y.i'id  (•()m|)aj5\,  h;ul  siuul  O'lt  iit- 
tachmonts  iheifoii,  rt-luraauir  lo  llie  Ju^liro's  ('oa^'i  \u  lh<-  IIUlI 
Divliict  (i.  AL,  ami  hud  uhtair.t-cJ  jud^uiriit.s  iJ.erL'i.n,  amouiiiijiii' 
toNijvSOO;  thill  tlu'se  alliiihint'iiKN  h;id  'orcji  iL'\  i».'(!  on  the  reid 
est. lie  above  rtloin-d  to,  to  which  Tit-h^  hud  inti  ijuiscd  a  chum, 
wldcii  chiini  was  >lih  jx-ikSuil:";  tl/ai  il'tb*'  said  }MO|)(it\  is  ioiind 
sul)jt'i-i,  that  tliore  aie  jud^^iiit-nt  liens  ohlcr  lii'an  tho>e  of  c^n- 
phiinant,  that  would  exhaust  more  than  this  ju'opeit}  \\i<uhl  sell 
for  under  jmij^nieiit ;  that  the  Lite  Insui.'.nee  and'i'iusi  (.'oui|)any 
has  no  otlier  property  within  the  jurisiiiciuju  ofthe  Courts  vtldns 
Sl'c'te  ;  lliat  Geor^•i■  Kithi  has  scjld  his  cUtnu  to  the  said  piupeity 
sinee.  thf  rendition  of  the  judgments,  lo  Anred  Ueisun,  \\  ihiani 
Douuherty  and  George  ilaiiira\es,  .Ir.  lor  thestim  of  ^Tj  or  tiOOO, 
beinti  k'ss  tiran  the  \alue'  ot  ilie  ioriins  of  die  ))ro|}vrt\,  and  not 
over  two-thircN  ot"  the  ajnount  of  ren:s  n-o\s  in  ihe  harals  oT  liie 
reeeiver  ;  that  these  assiunees  vveie  makinii'  every  eth)rt  \o  Liet 
these  tiunis  out  of  the  liands  of  tht!  reeji\er,  and  il"  t!te\  suo 
ccfd,  wih  ap[)ly  the  same  to  tiieir  own  use,  in  violrrion  ol  the 
trust,  and  will  thereby  deprive  eoin|)hiinant  and  the  otiier  cred- 
itors of  all  means  of  eoih.'cunLi"  tlieir  tlebts.  The  pi  aver  of  the 
bill  was  lor  an  injujuiion,  to  restrain  Sehltv  from  naxin^-  over 
the  luoney  in  iiis  liaiids,  and  also  for  tlie  ap()v)intmeMt  of  a  re- 
ceiver, to  hold  the  funds  and  eolieet  the  future  rents,  to  be  sub- 
ject to  the  order  of  the  (.'ourl. 

L})on  a[)j^lun!j;  I'orthe  saneiion  of  tlie  presiduin:  Jiuiue  to  this 
bill,  the  same  w<is  resi^t<  d.  by  tin'  assi;inees  of  r'leld,  and  after 
aroui-,it:nt  h.rl,  the  C'ouit  i^ianlrd  an  oider  sanei  i(^nini:  tlie  bill, 
with  ihe  eo!i(h\ion,  th.it  the  reet-iser,  Pluiip  'I.  Sciilrv,  >hould  pa^' 
over  tlie  funds  in  lii*- hands  to  tiie  asMLj"nf«  s  of  K'u-M,  up^n  th»'ir 
^iviui;  h'nA  in  lise  sum  e«.j<;al  lo  d.».d»u'  Mi-*  amount  of  the 
Ju^^liees'  Court  y/.^/</>'.  oi  e(ur.piaihau<,  C'ujditi'jned  to  [)a\  tlie 
com])lr.inant,  (if  tlie  jnoperty  is  l-unu  suijeetn)  tlie'  attachments, 
on  the  final  tiial  of  the  <hiJiu;  all  ih.- reuls,  issues  and  {^lofcsof 
said  pioperty  from  the  da\  ol  tiie  Ic'.n  t(»  the  linals.de. 

To    this   (»rdei  and   dcci  Mt.n,    b-jth  pa' lit  ^    \Ai-{\   c\(  cptitMis  ; 
the    coi:j]'l'iiMai/vs    a:^j"!j,nij.;'  "is  e::\a,  ihal  'eoi-con  of    tlie  «■  de- 
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allowing  the  fiinds  to  be   paid   upon  bond  being  given ;  the 
defendants  assigning  as  error,  the  sanctioning  of  the  bill. 
The  two  cases  were  heard  together  in  the  Supreme  Court. 

Wm.  Dougherty,  for  Field  and  others. 
H.  Holt  and  Benning,  for  Jones. 

By  Vie  Court, — Nisbet,  .1.  delivering  the  opinion. 

[1.]  This  bill  alleges  tiiat  the  complainant  JoTie^  is  a  judg- 
ment creditor  of  the  Life  Insurance  and  Trust  Company^  a  cor- 
poration located  in  Florida  ;  that  this  corporation  is  owner  of 
certain  real  estate  in  this  State,  (the  legal  title  to  which  is  in 
one  Fields)  subject  to  its  debts ;  that  a  levy  of  his  judgments 
has  been  made  upon  this  property,  and  a  claim  interposed  by 
Fieldsy  which  claim  is  still  pending ;  that  upon  a  former  bill 
filed,  one  Schley  was  appoint(td  receiver  to  collect  and  hold  the 
rents  of  this  propertj-,  and  that  as  such  receiver  he  did  collect, 
and  now  holds  a  large  sum  of  money ;  that  the  former  bill 
was  dismissed  on  demurrer;  that  if  the  property  is  ultimately 
subjected  as  the  property  of  the  Life  Insurance  and  Trust  Compa- 
ny^  the  full  amount  which  it  will  bring  at  Sheriff's  sale,  wall  not 
be  more  than  sufficient  to  satisfy  other  judgments  older  than 
his,  outstanding  against  that  Company,  and  that  unless  this  fund 
in  the  hands  of  the  receiver  is  held  up,  to  be  applied  to  his 
judgments,  he  is  in  danger  of  losing  his  debt ;  that  said  Com- 
pany has  no  property  other  than  that  above  referred  to,  within 
the  jurisdiction;  that  Fields  himself  resides  without  the  juris- 
diction of  the  State,  and  has  sold  his  interest  in  said  property  to 
Messrs.  Dougherty,  Iverson  and  Hargrave,  since  the  rendition 
of  his  judgments,  who  are  making  every  eflTort  to  get  this  fund 
out  of  the  hands  of  Schley,  tlie  receiver.  It  prays  that  Schley 
be  enjoined  from  paying  the  money  in  his  hands  to  these  as- 
signees of  Fields,  and  that  a  receiver  be  appointed  to  hold  it 
and  collect  the  future  rents,  subject  to  the  order  of  the  Court. 
Upon  applying  for  a  sanction  to  this  bill,  it  was  resisted  by  the 
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assignees  of  Fields.  The  Judge  sanctioned  Ihe  bill  upon  terms, 
requiring  the  money  to  be  paid  to  the  assignees  of  Fields,  upon 
their  giving  bond  and  security  to  pay  to  the  complainanty  Jones, 
all  the  rents,  issues  and  profits  of  the  property,  from  the  time  of 
Jones'  levy,  until  it  was  finally  sold,  if  the  property  should  be 
found  subject  to  Jones'  judgments,  on  the  final  trial  of  the  claim. 
To  this  ruling,  both  parties  excepted  and  brought  writs  of  error^ 
which,  by  order  of  this  Court,  upon  consent  of  the  parties,  are 
now  considered  together.  Col.  Jones  insists  that  the  Court 
erred  in  ordering  the  money  to  be  paid  to  Messrs.  Dougherty, 
Iverson  and  Hargrave  at  all — holding  that  his  bill  ought  to  have 
been  sanctioned  unconditionally,  according  to  its  prayer — whilst 
they  insist,  that  the  Court  erred  in  sanctioning  the  bill  at  all,  anr^ 
that  they  were  entitled  to  the  money  unconditionally.  For  the 
better  understanding  of  this  case,  I  refer  to  the  case  of  George 
Fields  and  others  vs.  Seaborn  Jones  and  John  Schleyy  imme- 
diately preceding  this.  This  fund  is  the  same  that  Messrs, 
Dougherty^  Iverson  and  Hargraves  sought  to  be  paid  to  them  in 
that  case,  and  which  Jones  and  Schley  resisted,  upon  the  ground 
of  a  pending  garnishment  in  their  favor  against  the  receiver. 
Then  we  held  that  it  was  the  duty  of  the  Court  to  order  the 
money  to  be  paid  to  Fields,  or  his  assignees,  as  whose  money  it 
was,  under  the  dismissed  bill  originally  taken,  and  impounded 
ill  the  hands  of  Mr.  Schley  the  receiver ;  unless  withheld  from 
so  doing  by  the  claim  of  some  party  properly  brought  to  the 
cognizance  of  the  Chancellor.  The  service  of  the  garnishment, 
we  held  insufficient  to  restrain  him  from  so  doing.  We  held 
that  this  fund  was  in  the  custody  of  the  Court,  and  that  any 
person  claiming  an  interest  therein  could  be  heard,  pro  interesse 
suoy  as  before  the  Master  in  England,  and  that  when  heard,  the 
Chancellor  would  pass  such  order  as  would  comport  with  the  in- 
terests of  all  parties.  The  bill  now  before  us  is  not,  as  was  claim- 
ed for  it  in  the  argument,  a  creditor's  bill,  seeking  the  appropria- 
tion of  a  fund  to  the  satisfaction  of  a  debt.  It  asks  no  such  ap- 
propriation. It  invokes  the  aid  of  Chancery  to  hold  up  a  fund, 
upon  which  the  complainant  will  have  a  right  to  go  for  the  satis- 
faction of  his  judgments^  if  upon  the  final  decision  of  the  claim 
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at  Law,  tiie  property  out  of  which  it  ha^  isMu-d  as  riT*ts  and  pro- 
ljt.>,  is  found  s»i')icH'I.  It  soeks  to  acconjoruNh  tiiis,  bv  le.strain- 
ino;  the  itft'siiit  rt'i-L'iver  from  pacing  it  over,  and  by  the  ap- 
poiatnu-iit  of  anolljer  rereiver  t(>  hold  it  until  tlic^  itiiaiuatioii  of 
the  liti;^*ation  at  I^aw. 

As  a  bjisis  for  these  demands,  it  exhibits  ju;]ij;ments  in  favor 
of  the  comphiiiiant  upon  attachment — a  le\y  upen  the  property, 
out  of  which  this  money  issued — a  pendinii;  claim  at  Law  by 
Fields — tlie  tact  of  djo  non-r(  sidence  of  the  corporation,  who  is 
defendant  in  his  judi;inpnts — the  further  fact  lliat  there  is  no 
other  property  to  t)e  reach.cd  within  the  juiisdiction,  and  that 
oKK-T  jud|i;inents  are  oulslauilini;  against  the  cor[)oralion,  in 
aniount  lai'ge  enough  to  cover  the  lull  value  ol"  the  piopeity 
itself,  and  that  elloits  are  makine-  to  cause  this  fund  to  be  paid 
o\er  to  purt'hasers  of  the  sanic  fj(un  Fieiiis,  whose  title  is  juidor 
to  his  juduii.e.nts.  i''iom  the  case  made,  the  complainant  has 
jui]<ime[it  levies  wlii<h  may  attach  upon  the  {)roperty,  and  if  so, 
he  will  ha\e  a  le;^Td  ri^ht  of  salishiCtion  out  cf  the  proceeds  of 
til  at  property  now  in  tlie  hands  of  the  Couri,  and  the  payment 
of  wiucli  will  be  endaa^eied,  unless  tho^e  prc;ceeds  are  retain- 
ed. It  is  a  case  in  which  Kijuity  must  <fi\e  relief,  or  justice  and 
ri«'ht  be  \iolaied.  No  le*»<d  lenievlv  is  now  at  t}:e  coniniand  ji 
tlie  complainant.  Gamishment  Vvili  not,  as  aheailv  decided, 
reach  the  cast::  and  c(u'ieedin^'  that  if  tiiis  money  is  paiii  to  tiie 
assii^nees  of  Field,  an  action  wou!(i  lie  in  his  l"a\t)r- against  tiiem, 
in  tlie  event  ti:at  the  p:()peit>  is  mai'e  s\d)jeel  to  his  judgments, 
yet  that  is  not  a  itir.<rni  n-medv,  and  may  not  Hun  be  a  complete 
renu'dy.  Insidt  s  Fijuitv  havinj^*  jintsoictiun  ovei  this  fuml  now, 
will  not,  under  these  circumviances,  tail  to  exerrise  it^  preventive 
power,  and  thus  avoid  lutnre  suits.  The  ri^iit  to  this  money,  as 
between  th(*  CDnijilainant  and  the  as.si^necs  i)f  Fields,  de[)ends 
upon  the  title  to  the  piope't\  in  litigation  ai  Law,  and  upon 
piinciples  ty-'/f  I'suvf.  A  Court  of  F»}ui'y  will,  haviUjij:  ihe  fund, 
reserve  it,  subject  to  its  own  future  ,/rder.  'J  he  injunction  is 
on!\  nectSMMV  to  [i:e\(nt  its  pasMU'/  ^^rul!l:alilv,  before  the 
Court  acts,  out  ot  .lie  h:i:..is  ul  its  o,\l;:ei.  i  ^ce  S' ''•  i  ,i' a  E-.  Ju. 
S907  }      O'jr  J'hirrme'a    is  iL.r.  l-u    jud;:.:ieiit  of  ".Lj  1.\«.3'^  l;th  w 
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be  reversed — tliiit  a  ivccixer  lie  np|j.;int(.il  U)  t^ike  juul  h'jlil  the 
ariKiunt  he  is  hiM'ebv  a'liiiiuiizecl  to  ra'ei\  e,  ;iii(l  t(»  rollL-et  riiul 
hohl  tlie  fiUure  rents,  issues  ar.d  protils  of  ihc  >)r  peify;  amltliat 
so  inueh  of  tfie  i'liud  jidw  in  iho  li'imls  of  AI' .  SiJi'.iti^  \\>.  t(  g^Mjer 
with  the  fuliiie  iiico:r.e  oftlic  j):nj>e!ty,  \v:Il  lu-,  in  tiu*  jiuj^rueiit 
of  the  Chiin«'<'lh»r,  suihrlent  to  }>;iv  the  j-'iin'-ij':!!  uvA  interest  chie 
on  the  jtuhrnK'iMts  (mi  aitacliiurnt  iii  favcji  of  Coh  Jones,  at  the  (ie- 
teriijiiiUuii  ufthi:  elaiiu '/a^e,  antl  also  his  cos's  thereon,  he  pai«l  by 
Mr.  .SV////7/ to  the  ni'wlv  appoinied  fceciver,  and  that  the  !):iiance 
in  the  hau(N  of  .-U/'.  SV//-'/^v  !)e  paid  hv  tiini  unenndi'ionallv  to 
.1/e.svr.s.  Dou^hcri^j^  Ircj'^o/i  U'td  Uargrarc^  the  assiui.Le-^  ui  Ft^jids. 


No.  5S. — John   ^V,   P-iuk^ks  and    etiiers,  phiintilfN    in  eiror,  ?'a\ 
{.'hakll;s   Ruoni-.v  anJ  another  defendants  in  enc;r. 

[I.]  If  ilio  prir\ri]i:it  Sl.cria'  «'XOt.Mites  a  (:^<Mi  in  cuijj'')ni)il y  with  a  >aU;,  made 
Ly  OIK-  \v]h»  Ciuiin*  to  n*'!  ;i>  (icjiiity.  ilA^  ir>  n  rrc'i^'iiiiiou  of  t-be  liejuity'ti 
auilionty  ami  u  r;i*^iniMtion  o.f  |>iy  art.  nn-l  i-*  '-iiiTicii-nt  to  prot"'-'  'lii'  pur- 
{•liii>«.r'^  tiiitf.  jju'i  tljv<t(iMitY  acted  without  any  •  oiruhir  a{))»nin*j.ieut. 

['2.]  '\  lie  a<'l.-  of  a  J«  )»uty.  dr  furfo,  arc  jrof-d  a^  X*.*  third  per.-i'^nx. 

[3]  l":i.\  e-4lef.t'ii\>."  -.i!^-.  ai.d  all  otio^K-*  luadc  undf^r  fUiniiiary  proct-'odin^s 
an<l  .--ptn  iiil  p'.Vfi''^.  urj.l  ny  <»!'dir  ul"  (\»urt9  of  Jiiiiited  jiirisdiciioii, 
iriii.-t  .dio-^'  ujtnii  tl.j 'r  r.fo  tbal  tti'-  prc-i<Hji!i~itt'- of  llio  bn\  hn\r  l)ecii 
••strictly  pursiio  1.  It  {•<  ('tlo'Twi^e  of  sf!le-«  Tnado  hy  "^^ii •>'•;<]*>'  ur  i-'i  the 
jiid^n.u-at  and  oxoiu'iui;  piotf.-v  of  Courts  of  gsineral  iijri^<lietioti. 

[4.]  'lo  tlio  purohaf-or  \v":io  pays  hi-  njor^ey  and  lecoivtM  tlu*  Shv'vinf  -*  dep.d, 
it  i>  a  riialTer  of  no  •.■<'ij.';»-..|iu  rioe  uht  tii.-r  tht  rt'lunj  "f  tlu-  cx^'Ccti-iu  he  im- 
p«rtt'''t  or  iml  iria<l.:  ;'i  a!!  ;  'Jiv  if'.  :;'i!arity  vr  oinH.-i'.-si  ''a»iiJ'.t  aiuM:t  the 
valiility  of  hi«  tith". 

[5.]  Tht*  piircha<.*'V  at  Shc^rift"*-  •■■al^^,  dcneiuN  n]U)U  thr  "jr  iL-Mu.r.t,  the  levy 
and  the  dof'd ;  all  othei  <pie.-*tioiw  :\re  h»Mu<'«'n  partio*^  lo  t!iv^  j'id:jTp»'iit 
ai'ij  ih"  (..tli<'(*r.''  It  i>*  Mifi'ciuit,  lor  the  puiHdiii.'^er  that  tlo»  Shcrttj"  liad 
toiji]>i  t.'iit  ai.ll.ority.  and  .-'olu  and  fXrCMii-'d  to  hirij  a  tille.  The  title  of  a 
piiicyia=or  at  ^'hevHT''-  -ah>  i,  n^t  rrt  i't^d  t)y,  nor  drp.Mjdeot  on.  tlie  return, 
hut  is  d<*rivrd  from  th/»  pr«.'vi'>;.is  ...nle  ni.ide  bv  the  Sheriff,  hv  virtue  of  hi-' 
ni  it 
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[6.]  The  Acts  which  make  it  the  duty  of  the  Sheriff  to  advertise  the  sale  of 
property  in  a  particular  way,  and  to  sell  between  certain  honrs  of  the  day. 
are  merely  directory  to  the  officer.  His  neglect  to  observe  these  directions 
may  subject  him  to  a  suit  for  damages,  at  the  instance  of  the  party  injur- 
ed by  the  neglect ;  but  it  will  not  affect  the  title  of  the  purchaser,  unless 
there  bo  collusion  between  him  and  the  Sheriff. 

[7.]  A  purchaser  at  Sheriff's  sale  has  a  right  to  presume  that  a  public  oflS- 
cer,  known  to  possess  the  power  to  sell,  has  tak^n  every  previous  step  re- 
quired of  him  by  the  law,  under  which  he  sells. 

[8.]  Where  a  judgment  has  been  obtained,  and  an  execution  has  issued  in 
the  lifetime  of  the  defendant,  his  subsequent  death  will  not  arrest  the  col- 
lection of  the  debt  by  levy  and  sale  of  the  intestate's  property,  uotwith- 
stauding  his  heirs  at  law  are  minora  and  no  administration  has  been  grant' 
ed  upon  the  estate. 

Ejectment,  in  Muscogee  Superior  Court.  Tried  before  Judge 
Powers,  at  November  Term,  1862. 

The  heirs  at  law  of  Martin  Brooks,  deceased,  brought  suit 
for  a  lot  of  land  in  Muscogee  County.  The  defendants  claim- 
ed under  a  Sheriff's  sale  of  the  land,  as  the  property  of  Martin 
Brooks. 

The  defendants  on  the  trial  offered  in  evidence  a  deed  made 
by  John  C.  Mangham,  as  Sheriff,  reciting  that  by  >nrtue  of  a  JL 
fa,  issued  from  the  Inferior  Court  of  said  County,  (of  Muscogee) 
at  the  suit  of  James  C.  Leonard  against  Martin  Brooks,  he  had 
lately  seized,  (this  tract  of  land,)  and  after  being  advertised  ac- 
cording to  law,  he  did,  on  the  sixth  day  of  June,  in  the  year  of 
our  Lord  1843,  at  the  place  of  public  sales  in  the  said  County 
of  Muscogee,  expose  the  same  at  public  outcry,  when  Kenneth 
McKeagie,  &c." 

Also,  a  fi.  fa.  from  the  Inferior  Court  of  said  County,  in  fa- 
vor of  James  C.  Leonard  against  Martin  Brooks,  upon  which 
there  was  entered  a  levy  on  this  tract  of  land,  signed  by  "  The- 
obald Howard,  D.  Sheriff."  Also,  a  return  of  the  sale  and  the 
disposition  of  the  proceeds,  which  was  signed  by  no  person. 

Plaintifis'  counsel  objected  to  the  admission  of  the  deed  in  ev- 
idence because  it  was  made  by  John  C.  Mangham,  and  the  levy 
was  made  by  Theobald   Howard,  D.  Sheriff,  and  there  was  no 
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evidence  that  he  was,  or  acted  as  Deputy  Sheriff.  ^Iso^  because 
it  did  not  appf^ar  in  said  deed,  nor  was  there  any  evidence  that 
the  said  sale  was  advertised  at  the  Court  house  door  and  two  or 
more  public  places,  and  was  made  between  the  hours  of  ten 
o'clock,  A.  M.  and  four  o'clock,  P.  M.  as  required  by  law. 

All  of  which  objections,  the  Court  overruled,  and  plaintiffii' 
counsel  excepted. 

Plaintiffs'  counsel  also  objected  to  the  Ji.  fa.  going  in  evi- 
dence, on  the  ground  that  it  did  not  appear,  nor  was  there  any 
proof  that  the  lot  in  dispute  was  sold,  as  there  was  no  date  or 
signature  to  the  entry  making  a  return  of  the  sale.  All  which 
objections  the  Court  overruled,  and  this  decision  was  excepted 
to  by  counsel  for  plaintiffs. 

Plaintiffs'  counsel  requested  the  Court  to  charge  the  Jury,  that 
if  they  believed  from  the  evidence,  that  at  the  time  of  the  levy 
and  sale,  Martin  Brooks,  the  defendant  in  fi.  fa.  was  dead,  and 
there  was  no  representation  upon  his  estate,  and  the  heirs  were 
all  minors,  the  sale  was  void. 

The  Court  refused  so  to  charge,  and  plaintiffs  excepted. 

On  these  exceptions  error  is  assigned. 

W.  DouGHEBTY,  for  plaintiffs  in  error. 

Wiley  Williams,  for  defendants. 

£y  iht  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  brought  by  the  heirs  at  law 
of  Martin  Brooks,  deceased,  to  recover  lot  No.  134,  in  the  City  . 
of  Columbus.  The  plaintiffs  proved  on  the  trials  that  they  were 
the  children  and  only  heirs  of  the  decedent,  who  died  in  posses- 
sion  of  the  premises  in  dispute,  and  who  had  lived  thereon  for 
several  years  previous  to  his  death ;  that  the  rent  of  the  lot  was 
worth  $100  per  annum,  and  that  the  defendants  were  in  posses- 
sion at  the  time  the  suit  was  instituted. 

[1.]  The  testimony  being  closed  on  the  part  of  the  plaintiffs, 
the  defendants  offered  in  evidence  a  deed  from  the  Sheriff  of 
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Muscogee  County,  for  the  property,  together  with  the  original 
fl,  fa.  and  entries  thereon,  under  which  it  was  sold.  The  deed 
was  objected  to,  on  the  ground  that  it  was  made  by  John  C. 
Mangham,  as  Sheriff,  when  the  levy  on  the  execution  was  en- 
dorsed by  Theobald  Howard,  as  Deputy  Sheriff;  and  there  was 
no  proof  to  show  that  Howard,  who  made  the  levy,  was  the  de- 
puty of  Mangham,  who  conveyed  the  title.  It  was  farther  ob- 
jected to  the  deed,  that  it  did  not  appear  from  its  recitals,  nor 
was  it  established  by  aliunde  proof,  that  the  sale  of  the  lot  was 
advertised  at  the  Court  house  door,  and  two  or  more  public  pla- 
ces in  the  County ;  and  that  the  sale  was  made  between  10 
o'clock,  A.  M.  and  4  o'clock,  P.  M.  as  the  Statute  requires. 

The  execution  was  objected  to  for  the  reason,  that  it  did  not 
appear  from  the  entry  thereon,  nor  was  there  any  other  legal 
proof  of  that  fact,  that  the  lot  in  controversy  had  been  sold  at 
all,  as  there  was  no  date  nor  signature  by  the  officer  to  the  entry 
of  sale  on  the  Jl,  fa.  The  defendants'  counsel,  to  obviate  this 
alleged  omission,  proved  that  the  endorsement  of  sale,  as  well  as 
the  distribution  of  the  proceeds,  was  in  the  handwritimgof  Theo- 
bal4  Howard,  the  Deputy  Sheriff.  The  Court  admitted  the  tes- 
timony, and  to  this  decision  counsel  for  the  plaintiffs  excepted. 

[1.]  The  return  of  the  levy  and  sale  of  this  land  is  made  by 
Theobald  Howard,  as  Deputy  Sheriff.  The  deed  is  made  by 
.  John  C.  Mangham,  as  Sheriff.  This  is  a  recognition  of  the 
Deputy's  authority,  and  a  ratification  of  his  act.  And  this  would 
have  been  suflScieht  1o  protect  the  purchaser,  had  Howard  acted 
without  any  regular  appointment. 

[2.]  The  acts  of  a  deputy  de  fado^  are  good  as  to  third  per- 
sons. 1  Hawks.  329.  10  JV.  H.  Rep.  167.  4  ^la.  R.  527. 
6  Ibid,  295.  9  Mass.  R.  231.  10  Ibid,  290.  15  Bid,  180. 
5  Pick.  R.  487.     5  Smed.  §•  Marsh.  573. 

[3.]  The  next  complaint  is,  that  it  does  not  appear,  either  by 
the  recitals  in  the  deed  itself,  or  by  extrinsic  proof,  that  the 
land  was  advertised  and  sold  according  to  law. 

The  deed  recites  that  John  C.  Mangham,  the  Sheriff,  seized 
tiie  lot  as  the  property  of  Martin  Brooks,  and  after  being  adver- 
tised according  to  law,  that  he  did,  on   the   4th  day  of  June, 
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1843,  at  the  place  of  public   sales  in  said  County   expose  the 
same  at  pubjic  outcry. 

The  case  of  Clements  against  Henderson,  (4  Ga.  R.  148,)  is 
relied  on  as  authority  for  the  plaintiff  in  error.  That  was  an 
administrator's  deed,  and  the  two  cases  are  consequently  clear- 
ly distinguishable.  In  cases  of  sale  under  special  power,  as 
that  of  a  Tax  Collector,  and  by  order  of  Courts  of  limited  juris- 
diction, as  Courts  of  Ordinary,  the  execution  of  the  power  must 
show  upon  its  face,  that  the  Statute  has  been  strictly  complied 
with.  But  it  is  otherwise  with  sales  made  by  Sheriffs  under 
judgments  of  Courts  of  general  jurisdiction.  Munic  vs.  The 
President  and  Selectmen  of  Katchez,  4   Smedes  fy  Marshall,  602. 

[4.]  This  reasoning  applies  to  the  third  exception,  namely : 
that  it  did  not  appear  from  the  entry  itself  on  the  fi.  fa,  nor  was 
there  any  proof  that  the  lot  in  litigation  was  sold,  as  there  was 
no  date  nor  signature  to  the  entry  on  the  fi,  fa.  It  was  shown 
that  the  endorsement  of  the  sale  and  of  the  distribution  of  the 
proceeds,  was  in  the  handwriting  of  Theobald  Howard,  who 
made  the  sale. 

But  independently  of  this,  the  errors  of  omission  jf  of  com- 
mission  on  the   part  of  the  Sheriff,    especij 
made,  and  over  which  the   purchaser  has 
feet  the  validity  of  his  title.     Whether  the 
tion  be  imperfect  or  not  made  at   all,  is  a. 
quence  to  the  purchaser,   who  pays  his  "^fr^l^  jf  yiTSg  ^^tif 
Sheriff's  deed.     7  Black.  R,    154.     1  Jd 
Yerger,  179.     In  Sullivan  fy  Price  vs.  Heami 
this  Court  expressed  the  opinion,  that  if  the  Sheriff  has  authority 
to  sell  property,  a  fiailure  in  the  performance  of  any  part  of  his 
duty,  and  for  which  he  would  be  compelled  to  indemnify  the  party 
aggrieved,  to  the  extent  of  the  injury  received,  would  not  destrr 
the  title  of  an  innocent  purchaser. 

[5.]  And  the  conclusion  to  be  derived  from  a  full  rev"* 
all  the  adjudged  cases,  is  that  which  is  briefly  announce 
Supreme  Court  of  the  United  States,  in  WTufaton  vs/ 
Wheat.  R.  503,)  namely ;  that  "  the  purchaser  dep/' 
judgment,  the  levy  and  the  deed,"  and  that  "s^ 
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are  between  the  parties  to  the  judgment  and  the  officer.''  See 
also,  3  Wash.  C.  C  R.  546-  4  Rand.  427.  4  Wend.  462.  2 
Bibbj  401.  3  J.  J.  Marshall,  439.  1  JSoU  4r  McCardj  11. 
Dem  ex  Dem.  Osborne  vs.  Woodson  Hay,  JV.  C.  R.  24.  1  Murph. 
Law  and  Equity  JR.  31 1 . 

[6.]  In  this  last  case  cited,  the  Supreme  Court  of  North  Car- 
olina held,  that  the  Statutes  of  that  State,  which  made  it  the 
duty  of  the  SheriflF  to  advertise  the  sale  in  some  newspaper 
printed  in  the  State,  and  at  three  public  places  in  the  County, 
and  set  forth  the  names  of  the  owners  of  the  lands,  the  water- 
courses on  which  the  lands  are  situated,  &c.  are  merely  directo- 
ry to  the  Sheriff  in  the  discharge  of  his  duty ;  that  his  neglect 
to  observe  these  directions  may  subject  him  to  a  suit  for  dama- 
ges at  the  instance  of  the  party  injured  by  the  neglect ;  but  it 
will  not  affect  the  title  of  the  purchaser,  unless  there  be  coDu- 
sion  between  him  and  the  Sheriff;  and  in  delivering  its  opinion, 
the  Court  very  properly  suggests,  that  a  contrary  doctrine  would 
so  embarrass  sales  of  this  kind,  and  throw  so  many  difficulties 
in  the  way  of  persons  willing  to  bid  a  fair  price  for  the  property, 
that  they  would  not  be  willing  to  purchase.  For  it  would  not 
only  be  necessary  to  prove  these  facts  on  any  particular  occa- 
sion, but  they  must  preserve  the  evidences  of  them  with  their  ti- 
des, to  be  used  at  any  distant  period  whenever  these  titles  might 
be  made  the  subject  of  controversy.  The  consequences  would 
be,  that  property  would  become  a  subject  of  speculation  merely 
by  those  who  would,  by  purchasing  at  very  reduced  prices,  only 
be  willing  to  encounter  the  inconveniences  and  risks  of  purchas- 
ing under  these  embarrassing  circumstances. 

[7.]  We  believe  this  to  be  sound  doctrine,  and  that  although 
the  failure  in  the  performance  of  any  part  of  the  Sheriff's  duty, 
might  subject  him  to  an  action,  in  which  he  would  be  compel- 
led to  indemnify  the  owner  of  the  land  which  might  be  irregular- 
ly sold,  or  the  creditor  to  the  extent  of  the  injury  received  by 
such  sale,  yet  it  would  not  destroy  the  title  of  the  purchaser, 
who  has  a  right  to  presume  that  a  public  officer,  known  to  pos- 
sess the  power  sell,  has  taken  every  previous  step  required  of 
him  by  the  law  under  which  he  sells. 
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I  am  aware  that  authorities  may  be  found  which  seem  to  be 
in  conflict  with  this  doctrine ;  and  which  hold  that  the  return  of 
the  ofiBcer  is  a  necessary  part  of  the  title,  and  must  show  a  strict 
compliance  with  the  requirements  of  the  Statute ;  and  that  the 
return  must  set  out  all  the  facts,  in  order  that  the  Court  may 
judge  whether  the  sale  is  legal  and  according  to  the  course  of 
the  Statute.    But  it  will  be  found  on  examination,  that  these 
decisions  were   made  on  some  peculiar  provision  in  the  local 
Act,  under  which  the  sale  took  place,^  or  without  reference  to 
the  principle  to  which  we  have  already   adverted,  to  wit :  the 
distinction  between  sales  made  under  summary  proceedings,  or 
the  authority  of  Courts  of  limited  jurisdiction,  where  the  facts 
which  give  jurisdiction  ought  to  appear,  in  order  to  show  that  its 
proceedings  are  aram  judice^  and  sales  under  judgments  of 
Courts  of  general  jurisdiction.     No  presumption  arises  in  favor 
of  the  exercise  of  power  by  a  Court  of  special  jurisdiction.     The 
rule  is  universal  that  the  record  must  show  every  thing  neces- 
sary to  give  jurisdiction,  much  less  does  any  presumption  arise 
in  favor  of  the  legality  of  the  acts  of  a  Tax  Collector  or  other 
officer,  who  executes  summarily,  limited  power,  expressly  dele- 
gated.    He  must  show,  or  the   purchaser  must,  who   claims 
through  him,  that  the  contingency  has  happened,  the  condition 
been  performed,  which  are  necessary  to  give  validity  to  his  acts. 
But  not  so  with  the  Sheriff,  who  derives  his    power  to  sell  from 
the  process  of  a  Court  of  general  jurisdiction.     In  the  former 
case,  the  acts  of  the  agent  are,  prima  facie^  void.     In  the  latter, 
they   are,  prima  fadey  valid — ^indeed,  for  certain  purposes,  con- 
clusively so. 

[8.]  The  last  exception  is,  that  Martin  Brooks,  the  defendant 
in  execution,  died  after  the  judgment  and  after  the  fi.  fa.  had  is- 
sued, but  before  the  levy,  and  ^hat  the  heirs  at  law  were  minors 
at  the  time,  and  that  there  was  no  representative  upon  his  es- 
tate. 

It  is  conceded,  that  at  Common  Law  the  fi.  fa.  could  proceed^ 
notwithstanding  the  death  of  the  defendant.  But  it  is  conclud- 
ed, that  by  the  Statutes  of  this  State,  a  defendant,  after  exccu- 
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tion  has  issued,  has  the  right  by  affidavit  of  illegality,  to  arrest 
the  progress  of  the  Ji,  Ja.  for  any  irregularity  ;  to  point  out  what 
portion  of  his  property  shall  be  seized  by  the  officer,  in  satisfac- 
tion of  the  debt ;  to  sue  for  and  recover  the  difference  between 
the  price  bid  at  the  first  and  second  sales,  in  case^of  non-com- 
pliance by  the  purchaser  with  the  terms ;  that  he  is  entided  to 
notice  of  the  levy,  if  it  be  on  land,  as  in  the  present  case ;  and 
to  appear  in  Court  and  superintend  personally,  the  proper  ap- 
propriation of  the  money  arising  from  the  sales.  That  inas- 
much, therefore,  as  there  is  something  which  the  defendant  may 
do  to  protect  his  interest,  that  either  the  defendant  himself,  must 
be  in  life,  or  legally  represented,  provided  he  is  dead,  before 
the  process  can  be  enforced. 

But  is  there  nothing  which  may  be  done  in  England^  after  the 
execution  has  issued,  to  arrest  its  progress  ?  What  was  the  ob- 
ject of  the  writ  of  audita  querela^  but  to  be  relieved  from  a  judg- 
ment or  executioTiy  for  some  injustice  of  the  party  who  obtained 
it }  It  is  true,  that  the  summary  remedy  by  moiiony  has  super- 
seded mainl;y  this  ancient  process.  Still  the  change  as  to  the 
mode  of  relief,  does  not  weaken  the  force  of  the  reply,  that  at 
Common  Law,  no.  less  than  by  the  Statutes  of  this  State,  the 
defendant  in  execution  has  the  right  to  be  relieved  from  the 
wrongful  acts  of  the  opposite  party. 

It  is  manifest,  then,  that  it  will  not  do  to  rest  this  proposition 
upon  the  ground  occupied  by  counsel.  To  change  the  Common 
Law  in  this  respect,  we  are  clear,  would  require  the  interposi- 
tion of  the  Legislature.  It  can  only  be  done  by  Statute.  The 
argument  to  be  deduced  from  the  Statutes  already  of  force,  and 
to  the  provisions  of  which  I  have  adverted,  constitutes,  in  our 
opinion,  no  such  case  of  repeal  by  necessary  implication,  as 
would  authorize  this  Court  to  make  the  change. 

And  while  it  is  conceded  that  this  is  not  precisely  the  question 
adjudicated  in  Ingram  vs.  Huri^  (10  Ga,  R,  568,)  yet  this  case 
is  fully  embraced  in  the  reasoning  of  the  Court  in  that  case ; 
and  it  only  remains  to  repeat  here,  the  intimation  thrown  out 
there,  that  is,  that  the  Court  of  Equity  is  always  open  for  the 
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assistance  and  protection  of  mmar  heirs  or  adults,  priority  credit- 
ors, er  any  others  who  are  likely  to  be  injured   by  the  enforce- 
ment of  the  execution,  for  the  want  of  an  administration. 
Let  the  judgment  be  af&rmed. 


No.  59. — ^William  Dougherty  and  others,   plaintiffs  in  error, 
vs.  Seaborn  Jones  and  others,  defendants  in  error. 

[I.]  Where  the  Court  below,  in  the  exercise  of  its  discretion,  on  the  showing 
of  the  defendants,  that  some  of  them  from  sickness,  had  not  been  able  to 
file  their  answers,  refused  at  the  second  term  of  the  Ooort,  after  the  bill 
was  filed,  to  allow  the  complainant  to  take  hia  bill  pro  confeao :  Beld, 
that  in  such  a  case,  this  Court  would  not  control  the  discretion  of  the 
Court  below  ;  especially  as  there  had  been  no  order  entered  on  the  min- 
utes of  the  Court,  requiring  the  defendants  to  answer  the  complainants' 
bfll  at  the  next  term. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by  Judge 
IvERsoN,  at  November  Adjourned  Term,  1861. 

This  bill  was  filed,  returnable  to  May  Term,  1861.  At  that 
term,  the  Court  entered  ''Usual  Rule"  upon  the  Docket,  but 
no  order  was  entered  on  the  minutes.  At  the  next  term,  no 
demurrer,  plea  or  answer  having  been  filed,  counsel  for  com- 
plainants moved  to  take  the  bill  "jdto  amfessoy  This  mo- 
tion, defendant's  counsel  resisted,  and  showed  as  a  reason  why 
the  answers  were  not  filed,  that  one  of  the  defendants,  Ann  E. 
McDougald,  was  so  ill,  as  not  to  be  able  to  complete  her  answer, 
which  was  almost  ready  to  be  filed ;  that  the  answer  of  S. 
Jones,  was  complete  bu|^  had  been  mislaid  by  Col.  Holt,  who 
was  absent  by  leave  of  the  Court.  The  answers  of  Alexander 
McDougald,  and  Duncan  McDougald  were  ready  to  be  filed. 
The  Court  granted  two  days  to  defendants,  at  the  end  of  which 
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time  the  answers  were  all  filed  except  that  of  Mrs.  McDoagald, 
who  was  still  confined  by  sickness,  and  whose  counsel  was  ab- 
sent under  leave  of  the  Court.  The  Court  granted  further  time 
to  file  her  answer,  and  refused  the  motion  to  take  the  bill  ^ 
coTtfesso, 

To  all  of  which  rulings  and  decisions,  counsel  for  complain- 
ants excepted,  and  have  assigned  error  thereon. 

William  Dougherty,  for  plaintifis  in  error. 

Benning,  for  defendants  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  alleged  ground  of  error  in  this  case  is,  the  refusal 
of  the  Court  below  to  allow  the  complainant  to  take  an  order 
at  the  second  term  of  the  Court,  to  have  his  bill  taken  pro  am- 
Jhssoj  under  the  circumstances  stated  in  the  record.  The  Court, 
in  the  exercise  of  its  discretion,  refused  the  application  on  the 
showing  made  by  the  defendants.  We  see  no  good  reason 
why  we  should  control  the  discretion  of  the  Court  in  this  case; 
especially,  when  it  is  apparent,  that  there  was  no  order  of  the 
Court  entered  on  the  minutes,  requiring  the  defendants  to  an- 
swer the  complainant's  bill  at  the  next  term  of  the  Court  Let 
the  judgment  of  the  Court  below  be  affirmed. 


No.  60. — ^William  Docohtertt  and  others,  plaintifis  in  error, 
vs.  Seaborn  Jones  and  others,  defendants  in  error. 

[1.]  The  manner  of  examining  parties  before  a  Master  in  this  State,  is  fay 
written  interrogatories,  settled  by  the  Master. 

In  Equity,  in  Muscogee  Superior  Court.    Decision  by  Judge 
IvERsoN,  at  Chambers,  April,  1852. 
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Tbe  question  in  this  case  arose  upon  an  investigation  before 
Judge  hersan^  sitting  as  a  Master  in  Chancery.  In  response  to 
an  order  of  the  Court,  Seaborn  Jones  and  other  parties  defen- 
dants filed  a  written  answer  to  the  matters  contained  in  tbe  or* 
der  served  upon  them.  Their  answers  not  being  satisfactory 
to  the  complainants,  counsel  moved  that  the  defendants  be 
placed  upon  the  stand,  and  be  examined  orally  before  the  Mas- 
ter, which  motion  was  refused,  on  the  ground  that  by  the  usage 
of  Chancery  Courts,  all  such  examinations  must  be  in  writing. 

This  decision  is  assigned  as  error. 

William  DoaGHXHrr,  for  plaintiff  in  error. 

BcxiviKG,  for  defendant  in  error. 

By  the  Court, — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  This  questian,  as  to  the  manner  of  examining  a  party 
before  the  Master,  is  new  in  our  Courts.  In  this  case,  the  Judge 
of  the  Superior  Court,  who  is  the  Chancellor,  seems  to  have  act- 
ed as  a  Master.  Our  Chancery  organization,  except  in  particu- 
lar localities  by  special  Act,  recognizes  no  such  distinctive  offi- 
cer as  the  Master.  The  Chancellor  himself,  as  m  this  case,  may 
assume  the  functions  of  the  Master^  for  the  purpose  of  interlocu- 
tory orders.  When  so  acting,  in  the  absence  of  any  legislation 
to  direct  the  mode  of  procedure,  he  will  be  governed,  so  far  as 
our  peculiar  Chancery  organization  will  permit,  by  the  roles  and 
usages  of  the  English  Courts.  As  to  the  manner  of  examining 
a  party  or  a  witness  in  the  Master's  office,  our  legislation  is 
silent. 

The  provisions  of  our  laws,  as  to  the  taking  of  testimony,  re- 
late to  ifiatg  at  Law  and  in  Equity.  This  being  the  state  of  the 
case,  the  only  thing  to  be  settled  here  is,  the  manner  of  ex- 
amination. In  the  Master's  office  in  England,  prior  to  the  time 
when  we  adopted  the  British  Common  Law,  that  was  in  writing, 
upon  interrogatories  duly  settled  by  the  Master,  ioiies  qualies. 
DmiePs  Ch.  Pr.  1366.  2  Johns.  Ch.  R.  499.  11  JV.  H  A 
VOL  XI  55 
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501.  Dickensj  548.  6  Vesey,  459.  17  Oidy  434.  1  Tumer^s 
Pr.  103,  5, 10. 

This  was  the  mode  of  examining  parties  and  witnesses.  In 
the  case  of  a  party,  the  interrogatories  were  settled  by  the  Master; 
in  the  case  of  a  witness,  they  were  settled  by  the  counsel,  unless 
in  the  order  of  reference,  the  Master  was  directed  to  setde  them 
himself.  By  an  order  or  rule,  promulgated  in  1828,  the  Master 
was  at  liberty  to  examine  any  creditor  or  other  person,  coming  in 
to  claim  before  him,  either  in  writing  or  viva  voce^  or  in  both 
modes,  as  the  nature  of  the  case  might  seem  to  him  to  require ; 
the  evidence  being  taken  down  at  the  time,  by  the  Master  or 
the  Master's  clerk,  in  his  presence,  and  preserved,  in  order  that 
the  same  might  be  used  if  necessary.  DaniePs  Ch.  Pr.  1379. 
In  case  of  a  mere  witness,  this  is  a  safe  and  convenient  prac- 
tice. We  think  when  parties  are  examined  before  the  Master, 
the  original  rule,  which  is  in  fact  obligatory  upon  this  Court,  is 
safest,  and  ought  to  be  adhered  to. 

Let  the  judgment  be  aiSirmed. 


No.  61. — Edward  Cabey,  assignee  &c.,  plaintiff  in  error,  w* 
Philip  A.  Clayton,  defendant  in  error. 

[1.]  The  Bank  of  Columbus,  upon  the  application  of  P.  A.  Clayton,  one  of  it» 
customers,  rendered  him  an  account  of  his  dealings  with  the  institutioD» 
taken  from  its  books,  showing  a  balance  of  indebtedness  to  C.  of  $1,169  15, 
which  purported  to  have  been  carried  to  "  new  aecouni'*  It  did  not  ap- 
pear from  the  proof  that  any  other  accouot  had  been  raised  between  the 
parties :  Meld,  that  to  a  suit  against  O.  at  the  instance  of  the  Bank,  the 
defendant  was  entitled,  without  further  testimony,  to  the  benefit  of  this  ac- 
knowledgment, in  support  of  his  plea  of  set-of^  to  which  the  account  ren- 
dered was  attached. 

Assumpsit,  &c.,  in  Muscogee  Superior  Court.    Tried  before 
Judge  IvERsoN,  November  Adjourned  Term,  1851. 
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Edward  Carey,  as  the  assignee  of  the  Bank  of  Columbas, 
brought  suit  against  Philip  A.  Clayton,  upon  a  promissory  note 
for  $1,000,  payable  to  A.  B.  Davis,  and  indorsed  by  him  to  the 
Bank. 

Clayton  pleaded  payment,  and  also  pleaded  as  a  set-off  an 
account  current  rendered  by  the  Bank  of  Colu&ibus  to  P.  A. 
Clayton,  which  was  balanced,  the  last  item  on  the  debit  side  of 
which  was  as  follows : 

^^  Balance  account  to  new  account,  $1,159  16." 

Defendant  notified  the  plaintiff  to  produce  all  the  books  of 
the  Bank  containing  any  account  between  defendant  and  the 
Bank.  In  response  to  which  notice,  on  the  trial  plaintiff  showed 
that  the  books  were  not  within  his  control ;  having  probably 
been  destroyed  by  fire  when  the  banking  house  was  burned. 

The  Court  charged  the  Jury,  ^^  that  although  there  was  noth- 
ing due  the  defendant  on  the  account  annexed  to  the  plea  of  set- 
off, that  account  being  on  its  face  balanced,  and  the  balance  in 
favor  of  defendant  carried  to  new  account,  yet  it  was  an  ac- 
knowledgment of  the  Bank  of  Columbus,  that  that  balance  con- 
stituted an  item  in  the  new  account,  and  that  it  was  incumbent 
on  the  Bank  of  Columbus  to  show  that  the  said  balance  of  ac- 
count was  paid  or  absorbed  by  items  or  charges  against  the 
defendant." 

To  which  charge  plaintiff's  counsel  excepted  and  has  assign- 
ed the  same  as  error. 


W.  DouoHEBTY,  for  plaintiff  in  error. 

Benkino,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  tmumpsU,  brought  by  Edward  Carey, 
as  the  assignee  of  the  Columbus  Bank,  against  Philip  A.  Clay- 
ton, to  recover  a  note  of  $1000,  given  originally  to  A.  B.  Davis, 
and  by  him  transferred  to  the  Bank. 

[1.]  To  the  action  the  defendant  pleaded  payment  and  set-off; 
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and  to  the  plea  of  set-off  attached  a  copy  of  an  account  between 
the  Bank  and  himself;  and  which  had  been  furnished  him  by 
one  of  the  officers  from  the  books  of  the  Bank.  After  stating 
all  the  items  of  debit  and  credit,  the  account  was  balanced,  and 
there  was  $1,159  15,  due  Clayton,  which  purported  to  have 
been  carried  to  ^^  new  account." 

The  plaintiff  was  notified  to  produce  all  the  books  in  his  pos- 
session which  contained  any  dealings  between  the  parties ;  and 
to  this  requisition  he  responded  that  be  had  none.  It  was  in 
proof,  moreover,  that  all  the  books  of  the  concern  had  been 
destroyed. 

The  Court  charged  the  Jury  that  although  there  was  nothing 
due  the  defendant  on  the  bill  of  particulars  annexed  to  his  an- 
swer—the same  being  balanced  and  the  residue  carried  to  ^^  new 
account" — ^yet  it  was  an  acknowledgment  by  the  Bank  of  Co- 
lumbus that  that  balance  constituted  an  item  in  a  new  account, 
and  that  it  was  incumbent  on  the  plaintiff  to  show  that  this 
balance  had  been  paid  or  absorbed  by  items  or  chaigea  against 
the  defendant. 

The  plaintiff  excepts  to  this  charge,  both  because  it  expresses 
to  the  Jury  the  opinion  of  the  Court  upon  the  testimony,  contra- 
ly  to  the  Act  of  21st  February,  1850,  {Jfew  Dig.  462,)  and  be- 
cause it  is  a  misdirection  in  law,  inasmuch  as  the  '^  new  account" 
containing  this  evidence  of  indebtedness  is  not  pleaded  as  a  set- 
off by  the  defendant. 

If  there  be  error  in  the  instruction,  and  we  are  inclined  to 
think  there  is,  it  is  against  the  defendant  For  while  it  is 
true  that  the  whole  account,  as  rendered  from  the  books  of 
the  Bank,  is  evidence,  was  the  Jurj  bound  to  give  equal  credit 
to  all  of  it  ? — ^to  the  entry  which  dischai^ed,  as  well  as  to  those 
which  charged  the  Bank  ?  Suppose  the  Clerk  who  kept  the 
books  had  stated  at  the  foot  of  the  account  that  the  balance  of 
$1159  15,  due  Clayton,  had  been  applied  to  the  payment  of  his 
note  due  the  Bank,  or  to  the  discharge  of  rent  which  he  owed 
ike  corporation,  or  in  payment  of  real  estate  sokl  to  him  by  the 
Bank  ?  In  the  absence  of  all  corroborating  proof,  would  the  Jury 
be  bouikd  to  acquit  the  Bank  from  liability,  upou  this  testimony  ? 
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We  have  a  right  to  assume  that  no  new  account  ever  was 
raised  between  these  parties ;  there  is  no  evidence  that  any 
such  ever  was.  Mr.  Davis  or  the  Clerk  may  have  intended  it, 
but  omitted  or  were  prevented  by  death  or  other  cause  from 
doing  it. 

The  action  of  assumpsit  is  an  equitable  suit.  Pleadings  are 
simplified,  both  as  to  defendants  and  plaintiffs.  A  copy  of  the 
plaintiff's  indebtedness  is  attached  to  the  plea ;  and  from  any 
thing  that  appears  to  the  contrary,  the  entry  of  the  balance  of 
indebtedness,  deduced  too  from  the  actual  items  in  the  account 
of  dealings  between  the  parties  in  the  original  account,  is  the 
only  evidence  of  indebtedness  from  the  Bank  to  Clarion.  We 
are  bound  to  presume  from  the  circumstances  which  are  dis- 
closed, that  such  is  the  fact.  If  this  original  account  shows 
then  a  balance  due  the  defendant,  is  it  not  incumbent  on  the 
other  party  to  introduce  evidence  to  discharge  himself.^ 

Put  the  defendant  upon  proof  of  a  new  account,  as  the  plain- 
tiff insists  shall  be  done,  and  he  necessarily  loses  his  debt,  for 
he  could  not  prove  that  any  such  ever  existed.  The  books  are 
destroyed  and  there  is  no  witness  to  establish  any  such  account ; 
otherwise  the  testimony  of  that  witness  would  have  been  adduc- 
ed. The  existence  of  such  an  account  is  an  affirmative  fact, 
supplied  from  the  books  of  the  Bank,  and  which  the  plaintiff 
was  bound  to  have  proven. 

Is  it  not  going  too  far  to  hold  that  the  mere  entry  at  the  foot 
of  an  account  that  a  balance  of  $1159  15,  due  the  defendant, 
has  been  carried  to  '^  new  account,"  shall  defeat  his  recovery, 
unless  he  can  prove  the  truth  of  that  entry  ? 

The  charge  of  the  Court  was  no  intimation  of  an  opinion  that 
this  balance  was  due ;  he  states  merely  the  legal  effect  of  its 
transfer  to  a  new  account,  and  how  that  result  was  to  be  over- 
come ;  namely,  by  showing  that  it  was  counterbalanced  by 
charges  against  the  defendant.  The  only  expression  of  opinion 
was  against  Clayton,  that  the  old  account  was  balanced,  and 
that  there  was  nothing  due  upon  it.  This  should  have  been  left 
to  the  Jury. 
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No.  62. — John  G.  Winter,  plaintiflf  in  error,  vs.  The  Musco- 
gee Railroad  Company,  defendants  in  error. 

[1.]  Where  the  Judge  of  the  Superior  Courts  of  auj  oue  of  the  Oureuita  in 
this  State,  is  a  party  to  a  suit,  or  interested  therein,  the  Judge  of  any  oth- 
er Circuit  has  juriadictiou  to  preside  at  the  trial  of  the  same;  notwith- 
standing the  Justices  3f  the  Inferior  Court  may  preside  therein,  as  provid- 
ed by  the  Statute. 

[2.]  According  to  the  provisions  of  the  Acts  of  1709  and  1810,  proTiding  fior 
the  trial  of  causes  by  a  Special  Jury,  the  parties  are  entitled  to  at  least 
eighteen  impartial  Grand  Jurors,  from  which  to  select  a  Special  Jury,  and 
when  the  list  of  Grand  Jurors  furnished  by  the  Clerk,  shall  be  reduced  to 
a  less  number  than  eighteen,  by  challenges  for  cauw^  it  is  the  duty  of  the 
Court  to  direct  the  Sheriff  or  his  Deputy,  to  snmmon  from  the  by-standers 
or  others,  such  number  of  persons,  who  are  qualified  to  serve  as  Grand 
Jurors,  as  will  furnish  the  parties  with  a  pannel  of  at  least  eighteen  em- 
partial  Grand  Jurors,  from  which  to  select  a  Special  Jury. 

[8.]  When  by  the  By-Law  of  a  Railroad  Company,  it  was  required  that  all  the 
stockholders  in  the  Company,  who  should  fail  or  refuse  to  pay  up  the  in- 
stalments then  called  in,  or  which  might  be  called  in  by  the  10th  March 
then  next,  should  be  sued  for  the  full  amount  of  their  subscriptions  to  the 
Company ;  and  the  defendant,  who  was  sued  as  a  stockholder,  and  who 
was  President  of  the  Company,  and  present  at  the  time  of  the  adoption  of 
the  By-law  in  question  by  the  Company:  J9«/d^that  a  demand  of  payment 
of  his  stock  subscription  prior  to  the  suit  against  him,  was  not  necessary. 

[4.]  Where  by  an  Act  of  the  Legislature,  passed  in  1845,  a  Railroad 
charter  was  granted  to  a  Company,  to  build  a  road  between  certain 
points  therein  designated,  and  afterwards,  in  1648,  the  defendant  sub- 
scribed for  one  hundred  shares  of  stock  in  the  Company,  and  in  1850,  the 
Legislature  passed  an  Act  amending  the  original  charter,  by  which,  the 
eastern  terminus  of  the  road  was  changed,  running  the  road  in  a  different 
direction  from  that  contemplated  by  the  original  charter,  and  connecting 
it  with  another  road  :  Held^  that  this  was  such  a  material  and  e»teniial 
alteration  of  the  original  contract,  as  would  release  the  defendant  from 
his  stock  subscription,  vn/MS  hit  auent  to  such  alteration  could  be  ahown. 

[5.]  Corporations  can  exercise  no  power  over  the  corporators,  beyond  those 
conferred  by  the  charter  to  which  they  have  subscribed,  except  on  the 
condition  of  their  agreement  and  consent, 

[6.]  Although  alterations  may  be  made  in  the  charter  of  an  incorporated 
Company,  by  the  procurement  of  the  Company,  in  furtherance  of  the  de- 
signs and  objects  of  the  Company ;  yet  in  all  such  cases,  due  regard  must 
always  be  had  to  the  inviolohility  of  private  contracts.  The  original  con- 
tract of  the  parties  cannot  be  materially  or  ewentially  eUteredhj  an  amend 
ed  charter,  so  as  to  bind  the  subscribers  thereto,  withoiui  their  iumtU. 
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Assumpsit,  &c.,  in  Muscogee  Superior  Court.  Tried  before 
Judge  PowEBS,  November  Adjourned  Term,  1851. 

This  was  a  suit  by  the  Muscogee  Railroad  Company  agfainst 
John  G.  Winter,  upon  a  subscription  for  $10,000  of  the  Stock 
of  the  said  Company.  When  the  case  was  called  for  a  hearing:, 
counsel  for  Winter  moved  for  a  continuance,  on  the  gjround  of 
the  absence  of  one  Dubois,  by  whom  he  expected  to  prove  the 
location  of  the  present  Muscogee  Railroad ;  a  fact  material  to 
the  defence.  The  Court  refused  the  motion,  holding  that  he 
would  recognize  the  fact  that  the  present  Muscogee  Railroad 
ran  to  Fort  Valley  as  a  part  of  the  history  of  the  times.  This 
decision  was  excepted  to  by  counsel  for  Winter. 

Counsel  for  Winter  then  moved  to  continue  the  cause,  on  the 
ground  that  Abner  Powers,  Judge  of  the  Macon  Circuit,  then 
presiding  in  Muscogee  Superior  Court,  had  no  jurisdiction ;  the 
Hon.  Alfred  Iverson,  the  Judge  of  said  Court  being  interested 
in  the  cause ;  in  which  event  the  Statute  provided  that  the  Jus* 
tices  of  the  Inferior  Court  should  preside. 

llie  Court  overruled  the  motion  and  counsel  for  Winter  ex- 
cepted. 

The  cause  being  ordered  to  trial,  a  pannel  of  twenty  Grand 
Jurors  were  reported  in  attendance.  Ten  of  these  were  chal- 
lenged for  cause,  on  the  ground  that  they  were  either  individually 
stockholders,  or  were  citizens  of  Columbus,  which  city  was  a 
stockholder  to  the  amount  of  $150,000.  The  Court  ordered 
the  pannel  filled  to  twenty-three,  irom  which  he  allowed*  the 
challenge  to  ten  for  cause.  Counsel  for  Winter  then  moved  the 
pannel  should  be  filled  with  disinterested  talesmen  to  at  least 
eighteen.  Which  motion  the  Court  refused ;  but  ordered  the 
Jury  to  be  stricken  from  the  thirteen  Jurors  remaining  on  the 
list  The  plaintifis  being  the  appellant,  struck  one,  and  the  re- 
maining Jurors  were  impannelled  to  try  the  cause.  To  which 
decision  counsel  for  Winter  excepted. 

It  appeared  from  the  minutes  of  the  Board  of  Directors,  that 
on  the  12th  of  February,  1848,  John  G.  Winter  being  present 
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and  the  President  of  the  Company,  the  following  Bj-law  was 
adopted,  viz: 

"  That  the  amount  of  stock  of  all  those  of  the  stockholders  in 
the  Miiscofree  Railroad  Company,  who  fail  or  refuse  to  pay  up 
the  instalments  already  called  in,  or  which  may  be  called  in  by 
the  10th  of  March  next,  shall  be  held  and  deemed  to  be  due  for 
the  full  amount  of  their  and  each  of  their  subscriptions  for  stock 
in  said  Company,  and  that  the  President  do  proceed  to  cause 
suits  to  be  instituted  against  all  such  stockholders  as  shall  fail 
or  refuse  as  aforesaid,  for  the  full  subscriptions  for  stock  in  said 
Company." 

Counsel  for  Winter  insisted  that  suit  could  not  be  sustained 
against  him  on  his  subscription,  without  proof  of  a  demand  for 
the  instalments,  and  a  refusal  to  pay.  Which  position  the  Court 
overruled,  and  counsel  for  Winter  excepted. 

The  main  question  in  the  cause  arose  upon  the  plea  of  defend- 
ant, that  the  Company  had  materially  changed  the  route  of  their 
road  and  thus  released  bim  from  his  contract  of  subscription. 
Upon  this  point,  the  facts  appeared  aj^  follows  r 

The  subscription  was  as  follows :  **  We,  the  undersigned,  do 
hereby  subscribe  for  the  number  of  shares  in  the  capital  stock  of 
the  Muscogee  Railroad  Company,  which  are  placed  opposite  our 
names ;  and  agree  to  pay  to  said  Company  the  sum  of  One  Hun- 
dred Dollars  per  share  in  such  amounts  and  ,at  such  times  as 
the  same  may  be  called  for  by  the  Board  of  Directors  of  said 
Company."  Winter  subscribed  for  one  hundred  shares  of  the 
stock. 

The  Muscogee  Railroad  Company  was  incorporated  by  a& 
Act  of  the  Legislature,  passed  at  its  session  in  1845,  by  which 
the  Company  were  authorized  to  build  a  road  from  the  City  of 
Columbus  to  some  point  at  or  near  the  Macon  and  Western  Rail- 
Road,  between  Macon  and  Atlanta,  these  being  the  two  termini 
of  the  Macon  and  Western  Railroad. 

By  an  Act  amendatory  of  the  charter,  passed  by  the  General 
Assembly  in  February,  1860,  the  Muscogee  Railroad  Compa- 
ny were  authorized  "  to  connect  their  Raihroad  with  the  South- 
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wcftern  Bailioad  at  Fort  Valley  or  at  any  point  between  Foit 
Valley  and  the  City  of  Macon." 

On  the  10th  of  April,  1861,  the  followbg  lesololions  were 
passed  by  the  Board  of  Directors  ot  the  Muscogee  Railroad 
Company,  Jdm  H.  Howard  being  President,  (Winter  being  no 
longer  a  member  of  the  B(»rd.) 

**  Saolvedt  That  the  Company,  in  eoosideretion  of  &e  8ab> 
scriptions  whieh  have  been  recently  made  to  build  the  twenty- 
one  miles  oi  road  from  Fort  Valley  to  the  contemplated  east  ter- 
minus  of  the  Muscogee  Railroad,  do  hereby  reUnquiab  to  the 
Southwestern  Railroad  Company,  for  the  use  of  said  subsmi- 
bers,  all  the  right  that  it  possesses  to  occupy  the  ground  selected 
for  the  said  twenty-one  miles  of  road,  and  agrees  to  terminate  its 
road  and  franchises  at  the  point,  %  miles  eastward  of  Oohim- 
bua,  known  as  the  Wolf-Pen. 

•*  BeKOoed,  That  this  Company  hereby  pledges  itself  to  unite 
in  nn  application  to  the  Legiskture  to  have  the  said  twenty^one 
miles  appended  to  the  Southwestern  Company,  and  detached 
ftom  this  Company." 

Counsel  for  Winter  requested  the  Court  to  charge  the  Jury^ 
«  That  the  eharter  of  the  Muscogee  Railroad  Company,  as  it 
existed  at  the  time  of  defendant's  subseriptioH,  is  as  much  a 
part  of  the  contract  as  though  the  same  had  been  embodied  in  the 
caption  to  the  subscription  paper,  and  that  no  material  alte- 
ration could  be  made  in  said  contract  by  the  Muscogee  Rail- 
road  Company  or  by  the  defendant,  without  the  consent  of  both 
pwties.    Therefore,  if  the  Juiy  find  that  the  road  in  the  course 
of  construction   is  a  different  road   from  that  set  forth  hi 
the  original  charter,  then  defendant  is  not  bound  for  the  imital- 
ments  called  in,  unless  the  assent  of  defendant  to  such  chance 
of  route  has  been  proved;  or  if  the  Jury  find  that  U.e  terminus 
of  the  present  road  is  at  a  point  not  contemplated  by  the  oriiri- 
nal  charter,  although  it  may  be  embraced  in  the  amended  char- 
ter, yet  the  defendant  is  not  bound,  unless  his  assent  to  such 
amended  charter  is  proves," 

The  Court  refused  so  to  charge,  but  instructed  the  Jury- 
That  the  charter  constituted  a  part  of  the  contract  of  subscrip- 
VOL  XI  56  * 


448  SUPREME  COURT  OF  OEOROIA. 

Winter  vs.  The  Muscogee  Railroad  Oompany. 

tion,  and  that  an  alteration  in  the  route  of  the  road,  which  would 
defeat  the  original  object  intended  by  the  corporation,  would 
release  the  defendant,  if  made  without  his  consent ;  but  if  the 
original  object  was  carried  out  by  the  change  of  route,  under 
•an  amendment  of  the  charter,  obtained  against  the  consent  of 
the  defendant,  such  change  of  route  would  not  release  the  de- 
fendant; and  if  the  Jury  believed  that  the  plaintiffs,  by  joining 
the  Southwestern  Railroad  at  Fort  Valley  or  any  other  point,  has 
succeeded  in  reaching  a  point  at  or  near  the  Macon  Railroad, 
this  being  a  terminus  in  the  original  charter,  it  would  not  in  the 
opinion  of  the  Court,  be  such  an  alteration  of  the  contract  as 
would  release  the  defendant.  This  is  matter  of  fact  which  the 
Jury  must  determine  upon  ;  and  if  from  the  evidence  they  be* 
lieve  that  the  original  objects  and  purposes  of  the  defendant,  in 
subscribing  to  the  first  charter  and  first  route,  was  materially 
defeated  by  the  amended  charter  and  change  of  route,  then  he 
was  not  further  bound  by  his  subscription,  and  they  should  find 
for  the  defendant." 

To  which  charge  and  refusal  to  charge,  counsel  for  Winter 
excepted. 

Defendant's  counsel  farther  requested  the  Court  to  charge  the 
Jury — ^^  That  the  amendment  of  the  charter  could  not  affect  the 
contract  of  subscription,  because  it  would  be  repugnant  to  the 
Constitution  of  the  State  and  of  the  United  States,  in  this,  that 
it  would  impair  the  obligation  of  the  contract" 

Which  the  Court  declined  giving  in  charge,  saying  it  was 
already  sufficiently  covered  by  his  charge.  To  this  decision 
Winter  excepted. 

Upon  these  several  exceptions  error  has  been  assigned. 

Moses,  for  plaintiff  in  error. 

H.  Holt,  for  defendants  in  error. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

The  first  ground  of  error  assigned  on  the  record  in  this  case, 
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is  the  refusal  of  the  Court  below  to  continue  the  cause,  on  ac^ 
count  of  the  absence  of  Dubois,  a  witness  for  the  defendant,  by 
-whom  he  expected  to  prove  the  present  locati(m  of  the  Mn80i>- 
gee  Railroad ;  the  Court  holding,  that  it  would  recognize  the 
existence  of  the  fact  which  the  defendant  desired  to  prove  by 
the  witness,  that  the  present  route  of  the  Railroad  ran  from 
Columbus  to  Fort  Valley.  According  to  the  rule  which  this 
Court  has  heretofore  adopted,  we  shall  not  control  the  diicretion 
of  the  Court,  in  refusing  to  grant  a  continuance  of  the  cause  on 
the  state  of  facts  presented  by  this  record ;  there  is  not  such  an 
abuse  of  the  discretion  confided  to  the  Court  below  as  will 'an* 
thorize  this  Court  to  control  it. 

[1.]  The  second  ground  of  error  taken  in  the  record  is«  that 
Judge  Powers^  who  is  the  Judge  of  the  Macon  Circuit^  had  no 
jurisdiction  to  preside  at  the  trial  of  the  cause;  inasmuch  as 
Judge  hersoTiy  who  is  the  Judge  of  the  Chattahoochee  Circuitt 
is  interested  in  the  cause ;  that  the  Act  of  5th  December,  1801, 
provides,  ^^  that  in  all  cases  brought  in  the  Superior  Courts  or 
any  of  them,  where  either  of  the  Judges  thereof  shall  be  a  par*' 
ty,  or  interested  therein,  it  shall  be  the  duty  of  three  or  more  of 
the  Justices  of  the  Inferior  Court  to  preside  at  the  trial  of  tie 
same  "  Prince^  433.  By  the  Act  of  8th  December,  1806,  the 
Judges  of  the  Superior  Courts  of  this  State  are  authorized  to 
atUmate  in  their  respective  districts,  any  law  to  the  contrary  nat^ 
unthstanding.  Prince^  434.  Because  the  Justices  of  the  Inferior 
Court  may  preside  at  the  trial  of  a  cause  in  which  the  Judge  of 
the  Superior  Courts  of  the  circuit  for  which  he  was  elected,  m  a 
party  or  interested  therein,  it  does  not  necessarily  follow  that  a 
Judge  of  the  Superior  Courts  of  another  circuit  may  not  The 
Judge  of  the  Macon  Circuit  had  the  power  and  authority,  under 
the  Constitution  and  laws  of  this  State,  to  preside  at  and  hold  a 
Court  in  any  County  of  the  Chattahooche  Circuit,  in  the  absence 
of  the  Judge  of  the  latter  circuit,  or  when  he  is  a  party  to,  or 
interester)  in  any  cause  pending  therein.  A  Judge  of  the  Supe>* 
nor  Courts  of  any  one  circuit  in  this  State,  has  the  power  and 
authority  to  hold  a  Court  in  any  other  circuit  of  the  State,  when* 
ever  circumstances  make  it  necessary  and  proper,  that  he  shoidd 
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^  MK  The  jari8diotio&  is  general  throughout  the  State,  and  not 
limited  to  Ae  particular  circuit  for  which  he  may  have  been 
elected.  The  Act  autlhorisnng  tlie  Justices  of  the  Inferior  Couit 
to  preside  in  cases  where  the  Judge  of  tiie  Supeiior  Coart  is  a 
party  or  interested,  was  intended  to  preTent  ajMbrs  of  judke^ 
wheneTer  Ae  Judge  of  the  Superior  Court  should  fail  ix  refuse 
to  call  in  the  Judge  of  another  circuit  for  the  triid  of  sudi  causes. 

[8.]  The  tlwd  ground  of  error  taken  in  the  record  is,  Ami  the 
Court  refused  the  defendant  a  pannel  of  at  least  eighteen  trnpat- 
Hal  Jurors^  from  which  to  select  a  Special  Jury  for  the  trial  of  Us 
cause* 

It  appears  there  were  but  twenty  Grand  Jurors  in  attendance 
npon  the  Court ;  whereupon  the  Court  ordered  the  pannei  filled 
«p  ho  twenty^tbree ;  ten  of  the  twenty-three  were  challenged  for 
mmi  by  the  defendant,  which  was  allowed  by  the  Court,  leav* 
ing  only  thirteen  from  which  to  seledt  a  Special  Jury ;  the  plain- 
tiff being  the  appellant,  struck  off  one  of  the  thirteen,  and  the 
defendant  was  compelled  to  accept  the  remaining  twelve  to  try 
Us  oausifc,  without  having  had  any  strike  at  aU.  By  the  41st 
tection  of  the  Judiciary  Aci  of  1799,  it  is  declared  that  ^'no 
Ctaand  Juny  shaB  consist  of  less  than  eighteen  or  more  than 
t#enty4hree."  Prince,  489.  The  Act  of  1810  declares,  that 
^  All  Special  Jnvors  shall  be  taken  from  the  Gband  Jury  list  of 
the  County,  and  struck  in  the  presence  of  the  Court,  in  the  fol^ 
lowing  manner :  The  Clerk  shall  produce  a  list  of  the  Grand 
Jurors  present,  and  there  mcipanneUed,  from  which  the  parties, 
pkantiff  and  defendant,  or  their  attorney,  may  stvSre  ont  one 
alternately,  until  there  shall  be  but  twelve  Jurors  left,  who  shall 
farthwith  be  impann^lled  and  sworn  as  Special  Jurors,  to  tiy  the 
appeal  cause ;  and  in  all  cases,  the  appellant  shall  strike  first" 
PHncey  436. 

The  Grand  Jwrors  on  the  Clerk's  list,  from  which  the  Spedsl 
Jury  are  to  be  selected,  by  the  Act  of  1810,  must  be  viewvd  in 
the  light  of  the  Common  Law,  which  requires  impartiMl  Juron ; 
and  when  we  construe  that  Act,  in  connexion  with  the  Judicia* 
ty  Act  of  1799,  providing  for  the  qualification,  summoning,  and 
imfanneiliDg  of  Grand  and  Petit  Jurors,  the  Mentim  of  the 


r 


AMEBICUS,  JULY  TERM,  180S.  446 

Winter  ««.  The  Muscogee  Railroad  Company. 


Legidature  is  quite  apparent,  that  tfae  parties  are  entitled  to  at 
leest  eighteen  impartial  Grand  Jurors,  from  which  to  select  a 
Sandal  Jury  for  the  trial  of  an  appeal  cause.  The  44th  section 
of  the  Judiciary  Act  oi  1799,  after  specifying  in  what  manner 
Oraiid  and  Petit  Jurors  shall  be  fined  for  non-attendance,  &c., 
goes  on  to  declare  that,  '^  When  from  chaUenge,  ot  otherwise, 
tiiere  rimll  not  be  a  sufficient  number  (^  Jurors  to  determine 
mty  dM  or  criminal  cause,  the  Court  may  order  the  Sheriff  or 
Ins  Deputy,  to  summon  by-standers  or  others,  qualified  as  here- 
inbefore required,  for  the  trial  of  such  cause  or  causes,  sufficient 
to  complete  the  pannel,  &c."  /VtAoe,  430.  The  list  of  d^ 
Gfarand  Jury  furnished  by  the  Clerk  haTing  been  reduced  to  tbir* 
teen  by  chaUengeJbr  cause,  it  was  the  duty  of  the  Court  to  have 
directed  the  Sheriff  or  bis  Deputy  to  have  summoned  from  the 
by*«tanders  or  others,  such  number  of  persons,  who  were  ^ifott- 
JUd  io  serve  as  Grand  Jurors,  as  would  furnish  the  parties  with  a 
ponnei  of  at  least  eighteen  impariial  Juiors,  from  which  to  select 
a  Special  Jury  for  the  trial  of  that  particular  cause ;  and  in  our 
judgment  it  was  error  in  the  Court,  in  refusing  to  do  so. 

[3.]  The  next  ground  of  error  is,  that  the  Court  erred  in  (ie<^ 
ding  that  suit  •could  be  maintained  against  the  defendant,  witiMiiA 
evidence  of  a  demand  of  payment  of  the  instalments  due  upon 
his  subscription,  &e.  It  is  apparent  on  the  face  of  the  record^ 
Aat  the  defendant  was  {^resident  of  the  Muscogee  Railroad 
Company,  and  was  presenft  on  the  12th  February,  1848>  at  a 
Sleeting  of  the  Board,  when  a  By-law  .was  adopted  requiring  suit 
to  be  ifistitoted  agaifust  aU  the  stockholders  in  the  Company, 
who  riiould  fidl  or  refiise  to  pay  up  the  instalments  then  called 
in,  or  which  might  be  called  in  by  the  10th  March  then  next, 
for  the  full  amovint  of  their  subscriptions  for  stock  in  the  Com-  a 
pany.  The  defendant  kMw  that  he  had  ^^led  and  xefwied  to  * 
pay  the  instalments  called  in,  and  that  his  whak  tmhscfipiim  was 
due,  and  would  be  sued  fer,  according  to  the  terms  of  the  By- 
ktw  of  <dte  Company,  of  which  he  had  ample  notice ;  therefore,  no 
ffamemd  was  neceasaiy,  aiccording  to  the  facts  contained  in  this 
record. 

[4.}  Ute  great  vfuestion  made  in  this  case  is,  whether  the 
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defenciant  was  released  from  the  payment  of  his  stock  subscript 
tron  to  the  Company,  in  consequence  of  a  change  of  the  roofte 
of  the  road,  without  his  assent.  In  December,  1845,  an  Act  was 
passed  by  the  General  Assembly  of  this  State,  incorporating  the 
Muscogee  Railroad  Company,  and  authorizing  said  Company 
to  construct  a  Railroad  from  the  City  of  Columbus  to  some 
point  ''at  or  near  the  Monroe  Railroad  Jrom  Mac&n  to  the  tor' 
rmnus  of  the  Western  and  Atlantic  Railroad  in  DeKalb  County, 
to  be  selected  and  determined  upon  by  the  Directors  hereinafter 
authorized  to  be  elected,  &c."  {See  pamphlet  Ads^  1846,  116.) 
The  defendant  in  the  Court  below  and  plaintiff  in  error  here,  on 
tbe  Ist  day  of  Jan.  1848,  became  a  subscriber  for  one  hundred 
shares  of  the  stock  in  said  Company,  and  refusing  to  pay  tbe 
same,  suit  was  instituted  against  him  for  the  recovery  thereof. 
The  main  ground  of  defence  insisted  on  by  the  defendant 
against  the  payment  of  his  stock  subscription  is,  that  the  route 
of  the  road  was  altered  and  changed  by  an  Act  of  the  Legisla- 
ture, passed  in  February,  1850,  wiihmd  his  assent 

By  the  original  Act  ot  Incorporation,  the  road  was  to  be  con- 
structed from  the  City  of  Columbus,  to  some  point  at  or  near  the 
Monroe  Railroad,  firom  Macon  to  the  terminus  of  the  Western 
and  Atlantic  Railroad  in  DeKalb  County.  Tbe  eastern  termi- 
nus of  the  road  was  to  be  at  or  near  the  Monroe  Railroad,  at 
any  point  which  the  Directors  might  select  hetsoeen  the  City  of 
Macon  and  the  terminus  of  the  Western  and  Atlantic  Railroad 
in  DeKalb  County ;  that  is  to  say,  the  eastern  tenninus  of  the 
Muscogee  Railroad  was  not  to  be  further  north  than  the  iermi' 
nus  of  the  Western  and  Atlantic  Railroad  in  DeKalb  County ; 
nor  further  south  than  the  terminus  of  tbe  Monroe  Railroad  at 
Macon ;  but  was  to  terminate  at  some  point  at  or  near  the  Mon- 
roe Railroad  Jrom  Macon  to  the  terminus  of  the  Western  and 
Atlantic  Rail  Road  in  DeKalb  County.  By  the  Act  of  1850, 
the  Muscogee  Railroad  Company  were  authorized  and  em- 
powered to  connect  their  road  wnth  the  Southwestern  Rail- 
road at  Fort  Valley,  or  at  any  point  between  Fort  Valley  and 
the  City  of  Macon.  {See  pamphlet  Ads^  1850,  245.)  Li  pur- 
suance of  this  latter  Act,  die  Board  of  Directors  of  tbe  Musco- 
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gee  Railroad  Company,  on  the  10th  April,  1861,   adopted  and 
passed  the  following  resolutions : 

^^Retohtd^  That  the  Company,  in  consideration  of  the  sob* 
scriptions  which  have  been  recently  made  to  build  the  twenty* 
one  miles  of  road  from  Fort  Valley  to  like  contemplated  east  ter- 
minus of  the  Muscogee  Railroad,  do  hereby  relinquish  to  the 
Southwestern  Radroad  Company,  for  the  use  of  said  subscri* 
bers,  all  the  right  that  it  possesses  to  occupy  the  ground  select* 
ed  for  the  twenty-one  miles  of  road,  and  agrees  to  tertninale  its 
road  and  Jranckises  at  the  point,  fifty  mileg  east  of  (MumlnUf 
known  as  the  Wolf-Pen,^^ 

"  Resolved^  That  this  Company  hereby  pledges  itself  to  unite 
in  an  application  to  the  Legislature,  to  have  the  said  twenty-one 
mQes  appended  to  the  Southwestern  Company,  and  detached 
from  this  Company." 

When  these  two  resolutions  were  passed,  the  defendant 
was  not  a  member  of  tbe  Board,  and  so  far  from  his  as* 
sent  to  the  change  of  the  route  of  the  road  appearing  on  the 
face  of  the  record,  there  is  evidence  of  his  distent ;  the  record 
evidently  shows,  that  the  defendant  was  in  favor  of  the  Barnes- 
ville  route,  and  opposed  to  the  present  route  of  the  road. 

Wm.  L.  Jeter,  a  witness  introduced  by  the  plaintiff,  to  prove 
the  declarations  of  the  defendant  in  regard  to  his  stock  subr 
scription,  states  that  he  ^^  heard  the  defendant  say  about  a  year 
ago,  that  he  was  sued  for  $10,000  stock  in  the  Muscogee  Rail- 
road Company ;  manifested  much  feeling,  and  said  he  did  not 
think  he  ought  to  pay  it,  as  the  road  being  built,  was  essentiaUj/ 
different  from  the  original  road.^^  Calvin  P.  Stratton,  a  witness 
introduced  by  the  plaintiff,  testified  among  other  things,  '^  that 
in  1847,  at  a  meeting  of  the  citizens  of  Columbus  in  said  city, 
he  heard  the  defendant,  as  a  stockholder  in  the  Muscogee  Rail- 
road Company,  urge  the  locating  of  the  road  to  Bamesville ; 
that  at  the  same  meeting.  Major  John  H.  Howard  urged  the 
Upatoie,  or  southern  route ;  that  the  meeting  determined  on  the 
BarnesvUle  route,  and  Major  Howard  said,  if  it  went  to  Bames- 
ville, he  would  be  damn'd  if  he  would  pay  his  subscription,  and 
defendant  said,  he  would  make  him ;  that  at  tbe  same  meeting, 
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in  aifiiag  the  Bamesville  route,  the  defendant  said,  I  am  in  fer 
$10,000,  and  if  the  road  goes  to  Bameaville,  I  wiU  subscribe  for 
$40,000  more,  but  if  it  goes  the  other  rouUj  I  will  have  nothing 
more  to  do  with  it." 

The  Company  have  adopted  the  Upatoie,  or  southern  route, 
for  the  location  of  their  road,  and  the  same  is  now  being  com* 
pleted  over  that  route.  The  Act  oi  1850  autiiorised  the  Com- 
puny  to  connect  their  road  with  the  Southwestern  road,  at  Fort 
Valley,  a  point  some  twenty-five  or  thirty  miles  southwestyWMi 
•Aftfcon,  and  the  Company  have  by  resolution,  abandoned  twea* 
ty-one  miles  of  their  road  west  of  Fort  Valley,  and  have  agreed 
to  terminate  it  at  a  point  fifty  miles  east  of  Columbus,  known  as 
the  Wolf-Pen.  The  present  Muscogee  Railroad  is  only  to  be 
extended  fifty  miles  east  of  Columbus,  in  the  direction  of  Fort 
Valley,  and  its  eastern  terminus  is  to  be  the  Southwestern  Rail- 
road, at  the  Wolf-Pen. 

Thej^d,  that  the  present  route  of  the  Muscogee  Railroad, 
runs  firom  Columbus  to  Fort  Valley,  was  conceded  by  the  Court  at 
the  trial ;  that  is  to  say,  the  eastern  (errmima  oi  the  Muscogee  Rail- 
road, by  the  amended  charter,  was  at  Fort  Valley,  and  the  road 
was  being  built  in  that  direction.  The  Act  of  the  last  Legislature 
authorising  the  connexion  of  the  Muscogee  Railroad  with  the 
Southwestern  Railroad  at  the  Wolf-Pen,  (not  having  been  yet 
published,)  is  not  before  us,  but  it  was  assumed  on  the  aigu*- 
ment  to  have  been  done,  in  pursuance  of  the  resolution  of  the 
Company,  passed  on  the  10th  April,  1861,  as  heretofore  recited. 
After  the  evidence  had  closed,  the  defendant  by  his  counsel,  re» 
quested  the  Court  to  charge  the  Jury — ^^  That  the  charter  of  (he 
Muscogee  Railroad  Company,  as  it  existed  at  the  time  of  the 
defendant's  subscription,  is  as  much  a  part  of  the  contract,  as 
though  the  same  had  been  embodied  in  the  caption  to  the  sub* 
scription  paper,  and  that  no  tnakrial  altemtion  could  be  made  in 
said  contract  by  the  Muscogee  Railroad  Company,  or  by  the 
defendant,  without  the  consent  of  both  parties. 

Therefore,  if  the  Jury  find  that  the  road  now  in  the  cooise  ef 
construction  is  a  different  road  from  that  set  forth  m  die  original 
charter,  the  defendant  i^  not  bound  for  the  iastalipettts  callMi  in, 
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uilesB  the  tts$erd  to  such  change  of  route  by  the  defenda&t)  has 
been  proved ;  or  if  the  Jury  find  that  the  termims  qf  the  present 
road  is  at  a  point  not  eonten^ilated  by  the  original  charter, 
although  it  may  be  embraced  in  the  amefided  charter;  yet,  the 
defendant  is  not  bound,  unless  kis  as$eni  to  sUcb  amended  (bar- 
ter is  proved." 

The  Court  refused  to  charge  the  Jury  as  requested,  bat  on 
the  contrary  chained  them — ^^  That  the  charter  constituted  a 
part  of  the  contract  of  subscription,  and  that  an  alteration  in  the 
route  of  Uie  road,  which  would  defeat  the  original  object  intend* 
ed  by  the  corporation,  would  release  the  defendant,  if  mado 
Trithout  h»  consent;  but  if  the  original  object  was  earned  o«t 
by  the  diange  of  route  under  an  amendment  of  the  charter,  ob^ 
tained  against  the  consent  of  the  defendant,  such  cbaoge  of 
route  would  not  release  the  defendant;  and  if  the  Jury  believed 
that  the  plaintiff,  by  joining  the  SbndhujegUm  road  ai  Fori  Valley ^ 
or  any  tAher  point  j  has  succeeded  in  reaching  a  point  ai  or  mar  the 
Monroe  RaUroad,  this  being  a  terminus  in  the  original  ehartery  U 
wndd  mot  in  the  opinum  of  the  Court^  be  such  an  alteration  of  the 
contract  as  tooutd  release  the  defendant.  This  is  a  matter  of  fact, 
which  the  Jury  must  determine  upon,  and  if  from  the  evidence, 
Ijbey  believe  that  the  original  objects  and  purposes  of  the  de- 
fendant, in  subscribing  to  &e  first  charter  and  first  route,  was 
materially  defeated  by  the  amended  charter  and  change  of  route, 
then  he  was  not  fiirther  bound  for  his  subscription,  and  they 
should  find  for  the  defendant."  Whereupon  the  defendant,  by 
his  counsel,  excepted  to  the  refusal  of  the  Court  to  charge  the 
Jtuy  as  requested,  and  to  the  charge  as  given. 

[6.]  Was  the  alteration  of  the  eastern  terminus  of  the  Mus- 
cogee Railroad  at  or  near  the  Monroe  Railroad,  from  Macoa 
to  the  terminus  of  the  Western  and  Atlantic  Railroad  in  De- 
Ealb  County,  to  the  Southwestern  Railroad  at  Fort  Valley,  or 
the  Wolf-Pen,  without  his  assent^  such  a  material  akeratimi  of 
the  defendant's  contract,  under  the  original  charter,  as  will  re- 
lease him  from  the  payment  of  his  stock  subscription  thereto? 

The  road,  by  the  alteration,  is  shortened  in  distance,  runs 
through  different  nei^borhoods,  and  is  necessarily  made  de- 
voL.  XI  57 


450  SUPREME  COURT  OF  GEORGIA. 

Winter  «t.  The  Muscogee  Railroad  Company. 

pendent  on  another  Company^  to  reach  near  the  point  contemplated 
by  the  original  charter. 

The  original  charter  contemplated  a  road  to  be  built  by  the 
Company,  from  Columbus  to  some  point  at,  or  near  the  Monroe 
Railroad,  beween  Macon  and  the  terminus  of  the  Western  and 
Atlantic  Road,  wkoUy  independent  o/tke  Souikwesiem  or  any  other 
RaUroad;  and  in  our  judgment,  the  necessary  change  of  the 
route,  to  reach  the  present  eastern  terminus  of  the  Muscogee 
Railroad,  as  provided  for  by  tlie  amended  charter,  is  an  essenr 
Hd  aUeration  of  the  defendant's  contract,  and  releases  him  from 
its  performance,  unless  his  assent  to  such  alteration  be  shown. 
In  the  case  of  The  Middlesex  Turnpike  Corporation  t^;.  Locke, 
{8th  Mass.  Rep.  268,)  a  Turnpike  Road  Company  had  been  in- 
corporated in  1806,  and  the  defendant  subscribed  for  stock 
therein  in  July  of  the  same  year,  and  afterwards,  in  the  year 
1806,  the  corporation  procured  an  Act  of  Ihe  Legblature  to  be 
passed,  altering  the  course  of  the  turnpike  road,  from  ^^  Bisket 
Bridge  in  Tyngsborough,  to  the  fork  in  Bedford ;"  and  the  road 
was  altered  in  pursuance  of  the  last  mentioned  Statute.  The 
Act  of  1806  was  passed  on  the  application  of  the  directors  of 
the  corporation,  and  with  the  assent  of  said  corporation,  at  a  meet- 
ing thereof,  duly  holden.  The  point  made  by  the  counsel  for 
the  defendant  in  that  case  was,  that  he  never  consented  to  be- 
come a  stockholder  in  the  turnpike  company,  as  it  was  in  fod 
located  and  made ;  that  the  corporation  had  no  right  to  transfer 
his  subscription  for  the  promotion  of  one  road  to  that  of  another, 
without  his  personal  assent ;  and  so  the  Court  decided.  The 
Court  say — "  The  plaintiffs  rely  on  an  express  contract^  and  they 
are  bound  to  prove  it  as  they  allege  it  Here  the  proof  is  of  an 
engagement  to  pay  assessments  for  making  a  turnpike  in  a  cer- 
tain specked  direction^  and  of  the  making  a  turnpike  in  a  djffirent 
direction.  The  defendant  may  truly  s^y^non  haec  injedera  vem. 
He  was  not  bound  by  the  application  of  the  directors  to  the  Le- 
gislature for  the  alteration  of  the  course  of  the  road,  nor  by  the 
consent  of  the  corporation  thereto."  This  case  is  cited  with  ap- 
probation in  The  Hartford  {r  -A^  Haven  RaUroad  Company  vs. 
Orostoellj  &th  ISlFs  JV.  York  Rep.  386.    In  this  latter  case,  the 
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principle  is  asserted  and  maintained,  that  corporations  can  exer- 
cise no  power  oyer  the  corporators,  beyond  those  conferred  Ay 
the  charter  to  which  they  have  subscnbedy  except  on  the  condition 
of  their  agreement  or  consent.  See  also  The  Middlesex  IWiipjJhB 
Corporation  vs.  Sioanj  10  Mass.  Rep.  386. 

In  the  case  now  under  consideration,  the  facts  are  undisput^ 
ed,  that  by  the  amended  charter,  and  the  action  of  the  Company 
in  pursuance  thereof,  the  present  eastern  terminus  of  the  Muih 
cogee  Railroad  is  at  the  Wolf-Pen,  fifty  miles  from  Columbus ; 
and  that  the  eastern  terminus  of  the  road,  as  contemplated  by 
the  original  charter,  (to  wit,)  at  or  near  the  Monroe  Railroad^ 
from  Macon,  &c.,  cannot  be  reached,  except  by  running  sev^ 
ral  miles  over  the  Southwestern  road.  Upon  this  state  of  facti^ 
the  Court  below  charged  the  Jury  as  a  matter  of  law,  ^^  that  if 
they  believed  that  the  plaintiff,  by  joining  the  Southwestern  road 
at  Fort  Valley,  or  any  other  painty  has  succeeded  in  reaching  a 
point,  at  or  near  the  Monroe  Railroad,  this  being  the  terminus 
in  the  original  charter,  it  would  not,  in  the  opinion  of  the  Courts 
be  such  an  alteration  oi  the  contract  as  would  release  the  de- 
fendant." It  is  true,  the  Court  subsequently  stated  to  the  Jury, 
that  this  was  a  question  of Jhct  for  their  consideration ;  but  if  the 
Court  intended  to  say,  "  that  if  the  plaintiff,  by  joining  the  South' 
western  road  at  Fort  Valley,  or  at  the  Wolf-Pen,  has  succeeded 
in  reaching  a  point  at,  or  near  the  Monroe  Railroad,  as  contem- 
plated by  the  original  charter,  it  would  not  be  such  an  alteration 
of  the  contract  as  would  release  the  defendant,^*  was  a  fad  for  their 
considerationj  we  entirely  dissent  from  that  view  of  it  TTieJady 
as  disclosed  by  the  record  is,  that  the  Muscogee  Railroad  Com- 
pany, under  the  provisions  of  the  amended  charter,  have  con- 
^  nected  their  road  with  the  Southwestern  road  at  the  Wolf-Pen, 
fifty  miles  east  of  Columbus,  and  cannot  reach  the  Monroe  Rail- 
road ^rom  Maconj  except  by  running  some  forty  or  fifty  miles 
over  the  Southwestern  road. 

Whether  this  alteration  of  the  terminus  of  the  road,  as  contem- 
plated by  the  original  charter,  and  its  connexion  with  the  South- 
western road,  without  the  assent  of  the  defendant,  was  such  an 
alterati(Hi  of  the  contract  as  would  release  the  defendant  firom 
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his  stodE  subscription,  was  a  qtiesiion  qf  law^  aiismg  frolm  the 
fiicts  proved,  and  tbe  Court  decided  the  law  against  tbe  defend- 
ant»  which,  in  our  judgment,  was  error.  With  equal  propriety 
Hughk  H  be  said,  thai  the  defendant  would  be  bound  to  pajr  his 
subscription  to  the  original  charter,  if  by  the  amended  charter, 
tbe  Cbmpany  bad  been  authorized  to  connect  ibeir  road  widi 
the  Montgomery  and  West  Point  road,  and  by  that  means  have 
leached  the  Monroe  Baikoad  by  running  over  the  West  Point 
and  LaCkange  Railroads,^om  Coluinihis. 

By  that  arrsngement,  the  plamtifi,  by  joining  the  Montgomeiy 
iHid  West  Point  road  at  Opelika,  or  any  other  point  thereon, 
inight  ^*  have  succeeded  in  reaching  a  point  at,  or  near  the  Mon- 
loe  Railroad,  this  being  a  terminus  in  the  original  charter ;''  but 
who  will  say  that  the  defendant  contemplated  tbe  building  any  such 
soed,  when  he  subscribed  for  stock  under  the  original  charter? 

By  the  amended  charter,  authorizing  the  Muscogee  Railroad 
to  connect  with  the  Southwestern  road,  the  length  of  the  road  is 
Aoft^ned,  thereby  lessening  the  rates  of  freight,  which  may 
have  been  an  important  element  of  the  defendant's  contract  un- 
der the  original  chatter ;  besides,  the  Company  canhot  now  con^ 
irvl  the  tatee  afjfhig/d  behoeen  the  points  specified  in  the  origind 
akttfkr,  but  are  dependent  on  the  will  and  action  of  antdkar 
C&mpamf* 

The  original  charter  contemplated  an  independent  road  from 
Columbus  to  some  point  at,  or  near  &e  Monroe  Railroad,  be^ 
tawen  tbe  points  designated  therein,  to  be  controlled  and  man- 
$ged  by  the  Company  itself,  independent  of  any  other  Com- 
pany ;  and  under  such  a  charter,  the  defendant  subscribed  for 
stock  to  build  the  road ;  but  he  never  subscribed  for  stock  to 
bniki  a  road  from  Columbus,  to  connect  with  the  Southwestern 
Bailroad  at  the  Wolf-Pen,  fifty  miles  from  Columbus.  When 
called  on  to  pay  his  subscription  for  the  building  of  such  a  road, 
without  his  assent^  he  may  also  truly  say,  ^^nen  haec  in  Jederu 


;  M 


[6.]  We  do  not  pretend  to  deny,  that  alterations  may  be  made 
in  the  charter  of  an  incorporated  Company,  by  the  procurement 
of  tite  Company,  in  furtherance  of  the  design  and  objects  of  the 
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Company ;  but  in  all  such  cases,  due  regard  must  always  be  had 
to  the  inmolabUily  of  private  contracts.  The  original  amirad  of 
the  parties  cannot  be  maimdUy  or  essentially  diered  by  an  amend- 
ed charter,  so  as  to  bind  the  subscribers  thereto,  without  their 
assent.  In  view  of  the  facts  of  this  case,  we  are  of  the  opinion 
that  the  Court  below  erred  in  charging  the  Jury  as  stated  in  the 
record,  and  in  not  charging  them  as  requested  by  the  counsel 
for  the  defendant.  The  charge,  as  requested,  presented  the  law 
of  the  case  in  an  unexceptionable  point  of  view,  and  ought  to 
have  been  so  given  to  the  Jury  by  the  Court.  The  second  re- 
quest to  charge  the  Jury,  made  by  the  counsel  for  defendant,  as 
stated  in  the  record,  is  substantially  included  in  the  first ;  there- 
fore, we  express  no  opinion  in  regard  to  that 
Let  the  judgment  of  the  Court  below  be  reversed. 


No,  63. — ^The  Central  Bank  op  Geohgia,  plaintiff  in  error, 
vs,  Blanche  G.  GmsoN,  defendant  in  error* 

[1.]  A  jadgment  rendered  by  a  Court  not  having  jorisdiction  of  the  person 
or  rabjeet  matter,  k  void^  and  may  be  impeached  whenerer  and  wherev- 
er it  U  sought  to  be  need  as  a  valid  jiidgmeat. 

[2.]  The  clause  in  the  State  Conetitation  which  requires  all  civil  cases  to 
be  tried  in  the  County  wherein  the  defendant  resides,  Held,  to  apply  to 
corporations  as  well  as  to  natural  persoos. 

[8.]  The  Central  Bank  of  Georgia,  held  to  be  enable  alone  at  Hilledgeville, 
and  that  a  judgment  rendered  against  it  in  the  County  of  MoBcogee,  by 
consent  of  the  Director,  aa  to  the  jurisdiction,  is  void,  both  as  to  third  per- 
sons and  inter  partes, 

[4.]  Consent  cannot  confer  jurisdiction  on  a  Court  which  it  does  not  possess 
bylaw,  anda  judgment  rendered  against  an  individual  by  a  Court  with- 
out  jurisdiction,  when  the  want  of  jurisdiction  has  been  waived  by  the 
defendant,  m  void  as  tothird  person.    Whether  vend  as  between  the  par- 
ties thereto —  Quere  f 

[6,]  When  the  Court  has  jurisdiction  of  the  person  and  subject  matter,  and 
the  defendant  has  some  privilege  which  exempts  him  from  the  jorisdiction, 
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he  may  waive  the  privilege,  and  in  so  doing  will  be  bound  bj  the  judg- 
ment 

Motion  to  set  aside  a  judgment.  In  Muscogee  Superior 
Court    Decision  by  Judge  Iverson,  May  Term,  1852. 

This  was  a  motion  to  set  aside  a  judgment  in  favor  of  Blanche 
G.  Gibson,  against  the  Central  Bank,  recovered  in  the  Supe- 
rior Court  of  Muscogee  County,  on  the  ground  that  the  Court 
had  no  jurisdiction ;  the  bank  being  located  by  its  charter,  in 
Baldwin  County. 

To  this  motion,  Blanche  G.  Gibson  replied,  that  H.  W.  Jer- 
nigan  &  Co.  had  a  claim  upon  the  Government  of  the  United 
States,  of  which  she  was  half  owner ;  that  Jernigan  transferred 
his  interest  therein  to  the  Central  Bank  of  Georgia ;  that  when 
the  claim  was  before  the  Congress  of  the  United  States,  a  con- 
flict of  interest  being  about  to  arise  between  herself  and  the 
bank,  which  would  defeat  the  allowance  of  the  claim,  Alfred 
Iverson,  Esq.  as  attorney  for  Mrs.  Gibson,  and  David  C.  Camp- 
bell, Esq.  as  the  Director  of  the  Central  Bank,  agreed,  that  up- 
on withdrawing  all  objections  to  the  allowance  of  the  claim  to 
the  bank,  the  claim  of  Mrs.  Gibson  to  one-half  the  amount  should 
be  referred  to  arbitrators  to  be  selected  by  the  parties  ;  that  af- 
ter the  money  was  recovered  by  the  bank,  the  Director  (Campbell) 
proposed,  instead  of  an  arbitration,  a  suit,  which  was  agreed  to, 
on  condition  that,  by  consent,  the  suit  should^  be  brought  in 
Muscogee  County,  for  the  convenience  *of  the  attorneys — Jo- 
seph Sturgis,  for  the  Bank,  Alfred  Iverson,  for  Mrs.  Gibson ; 
that  suit  was  brought,  jurisdiction  waived  by  the  Director,  the 
cause  tried  before  Judge  Powers^  and  judgment  obtained.  Be- 
fore the  trial,  however,  counsel  for  Mrs.  G.  was  notified  by  ihe 
Governor,  that  he  would  not  recognize  the  validity  of  the  suit ; 
that  there  was  no  fraud  or  collusion,  and  that  the  rights  of  third 
persons  are  not  afiected  by  the  judgment. 

The  Court  refused  the  motion  to  set  aside  the  judgment,  and 
this  decision  is  assigned  as  error. 
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A.  H.  Kenan,  for  plaintiff  in  error. 

Benning,  for  defendant  in  enor. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  A  judgment  rendered  by  a  Court  not  having  jurisdiction 
of  the  person  and  subject  matter,  is  a  nullity,  and  maybe  im- 
peached whenever  and  wherever  it  is  sought  to  be  used  as  a 
valid  judgment.  TownSj  Governor^  vs.  Springer  et  al.  9  Geo.  H. 
130.     4  Geo.  47. 

[2.]  This  judgment  was  rendered  against  the  Central  Bank 
by  the  Superior  Court  of  Muscogee  Cotrnty^  and  the  question  is 
this,  to  wit :  had  that  Court  jurisdiction  over  the  Central  Bank 
in  that  County  ?  By  the  Constitution  of  the  State,  all  cioil  cos* 
es  shall  be  tried  in  the  County  wherein  the  defendant  resides. 
Prince,  910.  Except  in  the  cases  provided  for  in  the  Constitu- 
tion and  in  Equity  cases,  a  citizen  cannot  be  called  to  answer 
to  a  suit  in  any  County  of  the  State  other  than  that  of  his  resi- 
dence. Anywhere  else,  jurisdiction  over  his  person  is  denied 
to  the  Courts  by  the  Constitution.  Does  this  constitutional  pro- 
vision apply  to  7he  Central  Bank  of  Georgia  ?  It  is  claimed  to 
apply  only  to  natural  persons.  The  reading  of  the  Constitution 
is  wholly  free  from  ambiguity.  It  has  no  reference  to  the  char- 
acter of  the  person,  but  refers  to  cases.  The  declaration  of  the 
fundamental  law  is,  that  all  civil  cases  shall  be  tried  in  the  Coun- 
ty where  the  defendant  resides.  This  was  a  civil  case.  But  it 
was  farther  argued  that  the  defendant  in  this  case,  to  wit :  the 
Central  Bank  has  no  residence  in  any  particular  County ;  that  its 
residence  is  in  each  and  every  County  within  the  limits  of  the 
State,  and  if  so,  was  as  liable  to  suit  in  the  County  of  Muscogee 
as  any  where  else.  If  this  be  true,  the  Constitution  was  not  vio- 
lated, and  the  judgment  is  valid. 

[3.]  However  plausible  the  idea  may  be,  that  a  corporation, 
an  intangible  entity,  deriving  its  existence  and  all  its   functions . 
from  the  Legislature,  and  possessing  no  natural  personality,  is 
ubiquitous  within  the  limits  of  the  State,  in   the  absence  of  any 
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designation  of  its  locality  by  law ;  yet  in  this  case  it  has  no  ap- 
plication, because  the  charter  of  the  Central  Bank  fixes  its  local- 
ity at  MUkdgevUle.  There^  therefore,  it  is  suable — ihtrtj  it  is 
made  by  law,  commorant.  It  is  an  artificial  person,  resident^  by 
legislative  enactment,  at  MiUedgeviUe.  The  charter  provides, 
*^  that  a  bank  shall  be  established  in  behalf  of  the  State  of  Gieor- 
gia  at  MiUedgeviUe^  in  said  State,  to  be  known  and  called  by  the 
name  and  style  of  the  Central  Bank  of  Georgia."  /Vwic€,  72. 
This  seems  to  be  conclusive  of  this  question.  If,  however,  the 
charter  did  not  determine  the  locality  of  the  bank,  I  should  hold 
that  it  would  be  considered  as  resident,  for  the  purposes  of  a  suit, 
in  that  County,  wherein  its  place  of  business  was  situated.  If  the 
Constitution  had  directed  that  all  civil  cases  should  be  tried  in 
the  County  where  the  cUizen  resides,  the  argument  of  counsel 
would  be  more  pertinent.  It  speaks  of  the  defendanL  A  cor- 
poration is  as  truly  a  defendant  as  a  natural  person.  Being  a 
defendant  in  a  civil  suity  and  made  resident  in  a  particular  Coun- 
ty, by  a  provision  of  its  charter,  we  have  no  doubt  but  that  it  is 
within  the  protection  of  the  constitution,  and  that  suit  can  be 
brought  against  it  alone  in  that  County. 

It  is  claimed  farther  that  the  charter  subjects  the  bank  to  suit  be- 
fore any  Court  of  Record,  or  in  any  other  place  whatsoever ;  and 
the  effect  of  this  is  to  give  it  a  residence  in  any  County  of  the  State 
for  the  purposes  of  a  suit.  The  15th  section  of  the  charter  de- 
clares that  the  Central  Bank  of  Georgia,  by  that  name,  "  shall 
be  and  is  hereby  made  able  and  capable  in  law,  to  sue  and  be 
sued,  plead  and  be  impleaded,  answer  and  be  answered,  defend 
and  be  defended,  in  Courts  of  Record,  or  any  other  place  what- 
soever." Prince^  74.  This  clause  is  not  understood  to  enlarge 
the  jurisdiction  of  any  particular  Court  or  Courts,  but  to.  give  a 
capacity  to  the  corporation  to  appear,  as  a  corporation,  in  any 
Court  which  would,  by  law,  have  cognizance  of  the  cause,  if  an 
individual  were  the  party.  Such  was  the  construction  which 
the  Supreme  Court  of  the  United  States  put  upon  precisely 
the  same  clause  in  the  charter  of  the  Bank  of  the  United 
States.  Bank  oj  the  United  States  vs.  Devearux  et  aL  (6 
CrancVs  Bep.  61.)    The  Superior  Court  of  Muscogee   Courdy 
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would  have,  by  law,  no  jurisdiction  in  a  civil  case,  over  an  indi- 
vidual residing  in  the  County  of  Baldtvin;  none,  therefore,  over 
this  corporation,  (upon  this  construction,  clearly  the  true  one  of 
this  clause  in  the  charter)  located  in  Baldwin  County. 

To  save  this  judgment,  the  learned  counsel  has  invoked  a  con- 
struction of  the  Constitution,  which  has  the  charm  of  novelty, 
and  which  it  is  our  duty  to  notice.  It  is  this :  the  limitation  of 
the  trial  of.  civil  cases  to  the  County  where  the  defendant  resides, 
is  referable  to  such  civil  cases  as  are  brought  in  the  Inferior 
Court,  and  has  no  reference  to  cases  brought  in  the  Superior 
Court.  The  Constitution  gives  to  the  Superior  Courts  concur- 
rent jurisdiction  in  all  civil  cases,  and  after  defining  some  other 
powers  of  the  Superior  Courts,  it  proceeds  to  declare  that, 
"  The  Inferior  Courts  shall  also  have  concurrent  jurisdiction  in 
all  civil  cases  (except  in  cases  respecting  the  titles  to  land) 
which  shall  be  tried  in  the  County  wherein  the  defendant  resides, 
&c.  The  reading  of  the  counsel  gives  this  meaning  to  this 
clause,  to  wit:  the  Inferior  Courts  shall  also  have  concurrent  juris- 
diction  in  all  civU  cases,  which  cases,  when  brought  in  the  biferior 
Qncrty  shall  he  tried  in  the  County  wherein  the  defendant  resides; 
thus  applying  the  requisition  of  trial  in  the  County  of  the  de- 
fendant's residence,  to  cases  brought  in  the  Inferior  Court.  Such 
is  not  the  meaning  of  the  Constitution.  The  clause  referred  to 
contains  two  propositions  :  the  first,  is  a  grant  of  concurrent  ju- 
rbdiction  with  the  Superior  Courts,  to  the  Inferior  Courts  in  all 
civil  cases ;  the  second  is  a  distinct  statement,  that  all  civil 
cases  shall  be  tried  in  the  County  wherein  the  defendant  resides. 
Whether  in  the  Superior  or  Inferior  Courts,  civil  cases  are  to  be  tried 
in  the  Countyof  the  defendant's  residence.  This  has  been  the 
construction  from  the  beginning.  It  is  sustained  by  a  fair  read- 
ing of  the  clause,  and  yet  more  strongly  vindicated  by  the  rea- 
son and  policy  of  the  Constitution.  There  is  no  reason  why  a 
civil  suit,  when  brought  in  the  Inferior  Courts,  should  be  tried 
in  the  County  wherein  the  defendant  resides,  which  does  not  ob* 
tain,  when  such  suit  is  brought  in  the  Superior  Courts.  In  either 
case,  the  reason  and  policy  of  the  requirement  are  the  same. 
VOL  XI  58 
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[4.]  In  this  case  the  Director  of  the  Ceniial  Bank  waived  the 
want  of  jurisdiction  in  Muscogee,  and  appeared  and  pleaded  to  the 
action  upon  the  merits,  making  no  objection  to  the  jurisdiction. 
The  case  is  not  thereby  altered.  The  waiver  and  pleading  to 
the  merits  cannot  give  jurisdiction,  when  it  is  not  given  by  law. 
Much  less  can  they  confer  jurisdiction  in  a  case  where  it  is  pro- 
hibited by  law — by  the  fundamental  law.  The  right  of  being 
sued  in  the  County  of  his  residence,  is  a  privilege  guaranteed 
by  the  Constitution  to  the  defendant.  But  this  is  not  all ;  it  is 
founded  in  a  policy  which  has  reference  to  the  rights  of  every 
citizen.  Every  citizen  is  interested  to  know  what  suits  have 
been  instituted  against  others — what  liens  have  been  created  by 
judgments.  It  is  his  right  to  know  these  things  by  an  inspection 
of  the  record.  To  protect  this  right  there  ought  to  be  a  fixed  lo- 
cality for  the  record.  He  ought  not  to  be  driven  to  search  the 
records  of  every  County  in  the  State.  With  good  reason,  there- 
fore,, aside  from  the  convenience  of  the  defendant,  the  law  re- 
quires civil  suits  to  be  tried  where  he  resides. 

To  permit  waivers  expressly  made,  or  implied  from  appear- 
ance, to  confer  jurisdiction,  would  be  to  defeat  the  policy  of  the 
Constitution. 

[6.]  There  are  cases  where  the  Court  has  jurisdiction  of  the 
person  and  the  subject  matter  by  law,  and  the  defendant  has  some 
privilege  which  exempts  him  from  the  jurisdiction,  in  which  he 
may  waive  his  privilege.  So  a  citizen  of  a  foreign  State,  may  come 
into  a  Court  of  Georgia  entertaining  jurisdiction  rightfully  by  our 
own  laws,  and  waive  his  exemption  from  the  jurisdiction,  as  a  citi- 
zen of  another  sovereignty,  and  so  doing  will  be  bound  by  the 
judgment.  Such  cases  depend  upon  principles  very  different  finom 
those  which  control  the  case  before  me.  In  the  case  of  Its 
Georgia  Railroad  and  Banking  Co,  vi,  Harris  ei  al  we  held,  that 
a  judgment  obtained  by  consent  in  a  County  other  than  that  <jf 
the  defendant's  residence,  would  be  set  aside  in  favor  of  a  jun- 
ior judgment  creditor.  We  left  the  question  open  then,  wheth- 
er such  a  judgment  would  be  valid  as  between  the  parties  to  it, 
when  not  in  conflict  with  the  rights  of  third  persons.  It  will  be 
seen  by  a  perusal  of  that  case,  that  the  reasoning  of  this  Court 
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goes  very  far  to  set  WK  such  a  judgment,  as  between  the  par- 
ties. 5  Ga.  R.  527.  4  Ibid,  60.  9  iWd,  132.  R.  M.  Ckarl. 
R.  300.  The  policy  of  the  Constitution  would  seem  to  me  ne- 
cessarily to  invalidate  it.  Third  persons  are  not  objecting  to 
this  judgment.  It  is  a  question  bet^en  the  plaintiff  and  the 
bank.  This  bank  is  a  public  corporation — its  funds  belong  to 
the  State — all  the  people  are  interested  in  them.  The  Legisla- 
ture has  made  it  suable  at  Milledgeville.  Reasons  of  public  pol- 
icy require  that  it  be  sued  there  alone,  which  reasons  do  not 
apply  with  the  same  force  to  individuals.  I  shall  not  stop  to 
state  them. 

Whether  a  judgment  obtained  by  consent  out  of  the  County 
of  the  defendant's  residence,  in  case  of  citizens,  be  or  not  valid, 
as  between  the  parties,  is  a  question  which  this  Court  reserves 
for  future  decision.  This  judgment  we  pronounce  void,  both  as 
to  third  persons  and  ijiter  partes. 

Let  the  judgment  below  be  reversed. 
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No.  64. — ^DoziEA  Thornton,  plaintiff  in  error,  V9.  Richard  A.  ImL_^ 

Lane,  defendant  in  error. 

[1.]  Parties  are  not  entitled,  as  of  rights  to  re-argue  upon  another  writ  of 
error,  points  -which  have  been  already  solemnly  adjudicated. 

[2.]  At  Common  Law,  upon  the  dissolution  of  a  corpcratioo,  the  debts  due 
to,  and  from  it,  are  extinguished. 

[8.]  The  11th  section  of  the  charter  of  the  Planters'  <&  Mechanics^  Bank  of 
Colombns,  provides  that,  "the  persons  and  property  of  the  stockholders,  shall 
be  pledged  and  held  bound  in  proportion  to  the  amount  of  shares  and  the  value 
thereof  that  each  individual  or  company  may  hold  in  said  bank,  for  the  vUi- 
mate  redemption  of  the  bills  or  notes  issued  by  said  bank,  in  the  same  man- 
ner as  in  common  actions  of  debt ;  and  no  stockholder  shall  be  relieved 
from  such  liability  by  sale  of  his  stock,  until  he  shall  have  caused  to  be 
given  sixty  days'  notice  of  said  sale,  in  some  public  gazette  ol  this  State. 
Meld,  Ist.  That  the  liability  of  the  stockholder  to  the  bill-holder  for  the 
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ultimate  redemption  Qi  the  notes  of  the  corfmPRio,  suryires  the^  dissolu- 
tion of  the  charter,  and  is  not  extinguished  bj  the  judicial  forfeiture  of 
the  same. 

2dly.  That  this  is  a  statutory  liability,  in  the  nature  of  a  specialty^  and 
is  not  barred  until  twenty  years. 

3dly.  That  the  value  of  the  stock  is  to  be  estimated  according  to  the 
valuatiou  put  upon  it  by  thJRcond  section  of  the  charter,  to  "^it :  one  hun- 
dred dollars  per  share. 

4thly.  All  the  stockholders  who  have  giren  notice,  in  terms  of  the  Act, 
are  exempt,  unless  the  failure  occurs  within  six  months  thereafter.  All 
other  stockholders  are  liable  for  the  redemption  of  the  Ulls,  whether  they 
have  transferred  or  not. 

5thly.  That  a  judgment,  Ji.  fck  and  return  of  nulla  bonOy  in  a  suit  against 
the  corporation,  or  its  assignee,  is  sufficient  to  authorize  the  bill-holder  to 
proceed  against  the  stockholder  personally. 

[4.]  What  is  authority  in  this  State,  and  what  opinion  merely. 

[5.]  Where  the  declaration  is  upon  a  domestic  judgment,  rendered  in  a  Court 
of  Record,  the  plea  of  nvX  ^ti/recorcf  should  conclude  with  a  verification  to 
the  Court  only : — alitor y  where  the  writ  is  upon  a  foreign  judgment,  or  a 
judgment  rendered  by  a  Court  which  is  not  a  Court  of  Record. 

[6.]  The  plea  of  nul  tiel  record,  can  only  be  pleaded  to  a  record  which  ia 
the  gist  or  foundation  of  the  action,  and  not  to  a  record  which  is  stated  as 
inducement  only. 

[7.]  A  Judge  may  confess  a  judgment  against  himself,  in  a  suit  in  his  own 
Court,  to  which  he  is  a  party. 

[8.]  A  party  is  not  estopped  ffCiSK  denying  taijfaet  which  is  recited  in  a  le- 
gislative Act ;  but  although  such  recitals  are  not  conclusive,  they  should 
be  treated  as  true  until  the  contrary  appear. 

[9.]  A  party  who  is  sued  and  confessed  judgment  against  himself  in.  a  par- 
ticular character,  is  foreclosed  from  afterwards  denying  that  character. 

[10.]  Where  the  legal  effect  of  the  judgment  and  execution  is  the  earns, 
any  verbal  variance  is  immaterial. 

[11.]  The  indorsement  on  the  execution  by  the  Sheriff,  of  "no  property 
found  in  my  County  on  which  to  levy,"  is  not  prima  facie  evidenco 
even  that  the  fi.  fa,  was  returned  on  the  same  day. 

[12.]  The  time  of  the  retm-n  of  the  execution,  is  a  fact  in  pais,  and  may  be 
proven  by  parol. 

[18.]  The  Sheriff  may  enter  ntdla  bona  on.  the  fi.  fa.  and  put  it  in  hie  pocket 
and  keep  it  till  the  return  term,  to  which  it  is  made  returnable. 

[14.]  If  a  Sheriff  or  Constable,  having  in  his  hands  aJl  fa.  has  made  one 
full  examination  for  goods  without  efiect,  he  may  return  the  execution 
mdla  bona. 

[16.]  In  a  suit  against  one  of  several  debtors,  the  plaintiff  may  call  either  of 
the  others  as  a  witness  for  him. 
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[16.]  In  an  action  by  th^Ril -holder  against  the  stockholder,  a  transfer  of 

stock  roade  on  the  books  of  the  bank,  bj  the  cashier  of  the  corporation, 

of  which  the  defendant  was  a  member  at  the  time,  and  free  access  being 

secured  to  him  by  law  for  the  purpose  of  inspecting  said  books,  is  prima 

facie  evidence  of  his  ownership  of  the  shares. 

[17.]  Will  the  defendant  be  permitted  to  repudiate  the  transfer,  withoai 
Terifying  his  plea  t     Quere. 

[18.]  The  fact  that  a  man  is  iruolvent  when  he  transfers  his  effects,  does  not 
make  the  conveyance  void ;  and  the  same  rule  applies  to  corporations  or 
artificial  persons,  as  to  natural 

[19.]  It  is  not  only  the  privilege,  but  the  duty  of  the  Court  to  state  the  le- 
gal effect  of  testimony  when  called  on  to  do  so  by  the  Jury.  The  con- 
struction of  the  law  arising  from  undisputed  facts,  is  undoubtedly  within 
the  jurisdiction  of  the  Court. 

[20.]  It  is  not  error  in  the  presiding  Judge  to  say  to  the  Jury,  that  the  pri^ 
vilege  and  responsibility  of  rectifying  errors  of  law,  which  may  be  com- 
mitted by  the  Court,  did  not  rest  with  them,  but  that  the  Constitution  of 
the  State  had  conferred  this  power  elsewhere. 

[21.]  It  is  no  error  in  the  Judge  to  instruct  the  Jury,  that  they  were  bound  * 
to  regard  the  law,  as  stated  by  him,  to  be  the  law  of  the  case.    This  Court 
has  been  vigilant  from  its  first  organization,  in  protecting  the  just  rights 
and  privileges  of  the  Jury,  from  any  encroachment  from  the  Bench. 

[22.]  Where  verdicts  were  manifestly  against  evidence,  they  have  not  been  ^ 
permitted  to  be  disturbed,  unless  they  evinced  by  their  gross  injustice,  / 
passion,  partiality  or  prejudice. 

[28.]  This  Court  will  be  equally  vig^ant  in  upholding  the  powers  of  the 
Court.  The  right  of  the  Court  to  decide  upon  the  law,  shall  never  be  im- 
paired or  questioned.  And  if  the  Jury  decide  the  law  differently  from  the 
Court,  a  new  trial  will  be  awarded,  totiea  qtiotiM. 

[24.]  The  oath  administered  to  a  Special  Jury  on  appeals  in  Common  Law 
cases,  is  that  which  was  originally  prescribed  for  the  Jury  in  .SS^'iy  causes. 

[25.]  The  word  equity  in  the  oath  administered  to  the  Special  Jury,  is  sy- 
nonimous  with  /ato,  aud  does  not  mean  some  undefined  and  undefinable 
notion  which  the  Jury  may  entertain  of  the  justice  of  the  case,  but  a  sys- 
tem of  jurisprudence,  governed  by  established  rules,  and  bound  down  by 
fixed  precedents.  The  Special  Jury  is  sworn  to  try  the  cause  according 
to  equity  and  the  opinion  they  entertain  of  the  evidence,  and  not  their 
opinionot  equity f  as  well  as  the  evidence. 

Debt,  &c.  in  Muscogee  Superior  Court.    Tried  before  Judge 
IvERSON,  at  November  Adjourned  Term,  1851. 

This  was  an  action  brought  by  Richard  A.  Lane,  against  Do- 
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aner  Thornton,  as  one  of  the  stockhoIderBBf  the  Planters'  &,  Me- 
chanics' Bank  of  Columbus,  to  enforce  his  ultimate  liability  to 
redeem  the  bills  issued  by  the  said  bank. 

To  this  declaration,  defendant  below  filed  the  following 
pleas: 

1st  And  now  at  this  Term  comes  the  defendant,  by  Hines 
Holt,  his  attorney,  and  defends  the  wrong  and  injury,  when,  &x:. 
and  for  plea  and  answer  saith,  that  he  does  not  owe  in  manner 
and  form  as  the  said  plaintiff  in  his  said  declsiration  hath  declared 
against  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 

2nd.  And  for  further  plea  in  this  behalf  this  defendant  saith, 
cdio  non. 

Because,  he  says,  that  if  he  ever  did  owe  in  manner  and  form 
as  the  said  plaintiff  has  declared  against  him,  the  said  several 
causes  of  action  in  said  declaration  mentioned,  did  not,  nor  did 
any  of  them  happen  or  accrue  to  the  said  plaintiff,  at  any  time 
within  six  years  next  belore  the  commencement  of  the  said  ac- 
tions, and  this  he  is  ready  to  verify.  And  whereof  he  prays  judg- 
ment of  the  Court,  and  puts  himself  upon  the  country,  &,c. 

3d.  And  for  further  plea  in  this  behalf,  this  defendant  saith, 
actio  nofL 

Because,  he  saith,  that  if  he  ^ver  did  owe  as  said  plaintiff 
hath  declared  against  him,  the  right  of  action  therefor  accrued 
and  happened  to  said  plaintiff  upon  the  failure  of  the  said  Plan- 
ters' &  Mechanics'  Bank  of  Columbus,  and  upon  the  foneiture 
of  the  charter  thereof,  and  that  more  than  six  years  elapsed  be- 
tween the  happening  of  said  events  and  the  commencement  of 
said  action.  Wherefore,  he  saith  that  the  same  is  barred  by 
lapse  of  time,  and  therefore  he  prays  judgment  oi  the  Court  and 
puts  himself  upon  the  country,  &c. 

4th.  And  for  further  plea  in  this  behalf  this  defendant  saith, 
adio  non. 

Because,  he  saith,  that  if  he  ever  was  a  stockholder,  and  as 
such  ever  held  and  owned  in  his  own  right  or  otherwise,  any 
stock  in  the  said  Planters'  &  Mechanics'  Bank  of  Columbus,  as 
in  plaintiff's  said  declaration  alleged,  all  his  rights,  interests  and 
liabilities  as  such  stockholder,  ceased,  determined,  and  became 
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extinct,  upon  the  rendition  of  the  following  judgment  of  forfeit- 
ure, against  the  said  Planters'  and  Mechanics'  Bank  of  Colum- 
bus— ^bearing  date  on  the  13th  day  of  June,  1843;  and  found 
upon  writ  of  quo  warranio^  sued  out  against  said  bank  in  the 
Superior  Court  of  said  County  of  Muscogee,  all  which  wiH 
more  fully  appear  by  the  evidence  of  the  same,  herewith  sub- 
mitted, to  wit : 

"  It  is  considered  by  the  Court  here,  that  the  liberties,  privi- 
leges and  franchises,  to  wit :  that  of  being  a  body  politic  and 
corporate  by  the  name  and  style  of  the  Planters'  and  Mechanics' 
Bank  of  Columbus,  heretofore  used,  enjoyed  and  exercised  by 
the  defendant,  be  seized  into  the  hands  of  the  State,  and  that 
the  said  defendant  do  not  in  any  manner  hereafter  intermeddle, 
use,  have,  enjoy  or  exercise  any  of  the  liberties,  franchises  or 
privileges,  of  a  body  politic  or  corporate,  but  that  the  said  de- 
fendant be  absolutely  forejudged  and  excluded  from  holding, 
using  or  exercising  any  of  the  privileges,  franchises  or  liberties 
of  a  body  politic  or  coiporate,  and  that  the  State  recover  its 
costs  to  be  taxed." 

And  this  defendant  saith,  that  with  and  by  virtue  and  force  of 
said  judgment  of  forfeiture,  rendered  as  aforesaid,  and  which  is 
still  subsisting  and  unreversed,  and  of  full  force  and  effect,  all 
debts  due  to  and  from  tlie  said  Planters'  and  Mechanics'  Bank  of 
Columbus  were  extinguished. 

Wherefore,  this  defendant  pleads  the  same  in  bar  of  his  lia- 
bility on  said  stock,  in  any  manner  or  form,  and  in  bar  of  the 
said  plaintiff's  right  of  recovery,  and  thereof  prays  judgment  of 
tibe  Court,  and  puts  himself  upon  the  country,  &c. 

5th.  And  for  further  plea  in  this  behalf  this  defendant  saith^ 
actio  non. 

Because,  he  saith,  that  if  he  ever  was  a  stockholder  in  said 
Planters'  and  Mechanics'  Bank  of  Columbus,  as  in  said  plain- 
tiff's suit  alleged,  all  his  rights,  duties  and  liabilities  as  such 
stockholder,  except  so  far  as  ihe  same  are  reserved  and  contin- 
ued by  public  Acts  of  the  Legislature  of  the  State  of  Georgia, 
ceased,  determined  and  became  extinct  upon  the  rendition  of 
the  judgment  of  forfeiture,  as  in  the  4th  above  plea  mentioned. 
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And  because  he  saith,  that  by  the  same  judgment  of  forfeiture, 
except  so  far  as  the  same  is  reserved  and  continued  by  the  afore- 
said Acts  of  the  Legislature,  the  debt  of  the  said  plaintiff  and 
all  right  or  rights  of  action  thereon  became  extinguished.  And 
this  defendant  saith  the  said  judgment  of  forfeiture  was  execu- 
ted by  the  delivery  of  the  assets  of  said  bank  to  said  assignee, 
as  provided,  and  the  acceptance  by  said  assignee  of  all  the  pow- 
ers and  duties  conferred  by  said  Acts  of  the  Legislature. 

Wherefore  this  defendant  pleads  the  same,  to  wit :  the  said 
judgment  of  forfeiture,  and  the  said  Acts  of  the  Legislature  in 
bar  of  the  said  plaintiff's  suit,  and  thereof  prays  judgment  of 
the  Court,  and  puts  himself  upon  the  country,  &c. 

6th.  And  for  further  plea  in  this  behalf  this  defendant  saith, 
actio  non. 

Because  he  saith  that  he  is  not,  nor  was  he  at  the  time  of  the 
commencement  of  said  plaintiff^s  suit — nor  was  he  when  said 
right  of  action  accrued — nor  was  he  when  the  debts  upon  which 
the  same  is  founded,  were  contracted — nor  had  he  been  for 
more  than  six  years  prior  to  either  and  each  of  said  events,  a 
stockholder  in  the  said  Planters'  and  Mechanics'  Bank  of  Co- 
lumbus, in  any  manner  or  form.  Wherefore  he  saith  that  he  is 
not  in  any  manner  liable  to  said  plaintiff 's  suit,  and  therefore 
puts  himself  upon  the  country,  &c. 

7th.     And  for  further  plea  said  defendant  saith,  actio  non. 

Because  he  says  that  if  he  ever  did  owe  in  manner  and  form 
as  said  plaintiff  hath  above  thereof  complained  against  him,  said 
causes  of  action,  nor  any  of  them  did  not  accrue  within  four 
years  next  before  the  commencement  of  ^id  plaintiff's  suit,  and 
this  he  is  ready  to  verify,  and  therefore  puts  himself  upon  the 
country,  &c. 

8th.  And  for  further  plea  in  this  behalf  this  defendant  saith, 
actio  non. 

Because  he  says,  that  if  he  ever  was  at  any  time  a  stockhold- 
er in  the  said  Planters' and  Mechanics'  Bank  of  Columbus,  and 
as  such,  held  any  number  of  shares  therein,  the  following  is  the 
account  of  his  ownership  thereof,  as  existing  upon  the  books  of 
said  bank,  showing  the  dates  of  its  transfer  to  him,  to  wit : 
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and  dfefendaat  farther  sajrs  that  be  never  Oi^ned,  had^  or  held 
hny  other  or  further  buitobet  of  shares  in  ^d  bank,  tfaaik  said' 
one  hundred  shares  as  aforesaid,  ahd  if  the  books  of  said  bank 
show  any  other  or  further  transfer  of  shares  of  said  bank  stook 
to  this  defendaht,  to  ^t :  a  transfer  on  the  19th  diy  of  May, 
1838,  by  Hines  Holt,  of  188  shares  of  said  bank  stock,  and 
Walter  T.  Colquitt,  of  188  shares  of  said  bank  stocky  transfer- 
red to  the  name  of  the  defendant,  the  same  was  so  transferred 
hy  said  Oolquitt  and  Holt,  at  the  iiistsLnce  of,  and  for  the  soU 
and  exclusiye  btoefit  of  one  Daniel  McDoUgald,  and  tirithout 
die  knowledge  or  consent  of  the  defendant,  and  the  same  was 
so  known  to  be  the  fact,  then  and  there,  by  the  direttor^  and  of* 
ficers  of  said  blnk,  end  the  defendant  ilever  did  assent  to  th^ 
same*  Defendant  further  says,  that  he  neter  voted  on  said  last 
Blentioiied  stock,  not  did  any  other  act  iti  relation  tb  said  ksl 
Inentioned  stock,  by  which  his  assent  to  such  transfer  cotdd  or 
can  be  implied,  and  so  the  defendant  sayt,  that  he  never  owned, 
bad  or  held,  said  three  hundred  and  i^eventy-six  shares  of 
bank  stock,  so  transferred  by  said  Holt  and  Colquitt,  to  his 
namd,  as  aforesaid,  at  the  instance  of  said  McDougald,  and 
Inthoot  the  defendant's  knowledge  or  assent  as  aforesaid,  nor  is 
he  in  any  raannet  liable  therefor,  all  of  which  he  is  ready  to  ver'' 
Vfi  and  therefore  puts  himself  on  the  conntiy,  ^. 

9th.    And  for  further  plea  in  this  beha¥,  tins  defendant  stfth, 
aefio  non. 

Because,  he  saitfa,  that  if  h6  ever,  Was  a  stockholder  ih  said 
Planters'  and  Mechanic^'  Bank  of  Columbus,  he  becatne  such 
^ockholder,  hoi  by  original  subscription  for  said  stock,  nor  by 
purchase  many  manner,  form,  orbyany  contract  with  said  bank, 
but  by  trsmsfer  from  the  persons  named  in  the  dth  ab6ve  plei^ 
herewith  submitted,  and  that  the  said  persons  who  do  transfei^- 
red  said  stock  to  him,  if  any  liability  exists  thereon  which  can 
be  enforced  by  the  said  plaintiff,  remain  subject  fo  said  liability, 
they  not  having  given  notice  of  said  transfer,  and  the  feilure  of 
said  bank  having  occurred  within  six  months  of  the  date  there- 
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of;  and  therefore  he  saith  that  said  transfers  to  him  were  not 
made  in  pursuance  of  the  provisions  of  said  bank  charter,  and 
80  far  as  concerns  the  rights  of  the  said  plaintiff,  are  void. 

Whereof  this  defendant  saith,  that  he  is  not  liable  on  said 
stock  to  the  said  plaintiff's  demand,  and  thereof  he  puts  himself 
upon  the  country,  &c. 

10th,  And  for  further  plea  in  this  behalf,  this  defendant  saith, 
actio  non* 

Because,  he  saith,  that  if  he  ever  did  own  and  hold  in  his 
own  right,  or  otherwise,  any  number  of  shares  of  stock  in  the 
Planters'  and  Mechanics'  Bank  of  Columbus,  that  said  bank, 
while  he  owned  and  held  the  same,  and  when  the  said  plaintiff's 
right  of  action  accrued,  and  when  the  same  was  instituted,  was 
not  insolvent,  nor  is  the  sam'e  now  insolvent,  but  on  the  contrary 
thereof,  the  same  had  during  all  the  time  aforesaid  and  still  has  as- 
we\»  and  effects  altogether  ample  and  sufficient  to  redeem  all  its 
bills  and  notes,  without  resorting  to  the  ultimate  liability  of  its 
stockholders,  as  provided  by  its  charter,  for  the  redemption  and 
payment  thereof.  For  this  defendant  saith,  that  there  remained  un- 
paid from  the  stockholders  of  said  bank,  at  the  time  of  the  debts  of 
said  plaintiff  accruing,  and  at  the  time  of  the  dissolution  of  the  char- 
ter thereof,  and  at  the  time  of  the  commencement  of  saidactions, 
and  is  still  unpaid  as  assets,  and  first  liable  to  the  payment  of  said 
demands  and  to  be  exhausted  before  the  ultimate  liability  of  this 
defendant  is  fixed,  as  sought  to  be  enforced  in  said  actions,  the 
sum  of  seventy-five  dollars  on  each  and  every  share  of  the 
stock  thereof,  making  in  the  whole  amount  thus  due,  the  sum  of 
seven  hundred  and  fifty  thousand  dollars,  to  wit :  the  sum  of 
seventy-five  dollars  per  share,  on  twenty-five  shares,  by  John 
Banks ;  the  like  sum  on  forty-five  shares,  by  T.  R.  Gould,  and 
on  one  share,  by  W.  S.  Chipley,  and  on  one  hundred  shares  by 
W.  B.  Ector,  and  on  twenty  shares  by  Abraham  Key,  and  on 
fifty  shares  by  J.  B.  Ghent,  and  on  fifly-two  shares  by  J.  M. 
Foster,  and  on  one  hundred  shares  by  H.  T.  Greenwood,  and 
on  one  hundred  shares  by  Thomas  Berry,  and  on  four  hundred 
and  ten  shares  by  D.  McDougald,  and  on  one  hundred  shares 
by  John  Page,  and  on  fifty   shares  by  Hardy  Crawford,  and  on 
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one  hundred  shares  by  John  Peabody,  and  on  one  hundred  shares 
by  Lucas  and  Brooks,  and  on  one  hundred  shares  by  Robinson 
and  Marks,  and  on  one  hundred  shares  by  Henry  Harris,  and  on 
one  hundred  shares  by  Alexander  J.  Robison,  and  on  thirty 
shares  by  James  M.  Chambers,  and  on  three  hundred  shares  by 
George  Smith,  and  on  fifty  shares  by  Rhodom  Green,  and  on 
one  thousand  seven  hundred  and  fifty-three  shares  by  James  C. 
Watson,  and  on  four  hundred  shares  by  Thos.W.  Watson,  and 
on  one  hundred  shares  by  Holt  and  Persons,  and  on  four  hun- 
dred shares  by  D.  P.  Hillhouse,  and  on  thirty  shares  by  A.  H. 
Flewellen,  and  on  one  hundred  shares  by  Joel  Hurt,  sen.  and 
on  thirty  shares  by  W.  Boyd,  and  on  twenty  shares  by  R.  T. 
Marks,  and  on  sixty-nine  shades  by  W.  W.  Robinson,  and  on  fif- 
ty shares  by  Wm.  Boyd,  guardian,  &c.  and  on  three  hundred  shares 
by  Robert  Watson,  and  on  three  hundred  shares  by  James  A.  Sla- 
ton,  and  on  two  hundred  shares  by  Wm.  Taylor,  and  on  one  hun- 
dred shares  by  N.  G.  Wood,  and  on  two  thousand  four  hundred 
and  forty-five  shares  by  B.  W.  Walker,  and  one  thousand  two 
hundred  and  twenty-two  shares  by  A.  A.  Hawley.  And  this 
defendant  saitb,  that  said  stockholders  are  solvent  and  within  the 
jurisdiction  of  the  Court,  own  an  amount  altogether  sufficient  to 
discharge  all  the  demands  of  whatsoever  character  due  and 
owing  by  said  bank,  and  that  the  said  plaintiff  hath  not  prose- 
cuted his  claims  against  said  assets.  And  this  defendant  fur- 
ther saith,  that  the  said  bank,  before  the  forfeiture  of  its  charter, 
to  wit :  on  the  6th  day  of  May,  in  the  year  1843,  made  an  as- 
signment to  one  Robert  B.  Alexander,  for  the  benefit  of  its  cred- 
itors, of  all  its  property,  assets  and  effects,  amounting,  exclu- 
sive of  the  sum  due  as  aforesaid  from  its  stockholders,  to  the 
sum  of  $391,340  93,  all  which  will  more  fully  appear  by  said 
de^ed  of  assignment,,  duly  recorded,  and  duly  recognized  by  Act 
of  the  Legislature  of  the  State  of  Georgia,  and  that  said  pro- 
perty, assets  and  effects  are  all  collectable  and  .within  jurisdic- 
tion of  the  Court,  and  are  more  than  sufficient  to  discharge  all 
debts  due  by  said  bank,  and  that  the  said  plaintiff  hath  not  pro- 
secuted his  claim  against  the  same,  and  that  said  bank  owes 
only  the  sum  of  $50,000.    And  this  defendant  further  saith, 
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tl^t  tliere  is  due  ^nd  Qwing  to  said  Planters'  and  Mechanics' 
Panlf  of  Columbus,  by  the  late  Western  Bank  of  Georgia  in  the 
bU)^  thereof^  ^c  sum  of  $40,000,  which  is  collectable  an4  ^th- 
jfi  t!^  juriscUction  of  this  Court,  and  that  the  said  plaintiff  hath 
pot  prosecute^  hip  plaim  against  the  same,  or  le^vi^d  on  said 

And  this  defendant  furthei*  saith,  that  ther^  is  real  ^d  per- 
gonal estate  belonging  to  ^aid  Pl^nt^rs'  and  Mechanics'  Bank 
of  Columbus,  to  the  value  of  fifty  thousand  doU^grSy  upon  Tiirhidb 
the  said  plaintiff  hath  not  levied  his  demand,  {ind  as  p^  of  the  said 
estate  there  is  the  late  banking  house  and  lot  occupied  and  owzi- 
ed  by  said  bank  at  the  time  of  the  forfeiture  of  its  charter,  and  a 
l^ifge  three  story  brick  bvilding'^t  the  upper  end  of  Bro{^d  street,  in 
th^  City  of  Colurnbus,^to  wit;  knovu  as  City  Tots,  No*  ISLGj^and 
the.  north  half  of  City  lots,  No.  183,and\vhich  i^of  theyal^e  as 
s^foresaid,  and  which  is  subject  to  levy  and,  sale  under  the  said 
plaintiff's  demand. 

Wherefore  this  defendant  saith,  ths^t  his  nltiinate  Iiabilit}[  to 
^^plaijjtiff's  dem^ncl  ha^npt,  if  any  ei^ists,  ^c^wed,  and  of  this 
^f  puts  hi?(iself  upon  t\^e  conntry,  &g. 

1^  Uh,  And  for  furtlier  plea,  i;?  this  behalf,  this  de(en4w^  ^Wth, 
qciip  non. 

Because  he  ^ys,^  that  if  he  ever  did  own  and  hold  9^  stock 
in  said  bank,  and  in  consequ,ence  thereof,  is  liable  to  the  said 
plaintiff's  demand,  he  is  not  liable  to  the  extent  claimed  by  said 
plaintiff  in  his  said  action,  for  he  saith  that  the  capital  stock  of 
i^aid  bank,  if  the  san^e  is  estimated  so  far  as  concerns  the  said 
plaintiff's  demand  by  the  number  of  persons  who  held  the  same 
in  similar  circumstainces  with  this  defendant,  was  four  million 
of  dollars^  and  not  one  million,  as  provided  by  the  charter,  and 
that  the  liability  pro  rata  of  this  suit  is  not  ^s.  in  s^id  suit  al- 
l.^g^^i  as  the  number  of  shares  held  by  him  is  to  one.  miUion  of 
dollars^,  but  as  the  same  is  to  four  million. 

This  plea  farther  set  out  the  list  of  stockholders,  during  eve- 
ry six  months  of  the  existence  of  the  bank,  among  which,  did 
not  appear  the  name  of  defendant.  The  plea  concluded  as 
follows : 
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^d  this  defendant  further  says,  that  all  and  singular  the  trans* 
fer  of  said  stock  a»  set  forth  in  this  plea,  was  made  by  assign- 
ment and  transfer,  on  the  transfer  books  of  said  bank,  and  all  and 
singula  said  assignment  and  transfer  took  place  \inthinsix  months 
prior  to  the  failure  of  said  bank,  and  while  it  was  in  the  suspen* 
sion  of  specie  payinent,  and  without  giving,  on  the  part  of  said 
stockholders  and  assignors  as  aforesaid,  the  sixty  dajis'  notice  bj 
publication  in.  ^  public  gazette  of  said  State,  aa  contemplated  bj 
the  charter  of  said  bank,  in  order  lo  discharge  such  stockhold* 
^rs  from  liability  ob  said  stock,  all  of  which  he  is  ready  to  veri* 
fy,  and  therefore  puts  himself  on  the  country,  &c. 

12th.  And  for  a  further  plea  in  this  behalf,  said  defendant  says^ 
ndio  non. 

Because,  he  says,  that  each  and  every  one  of  the  said  stock* 
holders,  in  the  11th  plea  mentioned,  transferred  the  stock  in  said 
bank  so  by  them  held  in  said  bank,  as  in  said  Uth  plea  more 
particularly  set  forth,  and  said  Turner,  Ragan,  Holt  and  Col- 
quitt, transferred  said  stock  to  them  without  giving  the  60  days' 
notice  of  such  transfer,  in  one  of  the  public  gazettes  of  this  State^ 
as  required  by  the  eleventh  section  of  the  charter  of  said  bank^ 
and  that  each  and  every  of  said  atpckholders  so  transferred  aaid 
stock  within  six;  months  prior  to  the  failure  of  said  bank. 
Whereupon  iHm  defendant  saith,  that  to  the  eipt^nt  that  aoj 
shares  of  said  stock  may  have  been  transferred  to  him,  the  same 
was  transferred  to  him  without  being  released  or  discharged  of 
said  liability,  on  the  part  of  the  assignor  thereof  to  the  bill-hold- 
ers of  said  bank,  and  said  liability  attaching  and  remaiis^ing  in 
such  stockholders,  does  not  in  any  manner  attach  upon  such 
ftocks  in  the  hands  of  the  defendant,  assignee,  as  aforesaid,  and 
pf  thi;^  he  is  ready  to  verify,  and  therefore -prays  judgment  of  the 
Court^  &Q.  and  thereof  puts  hioiself  on  the  country,  &c, 

13tb.    And  fgr  a  further  plea^  said  defendant  says,  actiq  naxL 

Because,  be  says,  that  if  at  any  time  any  of  the  stock  of 
said  bank  was  held  in  the  name  of  this  defendant,  the  sawe  was 
transferred  to  him,  and  to  his  name,  as  particularly  set  forth  in 
his  foregoing  plea,  marked  aumber  8,  by  A.  B.  Ragan,  50 
shares,  M.  W.  Turner,  50  shares,  Hines   Holt,  188  shares,  and 
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Walter  T.  Colquitt,  188  shares,  and  that  neither  said  Turner, 
Ragan,  Holt  or  Colquitt,  gave  the  sixty  days'  notice  of  the  said 
transfer  of  their  said  stock,  in  any  of  the  public  gazettes  of  said 
State,  as  required  by  the  eleventh  section  of  the  charter  of  said 
bank,  in  order  to  discharge  themselves  from  liability  as  such 
stockholders  to  the  said  plaintiff  or  other  bill-holders  of  said 
bank,  and  said  Turner,  Ragan,  Holt  and  Colquitt,  each  and  all 
of  them,  made  said  transfer  of  their  said  stock  to  this  defend- 
ant, to  the  name  of  this  defendant,  as  aforesaid,  within  six 
months  prior  to  the  failure  of  said  bank,  and  remain  liable  to 
said  plain  tiff  and  the  other  bill-holders  of  said  bank,  upon  said 
transferred  stock,  and  so  remaining  liable,  said  liability  cannot, 
and  does  not,  attach  to  said  stock  so  held  and  owned  by  this 
defepdant,  and  so  transferred  into  the  name  of  this  defendant,  as 
in  said  8th  plea  mentioned  and  set  forth.  Whereupon  this  de- 
fendant says  he  is  not  liable  to  said  plaintiff  upon  all  or  any  of 
said  stock,  and  which  he  is  ready  to  verify,  and  prays  judgment 
of  the  Court,  &c.  and  thereof  puts  himself  on  the  country,  &c. 

14th.  And  for  a  further  plea  in  this  behalf,  said  defendant 
says,  actio  nan. 

Because,  he  says,  there  is  no  such  record  of  judgment  against 
said  Robert  B.  Alexander,  assignee  of  said  bank,  as  is  set  forth 
in  said  plaintiff's  declaration,  and  this  he  is  ready  to  verify,  and 
prays  judgment  of  the  Court,  and  thereof  puts  himself  on  the 
country,  &c. 

15th.  And  for  further  plea  in  this  behalf  said  defendant  says, 
actio  rum. 

Because,  he  says,  that  if  there  is  any  such  judgment  against 
said  Robert  B.  Alexander,  assignee  of  said  bank,  as  in  said 
plaintiff 's  declaration  mentioned,  the  same  is  null,  void,  and  of 
no  effect,  for  want  of  jurisdiction  in  the  said  Court  rendering  the 
same,  for  that  said  Robert  B.  Alexander,  at  the  time  of  the  ren- 
dition of  said  judgment,  was  the  presiding  Judge  of  said  Court 
rendering  the  same,  and  presided  in  said  Court  as  the  Judge 
thereof  at  the  rendition  of  said  judgment,  and  as  such  Judge, 
rendered  said  judgment  to  said  plaintiff,  and  so  said  defendant 
says  said  judgment  is,  and  was,  at  the   rendition   thereof,  null 
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and  void,  and  this  he  is  ready  to  verify,  and  prays  judgment,  &c. 
and  thereof  puts  himself  on  the  pountry,  &c. 

16th.  And  for  a  further  plea  in  this  behalf,  said  defendant 
says,  actio  non. 

Because,  he  says,  that  heretofore,  to  wit :  on  the  1  st  day  of 
July,  1841,  said  bank  suspended  specie  payment  and  failed, 
and  after  such  failure  said  plaintiff  with  a  full  knowledge  thereof^ 
and  without  the  consent  of  this  defendant,  procured  said  bank 
to  re-issue  and  pass  out  from  said  bank  to  said  plaintiff,  thebill» 
in  said  plaintiff's  declaration  mentioned,  and  this  he  is  ready  to 
verify,  and  prays  judgment  of  the  Court,  &c.  and  puts  himself 
on  the  country,  &c. 

17th.  And  for  further  plea  in  this  behalf,  said  defendant 
says,  actio  non. 

Because,  he  says,  that  said  plaintiff  did  not  commence  his 
said  suit  against  said  bank,  or  its  said  assignee,  on  all  or  any  of 
the  said  bills  in  his  said  declaration  mentioned,  within  six  years 
next  after  the  accrual  of  his  cause  of  action  therein  against  said 
bank,  and  this  he  is  ready  to  verify,  and  prays  judgment  of  the 
Court,  &c.  and  puts  himself  on  the  country,  &c. 

18th.  And  for  a  further  plea  in  this  behalf,  said  defendant 
says,  actio  non. 

Because,  he  says,  that  at  the  time  said  plaintiff  commenced 
his  said  action  against  the  assignee  of  said  bank  as  in  said  plain- 
tiff's declaration  mentioned,  all  and  singular  said  causes  of  ac- 
tion against  said  bank  were  barred  by  the  Statute  of  Limitations^ 
of  six  years,  and  said  assignee  well  knowing  the  same,  and  in 
fraud  of  the  rights  of  this  defendant,  waived  said  Statute  bar, 
and  neglected  to  plead  and  insist  upon  said  Statute,  and  confes* 
sed  said  judgment  upon  said  causes  of  action  baiTed  by  the 
Statute  of  Limitation  as  aforesaid,  all  of  which  he  is  ready  to 
verify,  and  prays  judgment,  &c.  and  puts  himself  on  the  coun- 
try, &c. 

19th.  And  for  a  further  plea  in  this  behalf,  said  defendant 
says,  actio  non. 

Because,  he  says,  that  said  plaintiff  failed,  refused  and  ne- 
glected to  commence  suits  against  said  bank,  or  its  assignee,  on 
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said  several  causes  of  action  in  said  plaintiff's  declaration  men- 
tioned, for  more  than  six  years  next  from  and  after  the  accrual 
of  his  said  cause  of  action  against  said  bank,  and  that  said  as- 
signee to  the  full  end  and  term  of  six  years,  and  for  a  long  time 
thereafter,  to  wit :  at  and  until  the  1st  day  of  Januaty^  1846,  had 
and  held  of  the  property  and  assets  of  said  bank,  and  subject 
to  t}ie  payment  of  said  plainti£F's  said  demand,  sufficient  for  tfa<! 
payment  thereof,  to  wit :  the  personal  property  and  chosea  in  ac- 
tion in  said  tenth  plea  mentioned,  and  five  thousand  dollars  in 
cash,  and  afterwards,  and  before  the  said  judgment,  against  the 
said  assignee  in  said  plaintiff's  declaration  mentioned,  said  as- 
signee wasted  'the  same,  and  said  assignee  knowing  that  said 
plaintiff's  claim  was  thus  barred  by  the  Statute  of  Limitation, 
and  that  he  had  no  funds  or  property  of  said  bank  with  which 
to  pay  the  same,  and  with  a  view  of  rendering  this  defendant  li- 
able to  said  claim,  colluded  with  said  plaintiff  and  failed  and  re- 
fused to  plead  or  insist  upon  said  Statute  of  Limitation  as  a  bar, 
and  confessed  said  judgment  to  said  plaintiff,  all  of  which  he  is 
ready  to  verify,  and  prays  judgment,  &c.  and  puts  himself  on 
the  country,  &c. 

20th.  And  for  further  plea  in  this  behalf  said  defendant  says, 
actio  non. 

Because,  he  says,  that  said  Robert  B.  Alexander,  neither  at 
the  time  of  the  commencement  of  said  suit  against  him  by  said 
plaintifi^  as  assignee  of  said  bank,  nor  at  the  time  of  the  rendi- 
tion of  said  judgment  against  him  as  such  assignee,  was  not  in 
truth  and  in  fact,  the  assignee  of  said  bank,  and  had  no  light  or 
authority  to  be  sued  as  such  in  the  place  and  stead  of  sidd  bank, 
which  he  is  ready  to  verify,  and  prays  judgment,  &c.  and  pats 
himself  on  the  dountry,  &c. 

HINES  HOLT,  Defendant's  Attorney. 

Before  the  cause  was  submitted  to  the  Jury,  the  plaintiff  de- 
murred to,  and  moved  to  strike  out  as  insufficient  in  law,  and 
constituting  no  sufficient  defence  to  plaintiff's  demand,  each  and 
every  of  defendant's  pleas  as  numbered,  1,  2,  S,  4,  6,  7, 9,  11, 
12,  13,  14,  and  15,  and  after  argument  had  thereon,  the  presid- 


AMERICUS,  JULY  TERM,  1852.  473 


Hiomtoovs.  Lane. 


ing  Judge  sostained  said  demurrer  to  each  and  every  of  said  pleas, 
and  ordered  tiie  same  to  be  stricken  out,  which  was  accordingl  j 
done,  and  to  which  ruling  and  decision  the  defendant  then  and  there 
excepted.  The  plaintiiff  then  and  there  joining  issue  upon  so 
much  of  the  said  defendant's  plea,  numbered  10,  as  set  forth 
that  there  was  real  and  personal  property  of  said  Planters'  and 
Mechanics'  bank,  and  specified  tiie  same,  demurred  to  all  those 
parts  thereof  which  set  forth  the  unpaid  capital  stock  of  said 
bank,  and  notes  and  other  things  in  the  hands  of  its  assignee, 
&c.  as  assets  against  which  plaintiff  had  not  prosecuted  his  de- 
mand, fcc.  and  after  argument  the  presiding  Judge  sustained  the 
demurrer  and  ordered  plea  (No.  10)  to  be  stricken  out  to  the 
extent  to  which  the  same  was  demurred  to,  which  was  accord- 
ingly done,  and  to  which  ruling  and  decision,  defendant  except- 
ed. 

The  plaintiff  having  offered  to  join  issue  on  pleas  Nos.  1,  6^ 
8  and  16,  and  on  that  part  of  plea  No.  10  not  demurred  to,  as 
hereinbefore  specified,  the  defendant  before  concluding  said 
joinder,  and  before  said  cause  was  submitted  to  the  Jury,  by  his 
counsel  demurred  to  plaintiff's  declaration,  on  the  ground  that 
diere  was  no  allegation  therein  averring  that  said  Robert  B.  Al- 
exander was  ever  appointed  assignee  of  said  bank,  and  no  al- 
legation showing  that  a  judgment  against  the  said  Robert  B.  Al- 
exander as  such  assignee,  would  be,  was  or  is  equivalent  to  a 
judgment  against  said  bank,  either  by  averment  that  the  char- 
ter thereof  had  been  judicially  forfeited  or  otherwise  surrendered, 
or  by  averment  that  the  Act  of  the  Legislature  of  the  State  of 
Georgia,  assented  to  23d  December,  1842,  entitled  an  Act  to 
amend  an  Act  to  compel  the  several  banks  of  this  Slate  to  re- 
deem their  liabilities  in  specie,  &c.  was  procured^  accepted  or 
assented  to  by  said  bank,  or  either  or  any  of  its  stockholders ; 
and  also  to  the  second  count  in  said  declaration,  because  the 
judgment  against  said  Alexander,  as  assignee,  is  made  die  sole 
cause  of  action  theifin — no  bills,  notes,  or  other  character  of  lia- 
bility being  set  forth,  other  than  said  judgment,  and  that  the  said 
defendant  is  not  liable  thereon,  that  is  to  say,  on  said  judgment. 
And  after  argument  had  on  said  demurrer,  said  Court  ovenuled 
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the  same,  so  far  as  it  pertained  to  the  first  count  in  said  declara- 
tion, holding  and  deciding  that  the  appointment  of  said  Alex- 
ander, as  assignee  of  said  bank,  being  made  by  Act  of  1843,  is 
sufficient  to  render  a  judgment  against  him,  as  assignee,  equiva- 
lent to  a  judgment  against  said  bank ;  to  which  ruling  and  decis- 
ion the  said  defendant  then  and  there  excepted. 

So  far  as  concerned  the  demurrer  to  the  second  count  in  said 
declaration,  the  Court  ruled  that  the  same  be  sustained,  and  or- 
dered said  second  count  stricken  therefrom,  which  was  ac^ 
cordingly  done. 

The  cause  was  then  put  before  the  Jury  upon  the  issue  taken, 
and  that  the  said  plaintiff  offered  and  gave  in  evidence,  the  bank 
bills  set  forth  in  the  first  count  of  his  declaration,  and  then  of- 
fered in  evidence  the  record  of  a  suit,  judgment  and  fi.  fiu 
against  Robert  B.  Alexander,  assignee  of  said  bank,  with  the 
entries  and  returns  thereon. 

The  judgment  and  execution  in  this  record,  were  as  fol- 
lows : 

I  confess  judgment  to  the  plaintiff  for  the  sum  of  nineteen 
hundred  and  twenty-five  dollars,  with  interest  and  cost,  to  be 
levied  of  the  goods  and  chattels,  rights  and  credits,  lands  and 
tenements  of  the  said  Planters'  and  Mechanics'  Bank  of  Colum- 
bus. ROBT.  B.  ALEXANDER, 

Feb.  21st,  1848.  Amgnt^^  fyc. 

Whereupon  it  is  considered  and  adjudged  by  the  Court  that 
the  plaintiff  do  recover  of  the  defendant,  as  assignee  of  the  Plan- 
ters' and  Mechanics'  Bank  of  Columbus,  the  sum  of  nineteen 
hundred  and  twenty-five  dollars  for  his  principal  debt,  and  the 
sum  of  seven  hundred  and  seventy  dollars  for  his  interest,  and 
the  sum  often  50-100  dollars  for  his  costs,  to  be  levied  of  the 
goods  and  chattels,  rights  and  credits,  l^nds  and  tenements  of 
said  bank.  WM.  DOUGHERTY, 

PyTs  AWy. 

February  8th,  1848. 
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Geoboia,  Muscogee  County. 

To  all  and  singular  the  Sheriffs  of  said  SUde—Greeting : 
We  command  you  that  of  the  goods  and  chattels,  lands  and 
tenements  of  Robert  B.  Alexander,  as  -assignee  of  the  Planters' 
and  Mechanics'  Bank  of  Columbus,  you  cause  to  be  made  the 
sum  of  nineteen  hundred  and  twenty-five  dollars  principal,  and 
the  further  sum  of  seven  hundred  and  seventy-seven  dollars 
interest  up  to  the  8th  day  of  February,  1848,  and  also  the  furr 
thersum  often  dollars  and  fifty  cents  for  costs,  with  interest'oB 
the  principal  sum  from  the  8th  day  of  February,  1848,  which 
Bicbard  A.  Lane  lately  in  our  Superior  Court  of  said  County  re- 
covered against  the  said  defendant,  as  assignee  of  the  Planters' 
and  Mechanics'  Bank  of  Columbus,  for  his  principal,  interest  and 
cost;  and  that  you  have  the  said  several  sums  of  money  before 
the  Judge  of  our  said  Court  on  the  second  Monday  in  May  next, 
to  render  to  the  said  plaintiff  the  principal,  interest  and  cost 
aforesaid,  and  have  you  there  this  writ. 

Witness  the  Honorable  Robert  B.  Alexander,  Judge  of  our 
said  Court.  £.  J.  HARDEN,  CUrk. 

This,  18th  day  of  Feb.,  1848. 

No  property  to  be  found  subject  to  this^.ya. 

A.  S.  RUTHERFORD,  Sher^. 
March  17th,  1848. 

To  the  introduction  thereof  in  evidence,  the  defendant  object- 
ed, on  the  ground  that  in  the  then  state  of  the  pleadings,  the 
same  was  irrelevant,  relying  amongst  other  things  upon  the  posi* 
tions  that  in  said  plaintiff's  declaration  it  was  alleged  that  the 
said  Bank  was  still  in  existence,  and  that  it  was  not  alleged 
how,  when  or  by  what  means  Alexander  became  assignee,  or 
that  he  was  assignee  with  or  without  any  such  power  as  to  de- 
prive said  bank  of  its  franchises  to  sue  and  be  sued  and  confer 
said  right  upon  him.  The  objection  to  the  introduction  of  said 
records  was  sustained  by  the  Court,  and  the  same  ruled  inad^- 
missible,  and  thereupon  the  plaintiff  asked  and  obtained  leave  to 
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amend  his  declaration,  and  upon  said  leave,  inserted  as  a  part 
thereof  the  following : 

Richard  A.  Lake,     \         Debt,  in  Muscogee  Superior 
v$.  >     Ck>urt,  at  November  Adjourned 

DoziEE  Thosmton.     j      Term,  1851. 

• 

The  plaintiff  amends  his  declaration  by  leave  of  the  Court,  bj 
adding  the  following  account,  to  come  in  after  the  account  on 
the  second  page  of  his  declaration,  to  wit:  Your  petitioner  furdier 
avers  that  on  the  thirteenth  day  of  June,  1843,  the  charter  <^  the 
said  Planters'  and  Mechanics'  Bank  of  Columbus  was,  by  tiie 
judgment  of  the  Superior  Court  of  Muscogee  County,  on  a  writ  of 
qtio  toarranioy  declared  and  adjudged  forfeited  and  annulled  by 
the  following  judgment  of  said  Court,  to  wit :  It  is  considered  by 
the  Court  here  that  the  liberties,  privileges  and  franchises,  to 
wit,  that  of  being  a  body  politic  and  corporate  by  the  name  and 
style  of  the  Planters'  and  Mechanics'  Bank  of  Columbus,  hereto- 
fore used  and  seized  and  exercised  by  the  defendant,  be  seized 
into  the  hands  of  the  State,  and  that  the  said  defendant  do  not  in 
any  manner  hereafter  intermeddle,  use,  have,  enjoy  or  exercise 
any  of  the  liberties,  franchises  or  privileges  of  a  body  politic  or 
corporate,  but  that  the  said  defendant  be  absolutely  forejudged 
and  excluded  from  holding,  using  or  exercising  any  of  the  privi* 
leges,  franchises  or  liberties  of  a  body  politic  or  corporate,  and 
that  the  State  recover  its  costs  to  be  taxed.  And  your  petition* 
et  ftirther  avers  that  by  the  Act  of  the  Legislature  passed  on  the 
28d  day  of  Dec.  1843,  one  Rob't  B.  Alexander  was  appointed  and 
recognized  as  assignee  and  receiver  of  said  Planters'  and  Me- 
chanics' Bank  of  Columbus,  with  power  to  sue  for  any  demand 
due  to  said  Bank,  and  to  be  sued  for  any  demand  due  from  said 
Bank. 

Upon  said  amendment  being  offered  and  received  as  part  of 
said  declaration,  the  defendant  again  demurred  to  the  same  as 
amended,  as  being  in  its  tiien  state  insufficient  in  law  to  charge 
him,  and  as  cause  of  demurrer  amongst  other  things  alleged  : 

Ist  That  said  plaintiff  in  his  said  declaration  showed  that  be 
had  no  cause  of  action  either  against  said  Bank,  its  assignee  or 
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its  stockholders,  or  in  any  other  form  ;  he  haying  shown  therein 
by  setting  forth  said  judgment  of  forfeiture  so  absolute  and  un- 
qualified in  its  terms,  and  without  any  of  the  savings  and  excep* 
tions  contemplated  and  directed  by  the  Act  of  1842,  and  that 
the  same  was  still  subsisting  and  unreserved  its  extinguiskmitd, 

2nd.  That  said  cause  of  action  being  dios  extinguished  by  a 
judgment  of  forfeiture  so  absolute  in  its  terms  as  that  set  forth 
by  said  plaintiff  in  liis  said  declaration,  the  Act  of  the  23d  De- 
cember, 1843,  could  not  and  did  not  revive  it,  either  in  the  hands 
of  said  assignee  or  in  any  other  form. 

3d.  That  if  said  plaintiff  took  or  assumed  to  take  any  right  of 
action  or  otherwise  under  said  Act  of  23d  December,  1843,  and 
the  several  Acts  of  which  the  same  was  amendatory,  he  must  take 
said  rights  only  upon  the  terms  and  qualifications  of  said  Acts, 
and  that  by  said  Acts  the  right  of  action  and  recovery  was  in 
said  assignee,  upon  teims  in  said  Acts  fully  specified,  and  could 
not  exist  in  or  be  prosecuted  by  said  plaintiff.  After  argument 
had  upon  said  demurrer  the  same  was  overruled.  To  which 
ruling  and  decision  the  defendant  then  and  there  excepted. 

The  defendant  then  to  the  declaration  as  amended  pleaded  the 
pleas  as  contained  in  the  list  of  pleas  herdnbefore  copied  and 
numbered  3  and  7,  and  stricken  out  upon  demurrer  when  offered 
before  the  amendments  to  said  declaration ;  and  also  the  seve- 
ral additional  pleas  found  upon  said  Bst,  and  numbered  17, 18, 
J  9  and  20 ;  and  thereupon  the  plaintiff  demurred  severally  to  each 
of  said  pleas  numbered  3,  7,  18  and  20,  and  after  argument 
upon  said  demurrer  the  same  was  sustained,  and  said  {deas  and 
each  of  them  ordered  to  be  stricken  out,  which  was  accordingly 
done.  To  which  ruling  and  decision  the  defendant  then  and 
there  excepted. 

The  plaintiff  then  read  in  evidence  to  the  Jury  the  record  of 
said  suit  against  said  Alexander,  and  the  judgment  thereon,  with 
aU  the  entries  on  the  same,  which  is  hereii|before  fuUy  set  forth. 
The  plaintiff,  then  proposed  to  read  in  evidence  to  the  Jury  said 
JL/a,  hereinbefore  copied,  with  its  entries.  Thereupon  the  de- 
fendant objected  to  the  reading  of  the  same,  amongst  other 
things,  because  said  ^. /a.  did  not  follow  and  correspond  with 


478  SUPREME  COURT  OF  GEORGIA. 

1  ■ 

ThorntoD  vs.  Lane. 

tlie  judgnrent  and  confession  of  judgment  from  which  the  same 
purported  to  issue,  in  this,  that  said  confession  and  judgment  was 
against  the  goods  and  chattels,  rights  and  credits,  lands  and 
tenements  of  said  bank,  &c.,  therein  specified  to  be  levied 
thereon ;  and  that  said^.^u.  was  against  the  goods  and  chattels^ 
lands  and  tenements  of  Alexander,  as  assignee ;  and  in  this,  that 
the  return  of  Mdla  Bona  thereon  was  premature,  having  been 
made  before  the  return  day  of  said  ^.^a.  which  objections  were 
overruled,  and  to  which  defendant  excepted. 

The  plaintiff  then  introduced  as  a  witness  in  said  cause,  one 
Abraham  B.  Ragan,  who  being  sworn,  testified  that  he  was 
Cashier  oi  said  Planters'  and  Mechanics'  Bank  of  Columbus  at 
its  first  organization,  late  in  the  winter  or  early  in  the  spring  of 
1837,  and  that  he  continued  in  office  until  the  spring  of  1838 ; 
that  the  book  offered  and  shown  to  him  by  the  plaintiff's  counsel 
was  the  transfer  stock  book  of  the  Planters  and  Mechanics' 
Bank  of  Columbus,  kept  by  the  Bank  for  the  purpose  of  trans- 
ferring stock  from  one  stockholder  to  another  on  said  book. 
The  witness  proved  the  following  transfers : 

I,  A.  B.  Ragan,  do  hereby  assign  and  transfer  fifty  shares  in 
the  capital  or  joint  stock  of  the  Planters'  and  Mechanics'  Bank 
of  Columbus,  to  Dozier  Thornton,  Jr.,  for  value  received.  In 
witness  whereof,  I  have  hereunto  set  my  hand,  in  the  town  of 
Columbus,  the  28th  day  of  March,  1838. 

A.  B.  RAGAN- 

Witness,  A.  B.  Ragan,  Cash^r. 

I,  Hines  Holt,  Jr.,  do  hereby  assign  and  transfer  one  hundred 
and  eighty-eight  shares  in  the  capital  and  joint  stock  of  the 
Planters'  and  Mechanics'  Bank  of  Columbus,  to  Dozier  Thorn- 
ton, Jr.  In  witness  whereof,  I  have  hereunto  set  my  hand,  in 
the  town  of  Columbus,  the  19th  day  of  May,  1838. 

HINES  HOLT,  Jr. 

Witness,  A.  B.  Ragan,  GuA'r. 

I,  Walter  T.  Colquitt,  do  hereby  assign  and  transfer  one  faun- 
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dred  and  eighty-eight  shares  in  the  capital  or  joint  stock  of  the 
Plahters'  and  Mechanics'  Bank  of  Columbus,  to  Dozier  Thorn- 
ton, Jr.  In  witness  whereof,  I  have  hereunto  set  my  band,  in 
in  the  town  of  Columbus,  the  19th  day  of  May,  1838. 

W.  T.  COLQUITT. 
Witness,  A.  B.  Ragai^,  Cash?r, 

Witness  testified  that  he  transferred  the  fifty  shares,  and  that 
he  recognized  his  signature  as  a  witness  to  the  other  transfers,  and 
has  no  doubt  they  were  made  by  Holt  and  Colquitt,  as  it  was  his 
duty  as  Cashier  to  witness  such  transfers,  and  he  was  not  in  the 
habit  of  subscribing  his  name  as  witness  unless  the  transfers 
were  made  as  recorded,  but  had  no  recollection  of  the  same,  or 
that  defendant  was  or  was  not  present  when  the  same  were  made, 
or  then  or  afterwards  assented  to  them.  He  also  testified  that 
when  said  bank  was  organized  all  its  stock  was  subscribed 
for,  and  that  25  per  cent,  thereon  was  paid ;  that  a  large  portion 
of  said  payment  was  made  in  specie  certificates  of  deposit  given 
by  the  Bank  of  Columbus  and  the  Insurance  Bank  of  Columbus ; 
that  a  committee  of  stockholders  mad^  arrangements  with  those 
Banks  to  give  specie  certificates  for  the  notes  and  bills  of  the 
stockholders  in  the  Planters'  and  Mechanics'  Bank ;  that  said 
bank  did  no  business  in  1837,  and  after  its  organization  resolved 
to  do  none  until  the  fall  of  that  year,  and  a  resolution  was  passed 
to  discount  the  notes  of  its  stockholders  to  the  amount  of  their 
stock  less  about  2. per  cent,  for  contingent  expenses,  respec- 
tively making  said  notes  due  1st  October,  1837;  and  that  if 
said  stockholders  did  not  borrow  upon  these  terms,  others  might, 
and  this  arrangement  was  carried  out  mainly  if  not  entirely  to 
stockholders ;  that  the  first  bills  issued  by  said  bank  were 
dated  6th  February,  1838,  and  then  were  commenced  to  be  put 
into  circulation  a  week  or  ten  days  thereafter  and  then  banking 
business  commenced.  When  this  banking  business  was  deter*- 
mined  upon  and  commenced,  the  stockholders  and  others  who 
had  given  notes  as  before  testifiefl  to,  were  required  to  pay  in  50 
per  cent,  thereon,  which  payment  was  made  in  bank  bills  of  sus- 
pended banks,  and  not  in  specie.    At  the  time  bills  were  first 
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issued  by  said  bank,  it  had  but  little  specie  on  hand  or  in  its 
vault,  not  exceeding  |800  or  |1 ,000.  Said  bank  made  three 
issues  of  bills  in  1838,  the  first  of  |50,000,  the  second  of  $150^- 
000,  and  the  third  of  |80  or  100,000.  It  commenced  business 
as  a  suspended  bank,  and  paid  no  specie  whilst  be  was  connect- 
ed with  it  as  Cashier,  except  small  amounts  for  change.  Dur- 
ing the  examination  of  said  witness,  defendant's  counsel  asked 
if  there  was  not  between  1837  and  1838  a  change  of  stockhold- 
ers and  directors  to  a  large  extent ;  to  which  question  plaintifr's 
counsel  objected,  and  which  objection  was  sustained — the  Couit 
deciding  that  the  transfer  book  was  higher  evidence  of  thai  fact, 
and  that  it  could  not  be  proven  by  parol ;  to  which  ruling  and  de- 
cision defendant's  counsel  then  and  there  excepted.  Said  witness 
further  testified  that  Gen.  Samuel  A.  Bailey  was  the  first  Presi- 
dent of  said  bank,  and  that  Gen.  Daniel  McDougald  was  Presi- 
dent when  the  same  commenced  business  in  1838.  Before  or 
about  the  time,  and  soon  after  said  bank  commenced  business, 
McDougald  purchased  a  large  number  of  the  shares  of  its  stock, 
amounting  in  number  to  a  majority  of  said  stock,  and  witness 
knows  that  stock  so  purchased  was  transferred  by  direction  of 
McDougald  to  or  in  the  names  of  other  persons ;  does  not  know 
that  the  shares  transferred  by  Holt  and  Colquitt  were  purchased 
by  McDougald. 

He  knows  nothing  of  said  transfers  by  Holt  and  Colquitt,  ex- 
cept that  he  witnessed  them,  and  this  only  from^  seeing  bis  name 
as  witness.  He  does  not  know  that  defendant  was  present  or 
knew  of  said  transfer*  Witness  further  testified  that  he  is  now 
assignee  or  receiver  of  said  Planters'  and  Mechanics'  Bank  of 
Columbus. 

Defendant's  counsel  then  asked  witness  whether,  at  the 
time  the  forfeiture  of  the  charter  of  said  bank  occurred,  13di 
June,  1843,  its  assets  v^ere  not  sufiicient  to  meet  its  liabilities, 
and  whether  he  had  not  become  satisfied  of  this  fact,  firom 
knowledge  of  said  assets,  derived  since  his  appointment  as  re- 
ceiver, and  whether  said  assets  are  not  now  to  a  large  extent  in 
his  hands  as  receiver  or  assignee.  To  all  the  parts  of  said 
question  and  as  an  entire  question,  plaintiff's  counsel  objected. 
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and  said  objection  was  snstained^  and  to  which  ruling  defend- 
ant's counsel  excepted. 

Defendant's  counsel  then  asked  said  witness  whether  the  un- 
paid capital  stock  and  assets  combined  were  not  sufficient,  by 
more  than  half  a  million  of  dollars,  to  pay  all  the  debts  and  liar 
bilities  of  said  bank  at  the  forfeiture  of  its  charter;  to  which 
question,  and  the  same  being  answered,  plaintiff  objected,  and 
said  objection  was  sustained  by  the  Court,  and  to  which  defend- 
ant excepted.  Witness  further  testified  that  he  had  in  his  hands  ^ 
as  assignee  or  receiver,  promissory  notes  to  the  amount  of 
$131,000,  and  #40,000  of  the  bills  of  the  Western  Bank  ol 
Georgia.  Plaintiff's  counsel  then  asked  witness  if  said  promis- 
sory notes^had  not  been  past  due  more  than  six  years  before 
he  received  the  same ;  to  which  question  defendant's  counsel 
objected,  and  said  objection  was  oyemiled,  and  thereupon  de« 
fendant's  counsel  excepted.  Witness  then  testified  that  all  of 
said  notes,  except  one  for  about  $900,  payable  in  the  bills  of 
the  bank,  had  been  past  due  more  than  six  years  before  he 
received  them ;  that  he  was  appointed  assignee  at  the  May 
Term  of  this  Court,  1851,  and  since  then  bad  received  said 
notes  and  bills  of  Joseph  A.  L.  Lee,  who  turned  them  over  to 
•  him  as  the  assignee  of  said  bank. 

^tness  further  testified  that  said  bank,  in  1838,  built  a 
banking  house  in  said  City  of  Columbus,  on  the  west  side  of 
Broad  street,  and  occupied  the  same  up  to  the  time  of  its  final 
fidlure  in  the  Spring  of  1843.  Since  that  time  said  banking 
house  had  been  in  possession  of  John  Banks,  the  agency  of  the 
Bank  of  Brunswick,  Alfired  Iverson  and  others.  Plaintiff's 
counsel  then  proposed  to  read  in  evidence  to  the  Jury  the  three 
transfers  hereinbefore  copied  firom  said  transfer  book,  and  to 
which  defendant's  counsel  objected  unless  the  whole  book  con- 
taining said  transfers  was  offered  and  permitted  to  go  in  evi- 
dence, or  so  much  thereof  as  either  party  chose  to  use  as  evi- 
dence before  said  Jury ;  which  objection  vras  overruled  by  the 
Court,  and  to  which  defendant's  counsel  excepted.  Sud  three 
transfers  were  then  read  in  evidence  to  the  Jury.    Said  Ragan 
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also  testified  that  said  banking  house  and  lot  was  worth  from  13 
to  115,000. 

*  And  be  it  further  remembered,  that  fhe  said  plaintiff  then  read 
in  evidence  the  record  of  ati  information  in  the  nature  of  a  qua 
VKtmthbj  against  the  Planters' and  Mechanics'  Bank,  for  the  pur- 
pose of  forfeiting  its  charter;  by  which  the  following  judgment 
ilppeared  to  have  been  rendered : 


Information  in  the  nature  of 


The  State  of  Georgia, 

vs.  .     

Fi«AiiTE3is'  AND  Mechakics'  Bank  (  9l  quo  v>ammh» 

of  Columbus.  J 

It  is  considered  by  the  Coiirt  here,  that  the  liberties,  privileges 
and  franchises,  to  wit,  that  of  being  a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  the  Planters'  and  Mechanics' 
Bank  of  Columbus,  heretofore  used,  enjoyed  and  exercised  by 
tiie  defendant,  be  seized  into  the  hands  of  die  State,  and  that  the 
said  defendant  do  not  in  any  manner  hereafter  intermeddle,  use, 
have,  enjoy,  or  exercise  any  of  the  liberties,  privileges  or  fran- 
chises of  a  body  politic  or  corporate,  but  that  the  said  defendant 
be  absolutely  forejudged  and  excluded  from  holding,  using  or 
exercising  any  of  the  privileges,  franchises  or  liberties  of  a  body 
corporate  or  politic,  and  that  the  State  recover  its  costs  to  be 
t&xed. 

The  plaintiff  then  closed  his  case,  and  the  defendant  intro- 
ducing no  evidence,  the  same  was  argued  before  the  Jury,  and 
after  argument,  the  Judge  charged  the  Jury  amongst  other 
things,  that  the  transfer  of  stock  in  the  stock  book  of  said  bank 
to  the  defendant,  was  prima  Jbcie  evidence  of  his  ownership 
thiftreof,  and  that  it  was  not  necessary  to  the  plaintiff's  recovery 
that  he  should  prove  the  same  by  other  evidence,  or  that  he 
should  prove  defendant's  purchase  or  subscription  for  the  same, 
or  his  assent  or  knowledge  of  said  transfers  in  his  name  or  to 
him ;  that  said  transfer  being  made  on  the  books  of  said  bank, 
kept  and  used  for  said  purpose,  his  assent  thereto  would  be  pre- 
sumed ;    and   that  it  was  incumbent  on  the  defendant  to  plead 
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and  prove  that  he  did  not  own  the  sanei  and  thai  it  was  for  the 
Jury  to  decide  (if  at  all)  how  far  the  evidence  had  rebutted  such 
presumptive  evidence  on  the  said  transfer  book,  and  if  it  had  bees 
rebutted,  then  the  defendant  was  not  liable  as  the  owner  of  8ai4 
stock. 

The  Judge  further  charged  the  Jury  that  said  defendant  waif 
liable  to  billholders  to  the  extent  of  the  value  of  each  and  eveiy 
share  of  stock  held  by  him,  and  in  proportion  as  the  number  of 
his  shares  is  to  the  whole  number  of  shares  of  the  bank ;  and 
that  said  defendant  afler  paying  billholders  in  this  proportion  tQ 
the  extent  of  the  value  of  each  and  every  of  his  shares,  at  $10Q 
per  share,  could  plead  said  payment  in  discharge  of  further 
daim  by,  or  liability  to  other  billholders,  and  that  it  was  not 
necessary  to  the  said  plaintiff's  recoveiy  in  his  action,  that  he 
should  aver  and  prove  the  extent  of  bills  and  notes  issued  bj 
said  bank  and  outstanding;  that  whether  the  same  waf 
1(260,000, 1  million,  or  3  mjUions,  it  made  no  difference  as  t9 
defendant's  liability ;  that  when  the  defendant  had  paid  bill* 
holders  to  the  extent  of  his  liability,  such  payment  was  ample 
protection  against  the  claims  upon  him  of  other  billholders; 
that  the  amount  of  bills  and  notes  unredeemed  by  said  bank  was 
not  an  element  in  the  calculation  of  the  extent  of  defendant's 
liability  to  said  plaintiff,  and  if  it  was,  it  was  matter  for  plea  and 
proof  by  said  defendant,  and  not  necessary  to  be  averxed  an4 
proven  as  part  of  said  plaintiff's  case,  or  in  any  manner  neces*' 
saiy  to  his  recovery.  The  Judge  further  charged  the  Jury  that 
the  defendant's  liability  as  stockholder  to  said  plaintiff  accrued 
whenever  the  plaintiff's  legal  remedies  against  said  bank  for  the 
payment  of  the  bills  held  by  him  were  exhausted,  to  wit,  a  judg- 
ment against  the  assignee  and  return  of  nulla  bona ;  that  it  was 
not  necessary  for  plaintiff  to  go  into  Equity  to  exhaust  equitable 
assets  or  to  pursue  the  assets  in  the  receiver's  hands  (if  any) 
before  he  could  go  iq>on  the  stockholder  for  a  pro  rata  share  of 
bis  debt 

The  Judge  furtiber  cfaaiged  the  Juiy  that  the  Act  of  the  234 
December,  1843,  expressly  appointed  Robert  B.  Alexandctr 
assignee  of  said  bank,  and  that  the  same  being  a  public  law,  jbt 
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was  not  incumbent  on  said  plaintiff  otherwise  to  aver  and  prove 
said  appointment,  and  that  the  judgment  against  said  assignee, 
fi»  fa.  and  return  of  mdla  bona  thereon,  was  equivalent  to  the 
same  being  against  said  bank,  and  that  a  return  of  niMa  bona 
on  said  Ji^fa.  against  the  assignee  was  prima  fade  evidence  of 
the  exhaustion  of  the  property  of  said  bank,  but  was  not  conclu- 
sive. If  the  defendant  had  shown  that  at  the  time  of  said  re- 
turn, there  was  property  of  said  bank  subject  to  levy  and  sale 
under  said^.^.  then  said  plaintiff  must  dismiss  the  suit  against 
said  defendant  and  proceed  against  said  property,  and  could  not 
maintain  his  action  against  defendant  until  he  had  exhausted 
such  property. 

The  Judge  further  charged  the  Jury  that  the  return  of  nuUa 
hona  on  said  fi.fa.  against  the  assignee,  even  though  made  be* 
fore  the  return  day  of  the^.^.  was  prima  fbat  evidence  of  theie 
being  no  property  upon  which  to  levy  the  same,  and  that  it  was 
not  necessary  that  the  Sheriff  should  have  retained  in  his  hands 
Said^.  fa»  until  the  return  day  thereof. 

The  Judge  further  charged  the  Jury  that  if  mere  possession  of 
the  banking  house  and  lot  was  relied  upon  by  the  defendant  as 
prima  fade  evidence  of  title  in  said  bank  or  its  assignee,  then 
such  possession  must  have  continued  up  to,  or  subsequent  to  the 
ren^lion  of  the  judgment  against  said  assignee ;  that  in  order 
for  such  possession  to  be  any  evidence  of  title,  it  was  incum* 
bent  on  the  defendant  to  prove  the  same  in  said  bank  or  the 
assignee,  or  that  the  persons  in  possession  held  under  him  or 
subsequent  to  the  date  of  the  judgment. 

The  Judge  in  the  course  of  this  charge  to  the  Jury,  amongst 
other  things  said,  that  the  presiding  Judge  (the  Court)  was  con- 
stituted by  law  die  judge  of  the  law  in  civil  cases ;  that  the 
Jury  was  bound  to  regard  the  law  as  stated  by  him  to  be  the 
law  of  the  case ;  that  if  he  decided  wrong,  and  the  law  provided 
a  remedy  or  correcting  tribunal,  then  his  decision  might  be  re- 
viewed and  corrected.  If  there  was  no  corrective  provided  by 
law,  then  the  parties  would  have  to  submit ;  but  in  either  case  it 
was  wise  and  piy)per  that  the  Judge  should  be  entrusted  with 
die  power  to  determine  the  law,  and  that  it  was  the  province  and 
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duty  of  the  Jury  to  apply  the  law  given  in  charge  to  them  by 
the  Court  to  the  evidence,  and  find  accordingly ;  that  in  this 
case  he  (the  Judge)  had  given  them  in  charge  the  law  of  the 
case  as  he  understood  it.  The  counsel  on  both  sides  had  stated 
their  views  of  the  law  and  had  claimed  to  give  their  honest 
opinions ;  the  Court  had  no  doubt  that  they  were  sincere  and  hon- 
est in  the  expression  of  their  opinions ;  he  claimed  however,  to  be 
equally  sincere  and  honest  in  the  opinions  expressed  by  him ; 
that  he  was  certainly  indifferent  in  feeling  to  the  parties,  and  had 
no  earthly  interest  in  the  case,  although  he  regretted  to  say  that 
he  had  the  evening  before,  received  through  the  Post  Office  an 
anonymous  letter,  charging  him  with  corruption,  and  being  the 
partner  of  Mr.  Dougherty  in  these  bank  cases,  and  threatening 
personal  violence  to  him ;  that  he  hoped  none  of  the  defendants 
to  said  bank  cases  had  written  that  letter ;  one  thing  was  cer- 
tain, no  honorable  man  had  written  it ;  those  are  most  apt  to  be 
suspicious  who  were  themselves  corrupt ;  he  (the  Judge)  had 
important  official  duties  to  perform  under  the  sanction  of  an 
oath — ^he  would  perform  them  fearlessly  and  to  the  best  of  his 
ability,  no  matter  who  was  pleased  or  displeased  thereby. 

At  the  conclusion  of  the  charge,  and  at  the  hour  of  9  o'clock, 
A.  M.,  the  Jury  retired  to  consider  of  their  verdict,  and  after 
remaining  in  their  room  until  2  o'clock,  P.  M.,  again  returned  at 
their  own  request  to  the  Court  room,  to  receive  the  further  in- 
structions and  charge  of  the  Judge,  and  reported  through  their 
Foreman,  that  they  disagreed  as  to  the  effect  of  the  testimony  of 
the  witness  Ragan,  with  regard  to  the  assets  turned  over  to  him' 
by  Mr.  Lee,  and  whether  said  .testimony  was  ruled  out  or  was 
before  them  for  their  consideration. 

The  Judge  then  and  there  charged  the  Jury  that  said  evidence 
was  not  ruled  out,  and  was  before  them^  and  that  the  legal 
effect  thereof  was  not  to  defeat  the  recovery  of  the  plaintiff,  un- 
less it  proved  property  the  subject  of  levy  and  sale  under  the^. 
^.  against  Alexander  as  assignee,  and  that  a  reinm. of  mtUabofia 
on  saidjS.^.  was  evidence  of  the  insolvency  of  said  bank,  suffi- 
cient to  give  bilUiolders  their  remedy  against  stockholders. 

And  that  the  mere  fact  that  said  Ragan  received  notes,  &c^ 
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from  said  Lee,  was  not  sufficient  to  prove  the  same  the  assets  of 
said  bank,  but  that  to  establish  the  fact  that  they  were  the  pro- 
perty of  said  bank,  it  must  be  proved  that  they  were  held  by  the 
bank  or  had  been  derived  from  a  previous  assignee  of  the  bank| 
as  assets  of  the  bank. 

To  all  of  which  said  charge  and  to  each  of  them  as  severally 
and  specifically  given,  and  to  said  entire  charge,  the  said  defend* 
ant  then  and  there  excepted. 

Upon  these  several  exceptions  error  is  assigned. 

H.  Holt,  Toombs,  with  whom  were  B.  Hill  and  Colqutr^ 
for  plaintiff  in  error. 

Law  &  Berbien,  with  whom  was  W.  Doughebtv,  for  defend*- 
ant  in  error.* 

The  following  authorities  were  cited  by  H.  Holt,  for  plaintiff 

in  error: 

Prince's  Digest,  124.  Pam.  Ads  of  1840,  27  and  8 ; 
1841,  29 ;  1842,  29 ;  1843,  21.  McD&ugald  vs.  Central 
Bank,  3  Kelly,  185.  1  Bla.  Comm.  484.  2  Kent's  Com. 
3d  edition,  307.  Angel  Sf  Ames  on  Cor.  761.  Mayor,  4^. 
of  Colchester  vs.  Seaber,  ExW.  ifc,  3  Burr,  1866.  King 
vs.  Amery  and  Monk,  2D.  S/*  E.  615.  King  vs.  Passmorot 
Z  D.Sf^  E.  199.  3  KmVs  Comm.  309.  2  Story  Eq.  J. 
sec.  1252.  Mumma  vs.  the  Pot  Co.  8  Pet.  281.  Wood  et 
al.  vs.  Dtinwner  et  al.  3  Mason,  308.  Vose  vs.  Grant,  16 
Mass.  506.  Spear  vs.  Grant,  16  Mass.  9.  Cur  son  vs.  the  Af 
rican  Co.  1  Vernon^ s  Cases,  121.  Briggs  etal.  vs.  Penniman 
et  al  8  Cowen,  387.  2  Kent's  Com.  307,  note  A.  lb.  312. 
Slee  vs.  Bloom,  6  /.  Ch.  R.  366.  lb.  19  J.  R.  466.  Has- 
letts,  Ex'r.  vs.  Witherspoon  et  al.  2  Rich.  Eq.  Rep.  296. 
Nevittvs.  the  Bank  of  Port  Gibson,  6  Sm.  Sf  M.  Rep.  613. 


*  The  Reporter  regrets  that  an  Act  of  the  Legislature  deban  him  from 
iHMrtiiig  ao  ahetract  of  the  argument  in  this  eaose. 
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2  Kenfs  Com.  307.  Com.  Bank  of  Rodney  vs.  the  State  of 
Miseieeippij  A  8.  (jf  M.  440.  Com.  Bank  Natchez  vs. 
Chambers  et  al  B  S.S/'M.  9.  Campbell  et  al.  vs.  the  Mis* 
sissippi  Union  Bank,  6  How.  Miss.  R.  626.  Bank  of 
Miss.  vs.  Wren,  ZS.tfM.  791.  Pres.  4rc.  of  Port  Oibson 
vs.  Moore,  13  ^.  tf  M.  791.  Lewis  vs.  Robertson,  lb.  558. 
King  vs.  Elliott,  3  S.  ^  M.  428.  Allen  et  al.  vs.  Mont.  R. 
R.  Company  etaL  11  Ala.  R.  N.  S.  437.  PaschaUvs. 
Whitsitt,  lb.  472.  Bleakney  et  al.  vs.  Farmer^s  and  Me- 
ehani&s  Bank,  Oreencastle,  17  S.  if  R.M.  Dr,  Salmon 
vs.  the  Humborough  Co.  1  Ch.  Cases,  204.  Fox  vs.  Horah, 
1  Ire.  Eq.  R.  358.  White  vs.  Campbell  et  al.  6  Hum.  T. 
R.  38.  3  Bla.  Com.  429.  1  Harrison's  Ch.  67.  1  Story 
Eq.  J.  eh.  I  sec  %  to2\.  Bank  of  Miss.  vs.  Wren,  3  S. 
if  M.  791.  Lennox  vs.  Roberts,  2  Wheat.  373.  Jemison  vs. 
Plan.  Bank  Mobile,  17  Ala.  N.  S.  764.  Saltmarsh  vs. 
the  same  Bank.  Nathan  vs.  Whitlock,  9  Page,  162.  .  Tal* 
mage,  Pres.  vs.  Pell  and  Wife.  In.  re.  the  City  Bank  of 
Buffalo,  10  Page,  378.  Brace  vs.  Bishop,  3  Wend.  13. 
OuUet  vs.  Fairchild,  4  Denio,  80.  In.  re.  Fenelon  4r 
McMartins,  Pet.  7,  Barr.  173.  Devans  vs.  Ding,  Ch.  T. 
10  Barr.  174.  Seward  vs.  Graves  M  al  10  M.  tf  fT.  711. 
Martin  vs.  Trustees  Belmont  Bank,  13  Ohio,  260.  JBur* 
nell  vs.  Bk.  W.  Union,  lb.  298.  Miami.  Ex.  Co.  vs.  Oaono 
et  al.  lb.  269.  Hall  et  al.  vs.  Carey,  assignee,  6  Oa.  R. 
239.  Carey  vs.  Cfreen,  7  Oa.  R.  80.  Young  ct  al.  vs. 
Harrison  et  al.  6  Oa.  R.  130.  Brown  vs.  Chancy,  1 
Kelly,  412.  Kenan  tf  Rockwell  vs.  Miller,  2  Kelly,  326. 
Napier  vs.  Neal,  3  Kelly,  801.  Rodgers  vs.  Evans,  8  Oa. 
R.  146.  Wiley,  Parish  ^  Co.  vs.  Kelseyei  al.  9  Oa.  R. 
117.  Preston  vs.  Clark,  9  Oa.  Rep.  244.  Riggers,  Mob* 
ley  et  al.  vs.  Mobley,  9  Oa.  Rep.  247.  An.  and  A.  on 
Cor.  666.  Marcy  vs.  Clark,  17  Mass.  331.  1,  2  and  3, 
Rev.  St.  N.  Y.  Rev.  St.  Mass.  31,  '2,  etseq.  Rev.  St. 
Maine,  760.  Clayton^s  Digest,  270, 344.  A.  ^  A.  on  Cor. 
4.     Lmne  vs.  Morrii,   8  Oa.   Rep.  468.     McCluny  vs. 
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SilHman,  3  Pet.  270.  Wynn  vs.  Lee,  B  Oa.  R.  217.  Lane 
98.  Morris,  10  Ga.  R.  152.  Clayton's  Dig.  270,  344. 
Prince's  Dig.  375,  '7.  Young  et  al.  vs.  Harrison  etaL6 
Ga.  R.  156.  Bailey  fy  Storm  vs.  Bancker,  3  HilPs  N.  Y. 
R.  188.  Moss  vs.  McCulloughj  6  Ibidy  131.  Jones  vs. 
Popcy  I  Saun.  37.  Watson  on  Sheriff,  143.  Rex  vs.  Vice^ 
Ch.  Cam.  3  Burr.  1661.  Rex  vs.  Dr.  AikeWy  4  Burr.  2200. 
Ellis  vs.  Marshall,  3  Mass.  279.  Fletcher  vs.  Peck,  6 
Cranch,  9.  TFa<.  IWg'.  659,  '60.  Hightower  vs.  Thorn- 
ion,  8  (?a.  R.  492.  1  5iac.  Com.  '29,  '30.  Prince's  Dig. 
462.  Thompson  vs.  Central  Bank,  9  Oa.  R.  416.  ColKns 
vs.  Blantem,  2  TFtbon'5  jR.  348.  Adopting  Act,  Cobb's 
Dig.  721.  Bacon  Ab.  title  Stat.  Hale's  Hist.  Com.  Law, 
68.  Walker  vs.  Scudder,  1  Kelly,  132.  South  Sea  Com- 
pany vs.  Wym^ndseU,  3  Peere  Wm^.  143.  Murray  vs.  E. 
In,  Co.  5  Barn,  fy  Aid.  204.  BulUard  vs.  Bell,  1  Mason, 
243.  Dartm^outh  College  vs.  Woodward,  4  fTAeo/.  618. 
Charles  Riv.  Br.  vs.  Warren  Br,  1 1  Pet.  420.  itfar.  *•  Or. 
Dig.  33.  Angel  on  Lim.  Ap.  5.  Johnson  et  aL  vs.  Zran* 
caster,  6  Gra.  JR.  47.  Dickinson  vs.  McCamy,  6  €ra.  /2. 
488.  2  jBia.  Com.  466.  TomZin  Law  Die.  title  Specialty. 
Bouviere,  2  S.  ^  R.  603.  1  Burr.  261.  Wills,  189.  1 
Pecra  W^ns.  130.  Br.  £'*  ^to.  vs.  Kirkpairick,  6  Go.  A. 
36.  4 Burr.  1963.  ID.fyE. 291.  Zrav^/er e^ a/. va.  Walk- 
er et  al,  18  Ohio  R.  161.  Coming  fy  Homer  vs.  McCul- 
lough,  1  Com.  47.  Jackson  vs.  Sackett,  7  Wendell^  94 
Clarke  vs.  Figes,  2  Starkie,  234  Martin  vs.  Broach,  9  €ra. 
jR.  21.  Bird  vs.  Adams,  7  Ga.  R.  505.  Smith  vs.  Lewis, 
9  &a.  A.  418.  1  JTen^'A  Cbm.  468.  1  Leigh's  Nisi  Prir 
us,  8.  ThaUmer  vs.  Brinkerhoof,  20  /.  R.  397.  AinJfe 
U.  S.  vs.  Owens,  2  Pet.  27.  Lumpkin  et  al.  vs.  Jones,  1 
Kelly,  27.  Bond  vs.  Appleton,  8  Afa«3.  472.  Curtis  vs. 
Harlow,  12  Met.  3.  Middleton  Bank  vs.  Magil,  6  Cbnn. 
28.  AfoM  vs.  Oakley,  2  £««'«  iV.  Y.  R.  266.  itfcQii- 
foug-A  vs.  Moss,  5  fltW's  -/v.  Y,  R,  669.  Adderly  vs.  Storm, 
6  /6irf,  624     Worrall  vs.  Judson,  6  Barbour  S.  C.  jR.  210. 
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etray  vs.  Portland  Bank,  3  Mass.  379.    A  ^  A.  m  Cor. 
600.     TFard  w.  ChiswoldviUe  Manufacturing  Co.  16  Omw. 
693.     Minor  et  al.  vs.  Mech.  Bk.  Alex.     1  Pet.  46.     Oeo. 
Railroad  vs.  Harris,  6  Ga.  R.  BSJ.    Townsy  Governor,  Ifc. 
use,  ire.  vs.  Springer,  9  Ga.  R.  130.    Mobley  et  al.  vs.  Mob- 
ley,  Adm.  Ibid,  247.     1  SaJkeld,  196.     dvitas  London  vs. 
Wood,  12  Mod.  R.  669.     Taylor  vs.  Smith,  4  Ga.  R.  133. 
Echols  and  Wijevs.  Barrett,  6  Ga.  R.  443.     Dougherty  vs. 
Bethune,   7  Ibid,  90.     Salem  Mill  dam  Cor.  vs.  Ropes,  9 
Pick.  187.  Jenkins  vs.  Union  T.  Co.  I  Caine's  Cases  in  Er- 
ror, 86.     Goshen  T.  Co.  vs.  Hunter,  9  /.  R.  218.     High- 
land T.  Co.  vs.  McKean,  11  J.\R.  98.    Hibernian  T.  R.  vs. 
Henderson,  8  S.  ^  R.  219.    Monroe  vs.  The  State,  6  Ga. 
R.  86.       • 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

After  the  time  spent  in  the  re-argument  of  this  cause,  the  com- 
plaint will  not  be  reiterated,  I  trust,  that  the  questions  involved 
have  been  decided  with  '^  constitutional  haste,'^^  whatever  other 
objections  may  be  urged  against  the  judgment. 

We  have  listened  patiently  at  least,  if  not  with  unmixed 
pleasure,  to  eight  elaborate  arguments,  occupying  more  than  as 
many  days,  on  questions,  some  of  which  have  never  been  dis- 
puted,  and  most  of  them  heretofore  solemnly  adjudicated  by  this 
Court. 

[1.]  As  to  the  right  of  a  party  to  re-assign  upon  another 
writ  of  error  in  the  same  case,  points  which  have  already  been 
determined,  we  wish  the  position  of  this  Court  to  be  distinctly 
understood  ;  and  this  is  rendered  the  more  necessary,  from  the 
fact,  that  its  own  authority  is  invoked  for  the  new  feature,  now 
for  the  first  time  to  be  engrafted  in  our  judicial  system.  Let  it 
not  be  supposed  for  a  moment,  that  parties  are  entitled  to  this 
privilege  as  matter  of  right ;  and  that  if  it  be  conceded  in  any 
►    case,  it  is  ot/iwor  only. 

In  the  writ  of  error  before  us,  we  have  not  deemed  it  advisa- 
voL  XI  62 
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ble  to  arrest  the  discussion,  for  the  reason,  that  when  these  bank 
cases  came  up  two  years  ago,  we  had  not  a  full  Court ;  and  they 
were  new  in  practice,  if  not  in  principle,  in  this  State.  Hence, 
we  were  willing  to  submit  to  a  re-argument  of  them.  We  need 
not  say,  however,  that  when  questions  have  been  once  decided 
by  this  Court,  they  are  to  be  considered  as  the  law  of  the  land,  and 
respected  and  carried  into  full  effect  as  such,  the  same  as  a 
Statute  of  the  State ;  and  that  we  will  not  in  future,  entertain 
a  writ  of  error  at  the  instance  of  the  same  party,  except  by 
leave,  involving  points  which  have  been  already  distinctly  settled. 
And  this  license  will  be  grudgingly  granted,  appreciating,  as  we 
do,  the  importance  of  having  it  understood,  that  the  law  is  sta- 
ble. It  is  only  in  extreme  cases  that  a  Court  in  the  last  resort 
should  permit  its  judgments  to  be  drawn  into  controversy.  The 
doctrine  of  siare-decisisy  is  right,  both  upon  policy  and  princi- 
ple. 

Say  the  Constitutional  Court  of  South  Carolina,  in  the  Sate 
vs.  Deleisseliney  (1  McCord^  52,)  "  the  importance  of  adhering 
to  decisions  of  this  Court,  is  becoming  more  and  more  manifest 
every  day.  A  greater  evil  can  scarcely  attend  a  Court  in  the 
last  resort,  than  that  its  decisions  should  be  unstable  and  fluctu- 
ating. The  very  object  of  such  a  Court  is  to  give  certainty  to 
what  before  was  uncertain.  Its  decisiqns  become  a  rule  of  pro- 
perty and  a  rule  of  conduct,"  (and  I  would  add,  of  legisUdum 
too,  as  the  several  bank  charters  recently  granted  in  this  State 
will  show,)  "  and  ought  to  receive  such  support  as  to  secure  to 
them,  the  unbroken  confidence  of  the  community."  The  learn- 
ed Judge  who  delivered  this  opinion,  added,  "that  such  was  the 
respect  entertained  by  the  Bench  of  that  State,  for  their  own 
decisions,  that  after  ten  years'  experience,  he  knew  but  one  case 
where  the  Court  had  undertaken  to  review  and  reverse  a  former 
decision."  And  we  will  not  be  understood,  of  course,  as  deny- 
ing to  parties  who  have  never  been  before  the  Court,  the  privi- 
lege of  prosecuting  a  writ  of  error  for  the  purpose  of  reversing 
any  decision,  sentence,  judgment  or  decree,  of  any  Superior 
Court  of  this  State. 

Much  sympathy  has  been  expressed  for  the  Court  duringthis 
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discussion,  (a  fashion  not  unfrequent  at  this  bar^)  for  the  ^^  con- 
stitutional haste "  with  which  it  is  compelled  to  decide  cases. 
Personally^  its  members  are  entitled  to  this  sympathy ;  for  our 
peculiar  organization  imposes  upon  us,  an  amount  of  labor, 
bodily  and  mental,  without  a  parallel  in  any  other  appellate  tri« 
bunal  in  the  world.  But  if  it  be  designed  by  this  to  weaken  the 
force  of  the  decisions  themselves,  as  laWy  then  however  kindly 
intended,  we  must  respectfully  decline  the  apology  thus  volim" 
ieered  in  our  behalf. 

Both  observation  and  experience  teach,  that  the  human  mind 
acts  with  increased  power  according  to  the  pressure  put  upon  it. 
Give  it  time  and  it  acts  slowly.  Force  it  to  decide  prompdy,  as 
the  General  is  required  to  do  on  the  battle-field,  and  the  states- 
man in  the  midst  of  revolutions,  and  the  same  mind  will  do  the 
work  of  a  month  in  a  moment ;  and  what  is  more,  will  do  it 
better.  True,  the  effect  upon  the  individual  himself,  is  most 
exhausting,  but  the  public  does  not  suffer. 

Let  cases  then  be  properly  prepared  and  argued — and  none 
should  be  brought  up  that  are  not — and  concentrating  as  we  are 
compelled  to  do,  all  of  our  intellectual  and  physical  energies,  in 
the  brief  space  of  time  allotted  for  the  purpose,  the  determina- 
tions are  made,  and  in  my  humble  judgment,  neither  the  parties 
nor  the  public  have  just  cause  of  complaint,  that  more  space 
was  not  allowed  for  consultation. 

It  is  reward  enough  for  all  our  toils  and  sacrifices,  the  extent 
of  which  are  known  only  to  ourselves,  that  the  administration  of 
each  of  the  present  incumbents,  such  as  it  is,  has  received  the 
almost  unanimous  approval  of  a  generou^  profession  and  a  just 
people.  With  this  verdict  we  are  satisfied ;  and  proudly  plead 
it  in  bar  of  all  that  is  said  or  insinuated,  openly  or  covertly,  to 
our  prejudice. 

[2.]  Why  so  much  time  and  talent,  labor  and  learning,  have 
been  employed  to  establish  a  proposition  which  nobody  denies, 
viz :  that  the  debts  of  a  corporation,  either  to  or  from  it,  are  ex- 
tinguished by  its  dissolution,  I  am  at  a  loss  to  comprehend. 
Certain  it  is,  that  it  was  recognized  by  this  Court  at  this  place 
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two  years  ago,  as  it  had  been  on  more  than  one  occasion  previ- 
ously. 

In  HigfUower  vs.  TTtonUan  and  others^  (8  Ga.  R,  486,)  diis 
Cou!rt  say,  ''^upon  the  threshold  of  this  argument,  we  are  met 
widithe  Common  Law  principle,  that  upon  the  dissolution  of  it 
corporation,  all  the  d^bts  due  to  and  from  it,  are  extinguished. 
A  doctrine  which  results  necessarily  from  the  fact,  that  die  cor- 
poration having  expired,  whether  by  its  own  limitation^  by  sur^ 
render,  abandonment  of  its  members,  or  judgment  of  dissolu- 
tion, there  is  no  one  in  law  to  sue  or  be  sued." 

That  this  doctrine  is  "  odicms,^^  is  evidenced  by  the  h^ti^  flial 
a  majority  of  the  American  States  have  already  by  their  '*  en- 
lightened legislation"  "  interposed  to  prevent,  to  ward  off,  the 
iniquitous  consequences  "  of  this  Common  Law  mle ;  the  cms- 
tence  of  which,  I  take  it  upon  myself  to  affirm,  is  "  a  disgrace  to 
a  civilized  State.''  Georgia  i^  not  obnoxious  to  this  reproach, 
so  &r  as  this  corporation  and]others  in  its  vicinity,  in  pari  deUdOy 
are  concerned.  She  has  made  ample  provision  to  rescue  them 
&(M  the  operation  of  this  rule.  Such  being  the  rule  bowevcir, 
and  th6  foundation  of  it,  this  Court  does  not  feel  itself  called  oh 
to  ettend  it  one  jot  ot  tittle,  beyond  the  reason  \irhich  gave  it 
birth. 

It  is  asserted  with  great  confidence,  that  ^^the  legislation  of  no 
country  could  present  a  bloodier  legal  picture."  **  The  annals 
of  jurisprudence  do  not  afford  a  parallel  to  such  an  assumption," 
as  the  liability  of  the  stockholder  to  the  bill-holder,  which  is  here 
sought  to  be  enforced.  But  strip  this  picture  of  the  boldness  of 
its  outline,  its  gaudy  coloring,  and  what  are  the  naked  facts,  as 
they  stand  revekl^  Upon  this  record  ? 

A  bank  charter  is  created  with  a  capital  stock  of  a  million  of 
dollars,  two  hundred  and  fifty  thousand  of  which  are  Required  to 
be  paid  in  specie,  before  any  bills  are  issued. 

[3.]  By  the  14th  Section  of  the  charter,  it  is  enacted,  tiiat  for 
the  ivell  ordering  of  the  afiairs  of  said  corporation,  there  shall 
be  seven  directors,  who  shall  be  elected  as  soon  as  the  sum  of 
two  hundred  and  fifty  thousand  dollars  in  specie,  shall  have  been 
paid  in   by  the  stockholders   of  the  bank ;  and  the  President, 
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directors  and  cashier  are  hereby  expressly  inhibiied  {ram  the  issu- 
ing of  their  bank  notes,  until  they  have  officially  and  under  oath, 
notified  to  the  Governor  that  the  provisions  of  the  charter,  in 
this  respect,  have  been  UteraUy  and  strictly  complied  with.  Prin* 
125,  126. 

By  one  of  the  fundamental  articles  of  this  corporation,  it  is 
provided,  that  the  total  amount  of  debts  which  the  company 
shall  at  any  tim;e  owe,  whether  by  bond,  bill,  note,  or  other  se- 
eurity,  shall  not  exceed  three  times  the  amount  of  their  capital 
stock  actually  paid  in,  over  and  above  the  amount  of  specie  ac- 
tually deposited  in  the  vaults  for  safe  keeping ;  that  in  case  of 
excess,  the  directors  under  whose  administration  it  shall  happen, 
shall  be  liable  for  the  same  in  their  private  and  individual  capaci* 
iyy  and  may  be  sued  for  the  same  in  any  Court  of  Hecord  in  the 
United  States,  by  any  creditor  of  ike  corporation,  any  condition, 
averment  or  agreement  to  the  contrary  notwithstanding ;  but 
that  this  *^  superadded  security  "  shall  not  be  so  construed  as 
to  exempt  the  said  corporation,  or  the  lands,  tenements,  goods 
and  chattels,  of  the  same,  from  being  held  liable  for,  and  chargea- 
ble with  said  excess. 

And  by  another  clause  it  is  enacted,  that  the  persons  and  pro- 
perty of  the  stockholders  shall  be  pledged  and  held  bound  in 
proportion  to  the  amount  of  shares  and  the  value  thereof,  that 
each  individual  or  company  may  hold  in  said  bank,  for  the  tdtir 
mate  redemption  of  the  bills  or  notes  issued  by  said  bank,  in  the 
same  manner  as  in  common  actions  of  debt ;  and  no  stockhold- 
er shall  be  released  from  such  liability  by  sale  of  his  stock,  un- 
til he  shall  have  caused  to  have  been  given  sixty  days'  notice 
thereof,  in  some  public  gazette  of  this  State.  And  in  case 
of  a  failure  of  said  bank,  all  the  stockholders  who  may  have 
Sold  their  stock  at  any  time  within  six  months  prior  to  said  fail- 
le, shall  be  liable  in  the  same  manner  as  if  they  had  not  sold 
their  stock.    Prince,  125,  127. 

This  then,  is  the  contract  made  by  this  corporation  with  the 
public,  and  these  are  some  of  the  obligations  and  responsibili- 
ties which  the  corporators  assumed ;  the  defendant,  in  com- 
mon with  all  the  other  stockholders,  by  his  acceptance  of  the 
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charter,  agreeing  to  all  its  terms,  and  to  that  individual  liability 
clause  amongst  the  rest,  for  the  tdiimaie  redemption  of  the  bills 
of  the  bank.  Every  stockholder  understood  that  he  took  upon 
himself  this  risk  and  burden,  and  pledged  his  person  and  proper- 
ty for  the  fulfilment  of  tliis  duty.  And  on  the  other  hand,  every 
bill-holder,  it  must  be  presumed,  took  the  notes  of  the  bank 
upon  the  faith  of  that  security  for  the  performance  of  the  un- 
dertaking. The  contract  was  inchoate,  but  the  liability  com- 
menced when  the  bills  were  first  put  into  circulation.  It  was 
consummated  when  the  corporation  finally  failed  to  redeem 
them.  When  the  bills  of  the  corporation  were  issued  and  re- 
ceived, the  holder  acquired  a  right  against  the  stockholder,  of 
which,  although  tdiimatey  nothing  could  deprive  him.  It  was 
absolute,  vested,  and  fixed,  notwithstanding  its  enforcement  was 
deferred  or  postponed  until  the  happening  of  a  future  contin- 
gency. 

Let  us  turn  now  to  the  testimony  of  Abram  B.  Ragan,  to  see 
whether  the  Courts  should  be  astute  to  protect  the  stockholders 
of  this  company  from  liability ;  or  whether  they  should  not  be 
liberal  in  providing  the  bill-holders  with  the  means  of  preventing 
their  escape,  in  the  application  of  those  remedies  so  wisely  guar- 
anteed by  the  Legislature. 

Mr.  Ragan  was  cashier  of  the  Planters'  and  Mechanics'  Bank 
of  Columbus,  at  its  first  organization,  late  in  the  preceding  win- 
ter, or  early  in  the  spring  of  the  year  1837,  and  continued  in 
office  till  the  spring  of  1838.  He  testifies,  that  when  the  bank 
was  organized  all  its  stock  was  subscribed  for,  and  that  25  per 
cent,  thereon  was  paid ;  that  a  large  portion  of  said  payment 
was  made  in  the  specie  certificates  of  deposite,  given  by  the 
Bank  of  Columbus  and  the  Insurance  Bank  of  Columbus; 
that  a  committee  of  stockholders  made  arrangements  with  those 
banks  to  give  specie  certificates  for  the  notes  and  bills  of  the 
stockholders  in  the  Planters'  and  Mechanics'  Bank ;  that  said 
bank  did  no  business  in  1837 ;  and  after  its  organization  re- 
solved to  do  none  until  the  fall  of  that  year,  and  a  resolution  teas 
passed  to  discount  the  notes  of  its  stockholders  to  the  amount  of 
their  stocky  less  about  2  per  cent,  for  contingerd  expenses^  reject- 
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ively,  making  said  notes  due  \st  October^  1837  ;  and  that  if  said 
stockholders  did  not  borrow  upon  these  terms,  others  might,  and 
this  arrangement  was  carried  out  mainly^  if  not  entirely  to  stock- 
holders ;  that  the  first  bills  issued  by  said  bank,  were  dated  6th 
February,  1838,  and  commenced  to  be  put  into  circula- 
tion a  week  or  ten  days  thereafter ;  and  then  banking  busi- 
ness commenced.  When  this  banking  business  was  determined 
on  and  commenced,  the  stockholders  and  others  who  had  given 
notes,  as  before  testified  to,  were  required  to  pay  in  50  per  cent, 
thereon,  which  payment  was  made  in  bank  hiUs  of  suspended 
banks,  and  not  in  specie.  At  the  time  bills  were  first  issued  by 
said  bank,  it  had  but  little  specie  on  hand  or  in  its  vault ;  not 
exceeding  $800  or  $1000.  Said  bank  made  three  issues  of  bills  in 
1838,  the  first  of  $50,000,  the  second  of  $150,000,  and  the 
third  of  $80  or  100,000.  It  commenced  business  as  a  suspended 
bank,  and  paid  no  specie  whilst  witness  was  connected  with  it  as 
cashier,  except  small  amounts  for  change. 

These  are  the  startling  facts  disclosed  by  the  officer  who  best 
understood  the  condition  of  this  institution,  and  who  testifies  to 
what  he  knows.  And  yet,  when  these  stockholders  who  thus 
abstracted  from  the  vaults  of  the  bank,  its  specie  funds,  which 
they  subsequently  returned  "  tVi  bMs  oj  suspended  banks,^^  are 
called  on  to  make  good  their  collateral  promise  and  undertaking 
under  the  charter,  for  the  ultimate  redemption  of  a  portion  of  the 
$300,000  of  redeemable  paper  currency  so  illegally  and  unwar- 
rantably cast  upon  the  community,  the  attempt  is  made  to 
browbeat  and  over-awe  not  only  the  parties,  but  even  the  Courts 
of  the  country,  for  meting  out  to  the  bill-holders,  the  simple 
measure  of  redress  so  providently  provided  by  legislative  fore- 
cast ;  and  the  most  impassioned  declamation  is  resorted  to,  to  ex- 
pose the  "  anomaly  "  of  such  a  procedure.  To  our  minds,  it 
would  be  a  much  greater  '^  anomaly "  to  suffer  a  corporation 
to  contract  liabilities  contrary  to  its  charter,  and  which  it  was 
either  unable  or  unwilling  to  discharge,  and  which  are  adjudged 
sufficient  to  work  a  forfeiture  of  its  charter,  and  then  for  the  cor- 
poration to  be  relieved  from  their  personal  liability,  by  thus  tak- 
ing advantage  of  their  own  wrong. 
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The  very  idea  is  abhorrent  to  every  principle  of  justice.  And 
the  Legislature  wisely  intended,  no  doubt,  to  remove  from  the 
corporators  this  strong  temptation,  to  make  a  way  of  escape 
from  the  consequences  of  their  own  defalcation,  by  surrender- 
ing their  charter,  or  doing,  or  omitting  to  do  those  things,  which 
would  incur  a  forfeiture. 

And  why  should  it  be  thought  a  strange  thing  for  the  corpo- 
ration itself,  which  is  primarily  liable,  to  be  exonerated  under 
the  operation  of  the  Common  Law  rule,  to  which  we  have  ad- 
verted, and  for  the  personal  liability  of  the  stockholder,  which  is 
secondary  only,  to  be  retained  and  enforced  ?  It  would  not  be 
pretended  that  a  debt  due  by  the  bank,  and  upon  which  there 
was  an  indorser^  could  not  be  enforced  against  the  latter,  notwith- 
standing the  discharge  of  the  principal.  Nor  is  this  any  new 
principle,  either  in  legislation  or  jurisprudence.  It  has  occurred 
a  thousand  times  and  oflener,  no  doubt,  under  the  bankrupt  Acts 
of  England  and  of  this  country,  that  the  principal  debtor  has 
been  released  by  law,  while  the  debt  has  been  enforced  against 
other  parties  to  the  paper,  who  were  in  no  way  interested  in  its 
consideration,  which  cannot  be  said,  by  the  by,  of  these  corpo- 
rators. They  are  no  accommodation  parties  merely,  but  joint 
and  several  stockholders,  interested  in  the  circulation  of  the 
bank,  together  wnth  all  its  other  operations,  upon  which  a  profit 
or  loss  might  accrue.  They  would  have  participated  in  the 
profits  had  any  been  made ;  where  is  the  hardship  then,  of  com- 
pelling them  to  share  the  loss  ?  For  myself,  I  can  see  none. 
We  are  content,  therefore,  after  the  most  mature  reflection,  to 
re-afSrm  merely  on  this  point,  the  views  which  we  expressed 
when  it  was  first  presented  for  our  consideration,  in  Lane  vs. 
Morris.  That  "  in  the  opinion  of  this  Court,  the  right  of  the 
bill-holder  under  the  11th  section  of  the  charter,  to  hold  the 
person  and  property  of  the  stockholders  pledged  and  bound  for 
the  ultimate  redemption  of  the  bills  and  notes  of  the  bank,  in 
proportion  to  the  amount  of  his  shares  and  the  value  thereot — ^a 
right  which  is  not  primary  and  totals  but  secondary  and  partial — is 
one  which  he  may  assert  in  his  own  name,  before  and  (^ier  the 
final  dissolution  of  the  corporation ;  one  which   is  wholly  above 
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and  beyond  the  reach  of  any  legislation,  and  independent,  and 
ifTespectiye  of  it ;"  that  it  ^^  is  a  supplemental  or  superadded 
security,  for  the  benefit  of  the  bill-holder,  one  which  he  is  au- 
thorized to  enforce  in  his  own  name  in  an  action  of  debt  at 
Law,  directly  against  the  stockholder."    8  Go.  H  468. 

2d.  But  it  is  contended  that  the  plainti£f 's  ri^t,  if  he  ever 
had  any,  is  barred  by  the  Statute  of  Limitations,  of  either  four 
or  six  years.  It  is  sufficient  to  state,  that  in  point  of  fact,  it  is 
barred  by  neither,  according  to  this  record.  The  return  of  md' 
h  hotia  on  the  execution  against  the  assignee  of  the  bank,  was 
made  the  17th  of  March,  1848,  and  this  action  was  brought  the 
19th  of  January,  1849,  within  less  than  one  year  from  the  time 
when  the  liability  accrued.  And  strange  as  it  may  seem,  a  sim- 
ilar state  of  &cts  existed  in  the  case  of  Lane  vs,  Morris^  decided 
at  this  place  twelve  months  ago.  Th«re  judgment  was  confess- 
ed in  1848,  a  return  of  nuUa  bona  made  on  the  ^.  ^.  in 
March  of  the  same  year,  and  the  suit  was  brought  to  May 
Term,  1851,  of  the  Superior  Court  of  Muscogee  County,  viz : 
vrithin  about  three  years  of  the  time  when  the  right  accrued. 
Indeed,  ^if  the  equiiabk  assets  of  the  bank  are  to  be  first  ex^ 
kausted,  before  the  eventual  personal  UabiMty  of  the  stockhold- 
er can  happen,  as  is  insisted  upon  by  the  plaintiff  in  eiror,  the 
Statute  has  not  yet  commenced  running. 

The  plea  of  the  Statute  of  Limitations,  as  appKcaUe  to  this 
class  of  claims,  was  first  made  in  Lane  vs*  JUomr,  to  which  I 
hare  already  referred.  It  appeared  from  the  record,  that  this 
defence,  among  others,  had  been  filed  in  the  Court  below  ;*^and 
it  was  arj^ed  before  this  Court,  and  an  opinion  pretty  strongly 
expressed  against  the  Statute.  When  I  came  to  writs  out  the 
opinion,  however,  I  was  convinced,  by  a  careful  examination  of 
the  Ull  of  exertions]  and  transcript,  that  the  question  was  not 
legitimately  made — for  the  reason,  that  although  the  fact  had 
been  assumed  in  the  argument,  that  still  it  did  not  appear  from 
the  record  that  the  point  had  been  decided  by  the  CSrcuit  Court. 
In  truth,  I  apprdiend  that  it  was,  and  in  favor  of  the  plaintiff  in 
error ;  and  hoice  it  was  not  excepted  to  and  brought  up.  The 
Court  Awrcfore  tioew  out  the  intimation  merely,  that  *^  it  ap- 
voL  XI  63 
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peared  to  have  beea  long  since  settled  in  the  English  Courts, 
that  the  limitation  of  six  years  did  not  extend  to  the  case  of  an 
action  of  debt  founded  upon  a  statutory  liability*— the  Statute 
bein^  considered  in  the  nature  of  a  specialty ;  and  that,  in 
Btdlard  vs.  Belly  (1  Mum.  S43,)  Judge  Story  reviewed  the  au- 
thorities upon  this  subject,  and  decided,  that  the  short  bar  otsix 
years  did  not  extend  to  an  action  of  debt  against  the  stockhold* 
ers  of  a  corporation,  founded  upon  a  statutory  liability." 

In  the  same  case,  the  question  was  regularly  presented  twelve 
months  thereafter,  and  the  iniintathm  previously  thrown  out  was 
fully  adopted,  namely,  that  in  an  action  brought  by  a  bill-holder 
against  a  stockholder,  under  the  11th  .section  of  the  charter 
incorporating  the  Planters'  and  Mechanics'  Bank  of  Columbus, 
for  the  ultimate  redemption  of  the  bills  issued  by  the  bank,  the 
liability  will  be  considered  in  the  nature  of  a  specialty,  and  noi 
barred  until  twenty  years  have  elapsed.     10  Ga.  Rep.  162. 

To  this  judgment  we  still  adhere,  with  unshaken  confidence  in 
its  soundness. 

T/ie  Bank  of  the  Umted  States  vs.  DaUam  and  others j  (4  Dana, 
674,)  decided  by  the  Court  of  Appeals  of  Kentucky,  was  not 
relied  on  in  the  discussion  in  the  case  in  10  Ga.  Rep.  nor  was 
it  before  the  Judge  who  delivered  the  opinion  in  that  case.  It 
is  very  similar  in  many  respects,  to  the  case  now  under  consid- 
eration, as  well  as  to  that  of  Lane  and  Morris ;  and  we  are 
gratified  to  find  the  coincidence  in  the  conclusion  of  that  Court 
and  ourselves,  as  well  as  in  the  train  of  reasoning  by  which 
they  were  guided,  and  the  authorities  upon  which  they  relied  to 
sustain  their  opinion.  It  is  a  consolation  and  encouragement  in 
questions  of  such  magnitude,  to  be  thus  sustained  and  forti- 
fied. 

The  Bank  of  the  United  States  having  in  November,  18S0, 
obtained  a  judgment  for  seven  thousand  dollars,  vrith  legal  in- 
terest from  February,  1820,  against  a  private  corporation,  styled 
the  ^^  Fayette  Paper  Manufacturing  Company,"  and  having  had 
a  fieri  facias  issued  thereon,  on  which  there  was,  early  in  1821, 
a  return  of  mdla  bona,  filed  a  bill  in  Chancery  against  the  stock- 
holders of  the  company,  in  1830,  for  subjecting  their  individu- 
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al  property  in  proportion  to  the  respective  amounts  of  tbeir  se- 
yeral  interests,  in  Tirtne  of  a  provision  in  the  charter  of  incor- 
poration, in  the  following  words :  ^*  Provided,  however,  that  the 
estate  and  property  of  any  individual  shareholder,  who  holds  or 
possesses  stock  in  said  corporation,  shall  at  all  times  be  liable 
and  subject  in  law,  in  proportion  to  his  or  her  interest  therein, 
to  pay  and  satisfy  aM  debts  and  demands  contracted  by  said 
corporation,  during  the  time  he  or  they  held  stock  therein,  upon 
the  failure  of  the  incorporate  funds  to  discharge  the  same.*' 
The  several  defendants  having  in  their  answers  relied  on  the 
Statute  of  Limitations,  the  Circuit  Judge,  on  that  ground,  dis- 
missed the  bill  absolutely,  and  the  bank  appealed  and  insisted 
on  a  reversal  of  that  decree. 

Chief  Justice  Robertson^  who  delivered  the  opinion  of  the 
Court,  says : 

^^  As  the  judgment  and  return  on  the  execution  thereon,  enti- 
tled the  bank  to  demand  the  amount  of  its  debt  from  the  stock- 
holders in  their  personal  right ;  and  as  they  are  liable,  not  in 
solido,  but  only  distributively,  in  the  ratio  of  their  several  inter- 
ests, and  are  moreover  multitudinous,  we  have  no  doubt  that 
the  Circuit  Court  sitting  in  Equity,  had  jurisdiction  over  a  joint 
bill  as  filed  against  all  of  them,  concurrently,  vnth  the  cognizance 
of  a  Court  of  Law  over  separate  actions  against  each  of  them 
upon  his  sole  and  several  liability." 

The  Chief  Justice  then  proceeds  to  show  that  any  limitation  that 
would  bar  the  action  at  law,  would  bar  the  bill ;  and  that  the  proviso 
ion  in  the  charter  subjecting  the  property  of  the  stockholders,  does, 
not  render  their  property  liable  to  the  levy  of  an  execution  on  a 
judgment  or  decree  against  the  corporation,  nor  subject  them  to 
any  suit  as  parties  directly  bound  by  any  contract  of  the  corpo- 
ration ;  but  that  the  liability  of  the  shareholders  is  founded  upon 
the  contract  made  by  the  corporation,  the  return  of  nuUa  bona 
showing  the  failure  of  the  corporation  to  discharge  it,  and  the 
Ad  of  IneorpoToiion,  all  of  which  constituted  a  staUdory  liabiHfy 
which  might  be  properly  enforced  at  Law  by  an  actk>n  of  debt» 
and  thus  continues —  ^ 

'^  Counsel  for  the  shareholders,  assuming  that  their  liability  lei 
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ccdiateral,  and  results  only  from  an  imidied  promise,  insists  that 
atnuhpiU  would  have  been  the  appropriate  remedy.  But  we  can 
neither  admit  Uiis  assumption,  nor  acknowledge  the  condusiTe* 
ness  of  the  deduction  thus  drawn  from  it. 

'^  The  Statute  of  Limitations  of  this  State,  like  that  of  James  die 
First,  of  England,  provides  among  other  things,  that  all  actions  of 
debt  grounded  upon  any  lending  wiihotdcovirad  otspedaiiyj  shall 
be  brought  within  five  years  after  the  cause  of  such  action  or  suit, 
and  not  after.  In  England  as  well  as  in  this  country,  it  has 
been  frequently  decided,  that  the  foregoing  pr&vition  respectiiig 
Hie  action  of  debt,  applies  only  to  such  actions  on  parol  eoR- 
tracts;  and  also  that  it  applies  to  such  contracts  only  as  axe 
contracts  in/ad^  and  not  to  such  obligations  quasi  er  oofdraetuj 
as  are  imposed  either  expressly  or  constructively  by  mere  lau>?^ 

And  in  support  of  the  foregoing  positions,  the  following  cases 
are  cited:  Jones  vs.  Pope,  1  Saundersy  367,  '8, and  neiies;  Hods' 
den  vs,  Harridge,  2  R,  64,  '5,  and  fk>Us,  and  cases  there  cUed ; 
Peese  vs.  Howard,  14  Johns.  Rep.  479;  and  BuOard  vs.  Bdl^  I 
Mason,  243. 

[4.]  It  is  contended  that  this  case  is  entitled  to  nu  we^it  as 
aiUhorify,  for  the  reas6n  that  the  question  which  it  purports  to 
adjudicate,  was  not  legitimately  presented  for  the  determination 
of  the  Court  'fhe  same  criticism  is  m«de  on  the  remark  of 
Judge  Story,  in  Wood  et  aL  vs.  Dwmer  d  al.  3  Mason,  306 ;  viz: 
that  the  capital  stock  of  an  incorporated  bank  is  deemed  a  trust 
fund  for  the  payment  of  debts,  &c.  Indeed  I  may  add  that  the 
opinion  in  almost  every  case  which  has  been  relied  on  in  sop- 
port  of  these  bank  decisioi^,  has  be«n  disposed  of  in  the  same 
summaiy  manner. 

What  a^udicaUons,  I  ask,  are  auihorUy  in  tins  State  ?  None, 
I  answer  emphatically,  except  the  decisions  of  our  own  Courts ; 
of  the  Supreme  Court  of  the  United  States,  upon  subjects  on 
which  they  are  made  by  the  Constitution  the  exclusive  or  final 
aiUter,  and  those  of  the  English  Courts  previous  to  our  adopting 
Statute.  Ail  else  is  mere  opitnon,  and  comes  recommended  in 
reference  alone  to  the  source  froA  which  it  emanates.  With 
Ihis  limitation,  the  inquirer  after  judicial  truth  is  at  Uberfy  to 
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range  through  the  whole  field  of  legal  learning ;  to  explore  the 
decisions  of  the  American  Courts — British  and  other  foreign 
tribunals' — ^tbe  opinions  of  majority  or  minority  Judges — of  dis* 
tinguished  jurists,  on  or  off  the  Bench — on  points  made  or  not 
made  by  the  pleadings,  text-books,  elementary  treatises,  law 
lectures,  and  every  other  department  of  judicial  science;  gath- 
ering resources  from  all ;  examining  the  whole  without  fear ; 
retaining  what  is  applicable  to  truth  and  justice,  and  rejecting 
what  is  not 

When  a  decision  has  been  pronounced  in  England  or  the 
Courts  of  this  country,  upon  solemn  argument  upon  the  exact 
point  in  issue,  it  is  deserving  of  course  of  more  respect.  The 
presumption  is  in  fhvor  of  its  correctness ;  and  we  adopt  it  fi^ 
quently  and  the  more  readily  as  a  just  exposition  of  the  law. 
Still,  I  repeat,  it  is  not  amihoiriiy;  and  it  is  a  total  miscmiceptioB 
of  the  matter  to  claim  for  it  the  sanctity  of  law,  and  to  maintain 
that  the  Courts  are  bound  to  follow  it  as  such.  It  is  mtre  optn- 
ton,  and  nothing  more. 

In  cases  which  are  mdharitifj  we  must  look  alone  to  the  prtn- 
elfU  of  the  decision ;  for  that  alone  is  law.  And  any  expression 
of  opinion  by  the  Judge  in  such  cases  is  obiter  didum  only.  But 
where  the  whole  is  but  opinion  and  nothing  more,  it  is  not  im- 
proper to  i<K>k  to  the  argument  of  the  Bench  or  the  individual 
member  of  the  Court,  who  is  its  organ  in  delivering  its  opinions. 

In  Slack  vs.  Mosf^  Dudley,  161,  the  Convention  of  Judges,  in 
determining  between  the  conflicting  rules  in  WaUon  and  ShMy 
mnd  Jordan  and  LoMtookA,  followed  the  dissenting  opinion  of 
Judge  CS&eeef,  in  Craig  vs.  J^ewUm,  in  preference  to  that  of  a 
majority  of  the  constitutional  Court  of  South  Carolina.  They 
adopted  the  opinion  of  Lord  Kenyan  instead  of  that  of  Lord 
Manffiddj  because  the  latter  decided  in  reference  to  the  eon- 
mercial  policy  of  England,  to  the  injury  of  every  other  interest 
They  rejected  the  lead  of  New  York,  Pennsylvania  and  Massar 
dmsetts,  beoause  as  they  supposed,  the  Judges  of  those  Statea, 
taken  as  they  generally  were,  from  the  laige  commercial  cities  of 
fliose  States  respectively,  adhered  to  the  rule  in    WalUm  and 
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Shelly^  for  the  same  reason  that  it  subserved  the  local  interests  of 
New  York,  Philadelphia  and  Boston. 

In  other  words,  the  Convention  denied  as  aulharUyy  the  decis- 
ions of  the  State  Courts  as  well  as  the  British  Court<;,  since  the 
revolution,  because  their  reasons  were  not  sound  and  applicable 
to  the  state  of  things  here ;  but  ^*  encouraged  a  spirit  of  favoritism 
at  war  with  the  genius  of  our  Constitution,  and  adverse  to  the 
tranquillity  of  Cur  government." 

Equally  untrammelled  is  this  and  every  other  independent 
Court  in  this  country.  Apart  from  authorUy^  we  look  to  pHnd' 
pk  alone,  as  the  beacon-light  to  guide  our  investigations. 

We  here  dismiss  this  ground,  with  the  single  remark,  that  we 
are  clear  that  a  staiviary  liability  is  not  included  within  any  of  the 
Acts  of  Limitation  of  this  State.  It  is  neither  a  simple  contract; 
nor  a  specitdty  for  nothing  is  but  a  writing  under  seal ;  but  a 
quasi  contract  in  the  nature  of  a  specialty.  But  being  at  least  as 
high  evidence  of  indebtedness  as  any  specialty  can  be,  that 
twenty  years  is  the  proper  bar  to  actions  brought  to  enforce  the 
obligation  it  imposes.  Notwithstanding  some  fifty  pages  of  Mr. 
Holt's  brief  are  devoted  to  the  discussion  of  this  branch  of  the 
case,  it  signally  fails  in  controverting  this  impregnable  position. 
It  is  the  capital  defect  in  this  voluminous  ailment 

Even  if  this  statutory  liability  was  a  specialty,  and  consequent- 
ly embraced  in  the  Statutes  of  1767  and  1805,  as  U  is  natj  stiU 
we  should  hold  that  the  limitation  oijbut  yearsy  provided  by  the 
latter  Act,  did  not  apply  to  this  case.  By  the  Act  of  1767,  spe- 
cUdiies  are  excepted  from  theyour  years  limitation  therein  impos- 
ed ;  or  rather  the  four  years  bar  is  expressly  restricted  to  coa- 
truck  wUhoui  specialty ;  by  the  Act  of  1805,  the  four  years  timi- 
tation  is  extended  to  all  amirads.  But  by  the  Act  of  the  8th  of 
December,  1806,  the  law  of  1767,  is  fully  revived ;  and  all 
Acts  and  parts  of  Acts  which  militate  against  its  intent  and 
meaning  are  repealed.  When  the  Statute  of  1767,  had  restrict- 
ed the  limitation  of  four  years  to  contracts  withoul  specialty,  and 
the  Act  of  1805  extended  it  to  contracts  with  specialty,  may  it 
not  be  fairiy  insisted  that  this  latter  provision  is  contrary  to  the 
true  inteni  of  the  iormeri  and  therefore  repealed  by  its  revival  ? 
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But  I  repeat  that  we  do  not  rest  the  decision  upon  this  view 
of  the  subject. 

3d.  The  next  position  occupied  by  the  plaintiff  in  error,  is  that 
not  being  an  original  subscriber  for  the  stock  upon  which  he  is 
sought  to  be  made  chargeable,  but  holding  by  transfejp  from 
others  who  failed  to  give  the  sixty  days  notice  of  the  sale  in 
terms  of  the  charter ;  and  the  same,  moreover,  having  been 
made  within  six  months  before  the  failure  of  the  bank,  the  lia- 
bility, if  there  be  any,  is  upon  the  original  stockholders,  and  not 
upon  him ;  that  the  assignment  itself  is  void  as  to  the 
creditor.  Besides,  he  insists  that  if  liable  at  all,  it  is  not  to  the 
extent  claimed  by  the  plaintiff  in  his  action,  inasmuch  as  that 
would  make  the  capital  stock  of  the  bank  fom^  instead  of  one 
million  of  dollars,  as  limited  by  the  charter. 

One  of  the  counsel  for  the  plaintiff  in  error,  cites  numerous 
precedents  from  the  different  States  of  the  Union,  to  show  that 
upon  charter  clauses  similar  to  the  one  under  C9nsideration, 
it  has  never  been  held  that  aU  who  ever  were  stockholders  are 
liable.  That  I  may  do  justice  to  this  portion  of  the  argument,  I 
will  transcribe  the  whole  of  it. 

"  We  grant  that  the  cases  to  which  we  have  referred,  look  a 
different  way,  tvery  way^  except  as  we  have  said,  to  the  liability 
of  all.  We  believe  that  if  the  Courts  making  those  decisions, 
had  entertained  the  just  and  holy  horror  which  we  have  endeav- 
ored to  express,  and  which  this  Court  has  on  a  former  occasion 
so  well  expressed,  of  judicial  legislation,  they  would  not  have 
made  these  decisions. 

*'  Courts  are  too  prone  to  feel  that  they  are  called  upon — ^that 
they  are  obliged,  to  help  out  the  errors  of  legislation.  This  con- 
fessedly is  not  their  duty,  nor  is  it  their  privilege. 

'^  We  believe  that  it  was  this  conviction,  well  fastened  upon 
the  mind  of  the  Court,  that  it  could  not,  that  it  did  not  possess 
the  administrative  power  so  extensive  as  to  single  out  a  particu- 
lar class  and  declare  them  liable,  that  led  it,  may  we  in  the  moit 
perfect  respect  say,  hastily  to  the  conclusion,  that  all  were  lia- 
ble. If  it  was  haste,  it  was  cattsiitutional  hasiiy  the  misfortune, 
the  great  misfortune  of  this  tribunal,  and  in  nothing  its  fault. 
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We  of  course  allude  to  that  particular  provifdon  of  the  Constitu- 
tion, which  compels,  with  a  tyrant's  will,  the  decision  of  every 
cause  brought  to  a  term  and  during  the  term,  be  the  causes 
many  or  few,  and  the  term  short  or  long.  We  have  seen  the 
mass  of  confusion  and  contradiction  itiultiplied  into  itself,  which 
has  grown  out  of  the  efforts  of  the  Courts  to  help  out  the  om  is- 
sions  of  the  Legislature.  Here  we  have  seen  that  one  class 
was  decided  liable,  and  there  another ;  and  yet  under  the  very 
same  law  or  laws,  having  in  view  the  same  ends.  The  charter 
of  the  Rossie  Lead  Mining  Company,  upon  the  construction  of 
which,  in  this  particular  connexion,  we  have  referred  to  a  niim- 
ber  of  cases,  had  its  origin  in  1837.  In  1846,  we  find  in  the 
Court  of  Errors  of  New  York,  senators  gravely  discussing 
who  were  liablej  and  continuously  from  the  date  of  the  charter 
this  has  been  so ;  the  Courts  agreeing  upon  nothing,  save  that 
which  we  seek  to  establish — that  all  are  not,  and  cannot  be  lia- 
ble. This  yfivy  confusion  and  contradiction — this  veiy  inability 
of  the  judicial  mind  to  centre  upon  any  particular  class,  is  in 
itself  a  most  potent  knd  unanswerable  argument  in  (avor  of  our 
position :  that  it  is  a  matter  which  could  alone  have  been  settled 
by  the  law«making  power ;  and  this  having  omitted  it,  the  law- 
administering  power  cannot  cure  the  omission. 

^^  We  have  done  with  this  question.  Have  we  shown  that 
there  is  no  precedent  for  the  Uability  oi  all,  and  that  the  Legis- 
lature having  failed  to  designate  a  class,  the  Court  is  powerless 
to  supply  the  omission  ?  This  is  what  we  have  intended ;  our 
success  is  not  for  our  judgment." — Mr.  Holts  Briefj  fogt  96. 

Ex  oomasso^  then,  every  Court  that  ever  decided  this  vexed 
question,  has  ruled  it  wrong,  '^  ourselves  included.''  All  the  rest, 
in  fixing  the  liability  upon  any  particular  class  of  stockholders ; 
we,  for  holding  that  all  are  responsible.  With  this  difference 
however,  (thanks  to  our  brother  for  this  plea  in  mitigation  in 
our  behalf)  that  other  Courts  had  ample  time  *Uo  see  the  right 
and  pursue  it  too,"  while  we  have  been  betrayed  into  error  by 
tile  *^  constitutional  haste"  with  which  we  are  compelled  to  rea* 
der  our  judgments. 

After  nim  years !  consideration,  it  seems  that  the  New  York 
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tribunals  have  been  unable  to  agree  upon  the  proper  construe* 
tion  to  be  put  upon  a  similar  clause  in  the  charter  of  the  Rossie 
Lead  Mining  Company.  It  may  be  expected  that  their  solution 
of  this  knotty  point,  should  they  ever  arrive  at  one^  vill  at  least  be 
satisfactory. 

We  shall  endeavor  to  avoid  the  imputation  of  adding  to  ^' the 
mass  of  confusion  and  contradiction  multiplied  into  itself" 
which  has  grown  out  of  conflicting  decisions,  by  being  at  any 
rate  consistent  with  ourselves ;  and  maintaining,  as  we  have 
heretofore  done,  that  inasmuch  as  the  charter  declares,  that  ^^  the 
stockholders  shall  be  boimd^^  for  the  ultimate  redemption  of  the 
bills  of  the  bank,  that  it  is  our  duty,  first  to  ascertain  who  answers 
the  description,  and  then  against  such  to  enforce  the  obligation 
imposed  by  the  Act. 

Another  distinguished  counsel  for  the  plaintiff  in  error,  whose 
candor  never  forsakes  him,  be  the  consequences  what  they  may 
to  his  client  or  his  cause,  admits,  as  all  fair  minds  are  forced  to 
do,  that  somebody  is  liable  for  the  ultimate  redemption  of  the  cir- 
culation of  this  bank ;  and  he  inclines  to  the  opinion,  that  it  is 
those  who  were  stockholders  at  the  time  the  liability  accrued. 
And  in  his  argument  before  the  Court  he  was  understood  to  say, 
those  who  were  stockholders  when  the  bills  were  issued,  amd  who, 
notwithstanding  the  transfer  of  their  stock,  had  failed  to  get 
relesLsed  upon  the  conditions  prescribed  by  the  Act 

In  business  corporations,  as  mining  and  manufacturing  com- 
panies, this  rule  has  frequently  been  adopted,  and  may  be  just 
and  right.  In  banking  institutions,  it  is  wholly  impracticable. 
The  date  of  a  contract  fixes,  ordinarily,  the  time  of  its  execu- 
tion, and  consequently,  the  period  when  the  liability  of  the  par- 
ties to  it  attaches.  Not  so  with  bank  bills.  The  date  of  a  bank 
note  is  no  criterion  whatever,  of  the  time  when  it  originally  is- 
sued, much  less  of  its  last  or  final  issue;  for  the  bills  of* a 
bank  are  returned  and  re-issued  daily,  in  the  ordinary  course  of 
business. 

Besides,  this  construction  would  often  result  like  the  other, 
in  discharging  all  the  stockholders.  For  example,  suppose  that 
those  who  were  stockholders  in  1838,  when  the  first  $300,000 
VOL  XI  64 
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were  issued  by  this  bank,  had  ail  transferred  their  stock  more 
than  six  months  previous  to  the  failure  of  the  bank,  and  had  giv- 
en the  sixty  days'  notice  thereof  in  terms  of  the  charter.  They 
would  be  exempt,  of  course,  by  the  law  of  their  contract.  Nei* 
ther  could  their  assignors  be  made  responsible,  for  they  were  not 
stockholders  when  the  notes  were  issued.  In  such  case,  upon 
this  hypothesis,  none  would  be  liable.  But  here,  agsun,  we  en- 
counter the  stem  mandate  of  the  Statute,  that  '^  the  stockholders 
shall  be  liable  for  the  ultimate  redemption  of  the  bills  of  the 
bank." 

We  have  been  furnished  wnth  numerous  rules  of  constructioni 
by  which  it  is  insisted,  the  true  exposition  of  this  11th  section 
must  be  guided.  And  amongst  the  rest,  it  is  said,  that  the  term 
stockholdeTy  must  receive  the  same  interpretation  wherever  it  oo- 
eurs  in  the  charter.  By  the  4th  section  of  the  charter,  it  is  pro- 
vided, that  the  directors  shall  be  chosen  by  the  stockholderSj  on 
the  first  day  of  February  of  each  year.  And  it  is  asked,  will  it 
be  pretended  that  those  who  have  transferred  their  stock,  but 
failed  to  give  the  sixty  days' notice,  would  nevertheless  be  deem« 
ed  stockholders^  in  contemplation  of  this  4th  section ;  and  as 
such,  be  allowed  to  vote  for  directors  ?  Most  certainly  not.  And 
we  now  retort  the  inquiry,  and  with  an  application  which  it  is 
difficult  to  escape ;  are  not  they  stockholders^  and  as  such,  en- 
titled to  vote,  to  whom  the  transfer  is  made,  with  or  toiihoui  no- 
tice? 

If  the  argument,  therefore,  is  good  for  anything,  it  will  fix  con- 
clusively the  ultimate  liability,  under  the  11th  section,  upon  the 
assignees  of  the  stock,  whether  the  assignors  have  complied  with 
the  Statute  in  making  the  transfer,  or  not. 

But  candor  compels  us  to  say,  that  in  our  judgment,  the  fal- 
lacy of  the  proposition  consists  in  the  assumption,  that  the  same 
meaning  is  to  be  attached  to  the  term  stockholder,  wherever  it 
occurs  in  the  Act.  The  true  distinction  is  this,  the  unlocking 
of  which,  has  created  much  confusion  in  this  argument.  The 
same  individuals  may  be  stockholders  outside,  but  not  inside,  the 
coq)oration.  As  it  regards  third  persons  and  the  liability  clause 
in  the  11th  section,  ail  are  stockholders,  pro  hoc  vice^  who  ever 


AMERICUS,  JLLY  TERM,  1862.  607 

Thornton  »«.  Lane. 

were  such,  and  who  have  failed  to  get  released  in  the  manner 
prescribed  by  the  charter.  But  as  between  one  another,  those 
only  are  stockholders  who  actually  for  the  time  being,  own  ihe 
stock,  by  subscription  or  purchase.  One  idea  alone,  will  demon- 
strate the  truth  of  this  proposition.  A  sale  of  stock  within  six 
months  of  the  failure  of  the  bank,fri^no/tce,  does  not  discharge 
the  seller  from  the  liability  clause  in  the  11th  section,  as  a  stock- 
holder. And  yet,  will  it  be  pretended  that  the  seller  is  a  ftodc" 
holder,  and  would  be  so  treated  and  considered  by  his  co-corpo- 
rators, so  far  as  the  rights  and  privileges  of  the  members  of  the 
corporation  are  concerned  ? 

Counsel  have  fallen  into  another  error,  equally  palpable.  Mr. 
Colquitt  argues,  that  the  ultimate  liability  of  the  stockholder, 
could  only  be  enforced  during  the  continuance  of  the  charter, 
on  the  ground  that  it  is  a  solecism  in  language,  to  speak  of  a 
stockholder  in  a  corporation  which  is  dissolved.  And  yet,  in  New 
York,  where  the  individual  liability  does  not  accrue  until  after 
dissolution,  the  same  phraseology  is  everywhere  used  by  the 
Courts,  in  their  opinions  upon  these  cases.  Take  as  an  illus- 
tration, the  first  head-note  in  the  Bank  of  Poughkeepsie  vs.  Ibbot' 
jon,  (24  WendeUy  473,)  '^  An  action  at  law  lies  against  an  indi- 
vidual stockholder  of  a  corporation  for  debts  owing  by  the  com- 
pany at  the  time  of  its  dissolution,  &c."  See  also,  See  vs. 
JBloom,  and  Ferryman  vs,  Briggs,  1  Hopk.  R.  300,  8  Conn.  387. 
S.  C.  in  error.  And  this  is  the  expression  almost  universally 
employed  in  the  charters  of  moneyed  and  other  corporations, 
which  contain  an  individual  liability  clause,  ^ngell  if  Jhn/es  on 
Corporations,  662,  663. 

We  must  say,  with  sincere  respect  for  the  eminent  counsel  who 
pressed  this  position  with  so  much  warmth,  that  it  is  incur  judg- 
ment, more  a  play  upon  words,  than  anything  else.  The  Legis- 
lature intended  by  the  use  of  the  term  stockholder ,  to  indicate  the 
persons  composing  the  company,  upon  whom  this  individual 
responsibility  should  attach,  whether  before  or  after  the  dissolu- 
tion of  the  charter.  ''  The  stockholders,^^  say  the  authors  just 
cited,  in  every  bank,  at  the  expiration  of  its  charter,  are  chargea- 
ble in  Massachusetts  in  their  individual  capacities,  for  the  pay- 
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ment  of  all  bills  of  the  bank  remaining  unpaid,  in  proportion 
to  their  stock."  Ibid^  552.  We  must  say,  moreover,  that  we 
are  far  from  yielding  to  the  reasoning  in  this  case,  which  would 
exempt  the  stockholders  unless  prosecuted  during  the  existence 
of  the  charter.  The  16th  section  looks  decidedly  the  odier  way. 
In  many  of  the  States,  the  fact  of  dissohUicm  is  made  the  con- 
tingency upon  which  the  individual  responsibility  attaches  ;  and 
there  is  good  sense  in  this  view  of  the  subject 

We  settle  down,  therefore,  not  only  with  undiminished,  but 
increased  conviction  in  the  truthfulness  and  rectitude  of  our  for- 
mer opinion,  namely :  that  inasmuch  as  the  charter  does  not  re- 
strict the  liability,  as  is  usually  done,  to  any  particular  class  of 
stockholders,  either  those  who  originally  subscribed,  those  who 
were  stockholders  when  the  bills  or  notes  were  issued,  or  those 
who  were  so  at  the  time  of  dissolution  or  when  the  liability  is 
sought  to  be  enforced ;  making  provision,  however,  for  all  to  es- 
cape liability  who  have  transferred  their  stock  and  given  sixty 
days'  notice  thereof,  in  some  public  gazette  of  this  State,  pro- 
vided the  sale  has  not  taken  place  within  six  months  prior  to  the 
£sdlure  of  the  bank ;  and  declares  most  explicitly  that  no  stock- 
holder shall  be  relieved  from  his  liability,  notwithstanding  any 
disposition  he  may  have  made  of  his  stock,  until  this  is  done ; 
that  all  who  ever  were  stockholders  are  liable  to  bill-holders, 
unless  they  have  been  discharged  in  the  manner  prescribed  by 
the  Act 

Such  is  the  plain,  express  and  unmistakable  language  and  mean- 
ing of  the  Statute.  And  so  ample  was  the  security  which  the 
Legislature  intended  to  provide,  that  even  sale  with  notice  is  no 
protection,  if  within  six  months  of  the  failure  of  the  bank. 
Each  and  all  are  subject  to  be  sued  at  the  instance  of  any  and 
every  bill-holder,  in  a  separate  action  at  Law,  or  on  a  joint  bill 
in  Chancery  against  all  of  them ;  the  jurisdiction  of  the  two 
powers  being  concurrent  as  to  the  remedy.  There  can  be  but 
one  satisfaction  except  for  costs,  and  the  stockholder  can  be 
charged  only  to  the  extent  of  his  stock.  Beyond  this,  he  may 
de&nd  himself;  and  on  payment  of  this  amount,  there  is  an 
end  of  any  further  liability.     iMne  vs.  Morris^  8  Ga.  R.  486. 
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But  it  is  suggested  that  there  is  an  insurmountable  obstacle  to 
the  practical  operation  of  this  construction.  It  may  be  stated 
thus :  It  is  conceded  that  the  same  stock  cannot  be  made  twice 
liable.  Suppose  it  has  been  conveyed  and  re-conveyed  in  dif- 
ferent parcels,  and  through  sundry  persons,  all  of  whom  are  re- 
sponsible. The  stock  itself  haWng  no  ear-marks,  or  other 
means  of  identification,  how  can  it  be  determined  whether  it  has, 
or  has  not,  been  before  made  chargeable  in  the  hands  of  some 
other  person  ? 

Grant  that  the  difficulty  really  exists,  and  that  it  is  insupera- 
ble, the  fault  would  then  truly  lie  at  the  door  of  "  the  law-mak- 
ing, and  not  the  law-administering  power."  And  there  we  should 
be  content  to  leave  it.  But  fortunately,  we  are  in  no  such  strnit. 
The  perplexity  can  be  obviated  upon  the  principle  of  p'opor- 
iiimy  if  not  o[  identification.  For  instance,  A  owns  100  shares, 
and  sells  to  B,  who  owns  100  more  by  subscription,  making  to- 
gether, 200.  B  sells  50  shares  to  C.  A  fecovery  has  already 
been  had  against  A  to  the  extent  of  his  liability,  and  C  is  now 
sued  on  his  50  shares.  Now  it  is  unquestionably  true,  that  it 
cannot  be  ascertained  whether  all,  or  what  proportion  of  C's  50 
shares  once  belonged  to  A.  But  it  is  known  that  one-half  of 
B's  200  shares  were  obtained  from  A,  one-fourth  of  which  200, 
he  has  transferred  to  C.  The  whole  of  B's  shares  being  liable 
to  50  per  cent,  the  50  bought  of  him  by  C,  is  liable  to  the  same 
per  centage.  Again,  C  sells  10  shares  to  D,  who  holds  10 
more  in  his  own  right,  which  have  never  paid  any  thing.  D's 
20,  provided  C  had  not  been  sued,  would  be  liable  to  75  per 
cent,  and  so  on,  ad  injimtum. 

As  to  the  equities  inter  se  se  of  these  stockholders,  it  is  pre- 
mature to  agitate  that  subject.  All  may  be  equally  liable  to  the 
bill-holders  to  discharge  this  common  burthen,  and  yet  be  enti- 
tled to  remuneration  as  against  one  another.  We  do  not  say 
that  this  is  so. 

The  objection  to  the  rule,  that  it  practically  multiplies  the  stock 
from  one  to  four  million  of  dollars,  or  some  other  large  and 
indefinite  sum,  is  founded  in  a  total  misapprehension  of  its  opera- 
tion.    It  may  quadruple  the  number  of  stockholdeiSj  so  far  as 
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liability  under  the  charter  is  concerned ;  but  not  the  stock  M 
remains  the  same.  The  Legislature  designed  to  make  lour  per- 
sons instead  of  one,  co-sureties  or  joint  and  several  guarantors, 
for  the  ultimate  redemption  of  the  bills;  that  is,*  provided  the 
remaining  three  failed  to  comply  with  the  means  of  escape  pro- 
vided by  the  charter. 

And  is  there  any  thing  unreasonable  in  this  ?  A  land  title 
passes  through  a  dozen  hands,  each  conveying  with  warranty. 
Upon  eviction,  the  last  vendee  may  sue  any  one  or  all  of  the 
previous  vendors.  And  no  one  doubts  either  the  Law  or  Equity 
of  this  procedure.  Every  grantor  could  have  protected  him- 
self by  selling  with  a  quit  claim  deed  only,  but  neglecting  or 
refusing  to  do  this,  he  is  made  hable.  So  of  indorsers  who  fail 
to  restrict  their  liability.  Are  they  not  all  bound  to  the  holder  of 
the  note  i  Why  should  not  the  assignors  of  bank  stock  be  put 
upon  the  same  footing,  and  subjected  to  the  same  regulations 
and  restrictions  ? 

Another  position  occupied  in  behalf  of  the  defendant  below 
is,  that  if  the  stockholders  are  liable  at  all,  as  one  of  all,  or  am 
of  a  class,  that  they  are  liable  for  $26  per  share  only ;  and  this 
to  be  proportioned  to  $250,000,  the  amount  alleged  to  have 
been  actually  paid  in  on  the  stock ;  and  not  for  $100  per  share, 
to  be  proportioned  to  $1 ,000,000. 

In  Highiower  vs.  Thornton^  (  8  G(u  IL  486,)  and  in  Lane  w. 
Marrisy  (10  Ga.  JR.  162,)  this  Court  held,  and  upon  an  extenave 
examination  of  the  authorities,  the  opinion  is  fully  siistained, 
that  the  sum  specified  in  the  charter,  and  not  the  amount  paid 
in  on  the  shares,  constituted  the  capital  stock  of  the  corporation ; 
that  this  was  expressly  declared  to  be  so  by  the  Act  itself,  which 
likewise  fixed  the  value  of  the  shares  at  one  hundred  dollars 
each.  It  being  our  opinion  then,  as  now,  that  the  same  rule 
of  interpretation  was  in  the  mind  of  the  Legislature  in  forming 
the  second  and  eleventh  sections  of  the  charter.  PrinUy  12&, 
127.     We  forbear  to  enlarge  upon  this  topic. 

4th.  But  it  is  said  that  the  plaintiff  below  was  not  entitled  to 
his  action  at  the  time  he  brought  suit,  because  the  liabili^'  of  the 
stockholder  to  the   bill-holder  was  uttmoie,   and  could  not  be 
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resorted  to  until  all  the  assets  of  the  bank  and  the  unpaid  capi- 
tal stock,  being  seventy-five  dollars  per  share,  were  called  in  and 
exhausted,  which  the  facts  proven  in  this  case  showed  had  not 
been  done. 

We  feel  the  importance  of  the  question  here  presented,  and 
that  it  deserves  grave  consideration. 

In  the  first  place  it  is  assumed,  that  this  point  is  res  adjvdica- 
ta;  and  Lane  vs.  Morris^  (10  Ga.  JR.  162,)  is  referred  to  by 
counsel  in  support  of  the  assumption.  That,  it  will  be  remem- 
bered, was  an  action  by  the  bill-holder  against  the  stockholder. 
Three  questions  were  made  for  the  decision  of  this  Court.  Firsts 
the  Statute  of  Limitations ;  secoAdj  the  time  from  which  the  plain- 
tiff vims  entitled  to  interest  on  the  amount  of  bills  sued  for ;  and 
lastlyy  the  value  at  which  the  stock  was  to  be  estimated  per 
share,  viz :  whether  in  fixing  the  amount  of  the  defendant's  lia- 
bility under  the  11th  section  of  the  Act,  the  valuation  of  the 
stock  was  to  be  reckoned  at  one  hundred  dollars,  the  charter 
price;  or  twenty-five  dollars,  the  amount  proven  to  have  been 
actually  paid  in. 

Upon  the  secqnd  point,  the  Court  below  instructed  the  Jury, 
that  the  plaintiff  was  entitled  to  receive  interest  on  the  amount 
of  bills  held  by  him,  from  the  time  of  the  return  of  nuUa  bona 
upon  the  Ji.  fa.  against  the  bank.  Upon  this  ground,  this 
Court  reversed  the  judgment  of  the  Circuit  Judge,  and  ruled 
that  the  stockholder  was  only  liable  to  pay  interest  on  the  bills 
for  which  he  was  sued,  fi:om  the  time  of  the  demand  of  pay- 
ment thereof,  by  the  bill-holder. 

Could  that  judgment  be  justified,  if  not  only  all  the  assets  of 
the  bank,  legal  and  equitable,  but  even  the  unpaid  capital  stock 
had  to  be  first  called  in  and  exhausted,  before  the  ultimate  Ha" 
bility  of  the  stockholder  attached  at  all  ?  On  the  contrary,  if  this 
latter  proposition  be  true,  that  suit,  as  well  as  this,  was  prema- 
turely brought ;  and  instead  of  allowing  interest  to  be  recovered 
from  the  time  of  its  commencement,  that  being  the  only  evidence 
of  demand,  we  should  have  remanded  the  cause,  with  instruc- 
tions to  have  it  dismissed. 

Lane  and  Morris  then,  is  a  decision  directly  upon  the  ques- 
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tion  ;  and  unless  we  are  prepared  to  review  and  reverse  it,  is 
conclusive  against,  instead  oi  /or  the  plaintiff  in  error.  And  the 
defendant  in  error  is  entitled  "  to  repose  upon  it  with  perfect 
security."  For,  was  as  justly  remarked  by  Mr.  Hill,  "  the  con- 
sideration and  Jiscussion  of  this  question  was  necessary  and 
preliminary  to  the  point  then  decided  and  in  issue." 

The  inquiry  then  is,  under  the  1 1th  section  of  this  bank  char- 
ter, pledging  the  person  and  property  of  the  stockholder  for  the 
nliimate  redemption  of  the  bills  and  notes  of  the  company,  does 
the  right  of  the  bill-holder  to  sue  accrue  upon  the  exhaustion  of 
his  legal  remedies  against  the  corporation  and  its  property,  or  is 
the  obligation  imposed  upon  hinl  to  pursue,  collect  and  apply 
the  equitable  assets  also,  including  the  unpaid  capital  stock  ? 

In  other  words,  what  was  the  contingency  in  the  mind  of  the 
Legislature,  upon  the  happening  of  which,  primary  liability  was 
to  be  considered  as  exhausted,  and  the  secondary  to  commence  ? 

It  is  argued  in  behalf  of  the  plaintiff  in  error,  that  this  uUir 
mate  liability  against  the  stockliolders  is  attempted  to  be  assert- 
ed while  the  assets  of  the  corporation,  the  fund  primarily  liable, 
is  accessible  and  amply  sufficient  to  discharge  the  demand. 
That  there  is  no  analogy  in  the  law,  as  applicable  to  a  corpora- 
tion and  a  natural  person,  or  to  the  evidence  of  insolvency; 
that  in  case  of  natural  persons,  their  property  is  usually  tangi- 
ble and  visible ;  but  that  this  is  not  only  not  true,  as  it  respects 
corporations,  inasmuch  as  that  kind  of  property  is  not  within 
the  scope  of  their  business,  but  often,  as  in  the  present  case,  they 
are  expressly  forbidden  from  owning  lands,  except  for  special 
purposes,  and  to  an  extent  merely  nominal. 

A  return  of  nuUa  bona  against  a  bank,  therefore,  is  paramount 
only  to  a  demand  and  refusal,  but  nothing  more ;  and  does  not 
establish,  even  presumptively,  the  insolvency  of  the  corporation ; 
that  in  order  to  maintain  a  suit  against  a  natural  person  liable 
only  in  the  second  instance,  a  return  of  nulla  bona  as  to  his 
equitable  estate  would  prove  nothing  as  to  the  exhaustion  of  his  real 
and  personal  property,  and  yet,  that  such  would  be  more  con- 
clusive of  the  insolvency  of  the  principal,  than  would  be  the 
return  of  nulla  bona  in  the  case  before  us. 
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That  if  demand  and  refusal  to  paj>  on  the  part  of  the  princi- 
pal, is  not  sufficient  to  charge  a  natural  person  geamdarUy  liabUy 
and  ultimate  liability  does  not  commence  until  the  exhaustion  of 
the  estate  of  the  principal,  by  judicial  process,  then  nothing  less 
than  proceedings  in  Chancery  vrould  satisfy  the  demands  of 
justice  and  of  the  Statute  in  this  case. 

That  this  personal  liability  clause  is  of  modem  date  in  bank 
charters.  Formerly  it  iipas  thought  that  the  public  was  amply 
protected  without  it.  There  was  not  only  the  bills  of  exc-bange, 
promissory  notes,  &c.  secured  by  the  bank,  dollar  for  dollar  (at 
least)  for  its  notes  issued,  the  one  bearing  interest,  the  other  not; 
but  also  the  amount  of  capital  stock  paid  in,  as  well  as  the  bal* 
ance  remaining  due,  which  constitutes  a  fund  for  the  redemption 
of  the  bills ;  yet  all  of  these  primary  bonds,  Mr.  Hill  charges  the 
creditors  with  having  passed  by,  (like  the  Priest  and  the  Levite  in 
the  parable,)  and  have  gone  over  on  the  other  side. 

And  to  sustain  the  foregoing  positions,  Crease  and  others  againd 
Bahcock  and  others^  (10  Meicalfy  525,)  and  Grem  against  Breed 
and  others^  {Ibid,  569,)  are  relied  on. 

Counsel  for  the  def<pndant  in  error  insists,  on  the  other  hand, 
that  it  is  the  failure  of  the  bank  which  constitutes  the  event  upon 
which  the  liability  of  the  stockholder  may  be  enforced;  and 
that  the  Legislature  has  used  the  term  failure,  as  synonymous 
with  xnsdvency,  as  appears  by  reference  to  the  16th  section  of 
the  charter,  which  is  to  be  considered  as  part  and  parcel  of  the 
11th  section,  under  which  this  suit  is  brought;  and  as  it  ap- 
pears also  by  the  whole  body  of  legislation  in  this  State,  on  the 
same  subject  matter.  And  that  it  is  immaterial  whether  the 
stockholders  are  considered  as  principal  debtors  with  the  corpo- 
ration, from  the  moment  when  they  became  stockholders  and 
bills  were  issued,  the  right  to  enforce  their  liability  being  post- 
poned ;  or  whether  they  became  liable  when  the  corporation  re- 
fused to  redeem,  with  a  like  postponement  until  judgment  of 
forfeiture  and  the  ascertainment  of  insolvency  by  sufficient  le* 
gal  process ;  or  whether  no  liability  whatever  attached  until  in- 
solvency was  declared  by  judicial  proceedings.  Upon  any  hypo- 
thesis, it  was  VMclMfnc^y  upon  which  the  enforcement  of  the  liability 
VOL.  XI  66 
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restfi ;  tbat  is  to  say,  the  legal  exhaustion  of  a  primafy  liability^ 
capable  of  being  ascertained  by  legal  proof.  And  that  this  sup- 
position only,  is  consistent  with  the  simple,  easy  and  prompt 
remedy,  furnished  by  the  charter,  for  the  enforcement  of  the  ul- 
timate liability  imposed  upon  the  stockholders. 

The  pleadings  in  this  case  show,  and  the  averments  in  the 
declaration  are  supported  by  the  testimony,  that  there  has  been 
a  judgment  of  forfeiture  against  the  bank — ^the  appointment  of  a 
seoeivei^-— a  judgment  at  Law  against  the  receiver,  for  the  recove- 
ry of  this  demand — ^which  is  tantamount  to  a  judgment  against 
the  bank — a  jS.  Jh,  and  a  return  of  nulla  h&na  thereon.  The 
imohency  of  the  bank  is  thus  established.  It  has  no  legal  as- 
sets. This  is  shown  by  the  return.  The  plaintiff  in  error  tra- 
versed, by  a  part  of  his  plea,  the  return ;  issue  was  joined,  and 
the  Jury  returned  a  verdict  for  the  defendant  in  error.  To  the 
rest  of  the  plea,  which  alleged  choses  in  action  in  the  hands  of 
the  receiver  and  not  subject  to  garnishment,  equitable  assets, 
and  uncalled  subscription  for  stock  in  the  hands  of  the  stock- 
holders, the  defendant  in  error  demurred.  Admitting  then,  the 
truth  of  the  return,  and  that  there  is  nothing  on  which  a  levy 
can  be  made,  shall  the  creditor  be  now  compelled  to  go  into 
Equity,  search  out  and  collect  any  equitable  interest  which  the 
defunct  corporation  may  have  had  or  claimed  ? 

The  Legislature,  in  enacting  this  law,  in  which  an  ultimate  K- 
aMtty  is  imposed,  upon  the  exhaustion  of  a  prior  liability,  are  to 
be  understood  as  meaning  legal  liability.  They  legislate  with 
reference  to  Law,  not  Equity.  Legislative  enactments  are  to  be 
construed  with  reference  to  law,  and  legal  rights  and  reme- 
dies. 

All  the  analo^es  of  the  law  are  against  the  construction  con- 
tended for  by  the  opposite  side.  The  assignee  of  a  bond  may 
sue  the  assignor  upon  his  g^armnty,  after  judgment  Ji.  fa,  and 
return  of  miUa  bona  thereon  against  obligor.  The  sureties'  Ka* 
biKty  on  a  guardian  or  administration  bond,  is  uttmeAe;  still  it  is 
only  necessary  to  obtain  a  judgment  against  the  principal,  cause 
a  JL  fa.  to  issue,  and  procure  a  return  of  mdUk  bona  thereon. 

The  Act  contemplated  a  very  simple  and  suitable  remedy. 
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It  never  intended  to  force  die  small  bill4iolder  to  prosecute  the 
corporation  to  the  exhaustion  of  all  its  assets.  The  idea  is  ex- 
travagant and  preposterous.  The  expense  and  delay  would 
amount  to  a  denial  of  justice.  The  Licgislature,  moreover,  de- 
signed providing  some  additional  security  to  the  bill^holder. 
The  right  to  go  into  Equity  and  subject  the  equitable  assets,  ex- 
isted independently  of  the  Statute.  How  inconsistent  such  an 
idea  is,  too>  with  the  simple  acdcm  of  deU  provided  by  the  ch&F<» 
ter. 

The  only  direct  authority  cited  upon  the  defendant's  side  of 
Hkt  question,  is  one  which  we  have  had  occasion  to  refer  to  here- 
tofore for  another  purpose,  to  wit :  The  Bank  of  the  UnUfid  States 
V8.  DaUam  and  others^  4  Dofiir,  674. 

I  have  thus  given  a  pretty  full  synopsis  of  the  main  grounds 
occupied  in  the  discussion. 

Much  more  importance  has  been  given  to  the  Massachusetts 
cases  in  Mdccdf^  than  they  are  entitled  to.  It  is  true,  that  in  Ofetme 
against  Bahcodcy  Chief  Justice  jSiau7,  in  considering  the  question 
whether  the  holders  of  bills  could  have  a  decree  for  payment  by 
the  stockholder,  before  the  assets  of  the  bank  had  first  been  ap- 
plied, uses  this  strong  language :  ^^  shall  the  individual  stock- 
holders be  charged  when  the  bank  is  ready  and  willing  to  pay  ? 
This  would  be  unreasonable.  Shall  they  be  charged  when  there 
are  assets  in  the  hands  of  the  officers  of  the  law,  which  assets 
are  the  first  and  natural  fund  applicable  to  the  payment  of  such 
notes,  and  when,  for  aught  that  appears,  such  assets  constitute  a 
fund  sufficient  for  their  payment  ?  May  not  the  terms  ^  shall 
remain  unpaid  "  be  fairly  construed  to  mean,  tdiimaUljf  unpaid^ 
after  application  of  the  proper  funds  ? " 

And  in  the  next  case,  of  Green  ve.  Breed  and  aihergj  the  Court 
held,  that  vAen  the  assets  of  the  bank  are  placed  in  the  hands 
of  receivers,  the  holders  of  its  bills  who  do  not  present  their 
claims  to  the  receivers,  cannot  recover  of  the  stockholders  the 
full  amount  thereof,  but  only  the  balance  which  they  would  have 
been  entitled  to  recover  if  they  had  proved  the  claims  before  the 
receiver,  and  obtained  part  payment. 

It  will  be  remariced,  however,  that  these  were  proeeedmgs  in 
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Equity f  at  the  instance  of  all  the  bill-holders^  or  a  part  of  them, 
for  themselves  and  all  others  standing  upon  a  similar  footing, 
and  having  similar  claims ;  and  filed  against  all  the  stockhold- 
ers, to  enforce  an  ultimate  liability  clause,  similar  to  that  which 
we  are  considering.  A  Master  had  been  appointed  to  receive 
and  distribute  the  funds  arising  from  the  assets  of  the  corpora- 
tion. There  was  money  in  his  hands  to  be  divided  among 
these  creditors,  and  the  Court  held,  and  we  think  very  properly, 
that  being  dependent  upon  the  aid  of  a  Court  of  Chanceiy  to 
f:nforce  their  rights,  its  assistance  should  not  be  extended, 
if  they  neglected  or  refused  to  secure  and  apply  the  fund  then 
in  the  custody  of  the  Court  for  the  payment  of  their  claims. 
We  have,  and  can  have,  no  controversy  with  this  decision. 

Here  the  bill-holder  does  not  ask  the  aid  of  a  Court  of  Equi- 
ty, to  make  his  statutory  remedy  available.  On  the  contraiy, 
he  deprecates  its  interference.  He  is  not  in  a  situation,  there- 
fore, to  be  compelled  to  do  what  is  claimed  to  be  equity.  And 
yet,  were  it  true  even  in  his  case,  that  there  was  cash  in  the 
hands  of  the  assignee,  which  he  might  obtain  upon  application, 
or  which  he  had  refused  to  take  ^ben  tendered,  it  would  be 
questionable  whether  or  not  his  demand  against  the  stockholders 
would  not  be  cut  down  pro  tantOy  upon  plea  and  proof  of  these 
facts.  This  was  virtually  the  Massachusetts  case,  but  this  is 
not  the  case  made  upon  this  record.  Here,  the  insohencyot 
this  corporation  stands  out  prominently  upon  the  pleadings.  It 
had,  in  May,  1843,  gone  into  liquidation  and  made  an  assign- 
ment of  its  effects.  In  the  month  following,  there  was  a  judg- 
ment of  forfeiture,  revoking  its  franchises,  on  account  of  its  Jail' 
tare. 

In  the  K&Uucky  case,  in  Danay  the  Statute  of  that  State  im- 
posed a  liability  on  the  individual  stockholders  for  the  debts  of 
the  corporation,  upon  failure  of  the  corporate  funds.  Here  was 
a  clear  case  of  ultimate  liabilUy.  But  the  Court  held,  that  a 
judgment,  Ji,  Jo.  and  return  of  no  property  in  a  suit  against 
the  corporation,  was  sufficient  to  enable  the  creditor  to  proceed 
against  the  stockholder  personally. 

In  looking  through  all  the  cases  of  uUimate  liabUityy  under  ev- 
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eiy  form  of  local  legislation,  it  will  be  discovered,  that  this  is  the 
evidence  invariably  relied  on  to  authorize  a  recovery  in  the  seo 
end  instance. 

Here  is  an  acknowledged  right,  for  the  enforcement  of  whicb, 
a  plain  Common  Law  remedy  is  provided.  Was  it  ever  known, 
was  it  ever  heard  of  before,  that  a  party  under  such  circumstan- 
ces, was  compelled  to  go  into  Equity,  not  to  make  that  Common 
Law  remedy  available,  but  as  a  preliminary  proceeding  indis- 
pensably necessary  to  its  enjoyment  ?  Such  a  proposition  is,  to 
our  mind,  utterly  inconsistent  with  the  fundamental  object  which 
moved  the  Legislature  to  afford  to  bill-holders  more  effectual 
security,  by  furnishing  them  with  this  easy,  cheap  and  prompt 
remedy,  under  the  charter,  for  the  enforcement  of  the  uUimate 
UdbilUy  imposed  upon  the  stockholders. 

Resort  is  frequently  had  to  Chancery,  to  obtain  its  aid  to  en- 
force a  legal  lien.  It  cautiousl;^  interposes  always,  for  this  pur- 
pose. '  It  requires  the  applicant  first  to  exhaust  all  of  his  legal 
remedies,  before  it  will  interfere.  But  here  the  very  converse 
of  this  doctrine  is  maintained.  And  it  is  contended,  that  a 
creditor  with  a  legal  demand,  and  with  ample  means  at  his  com- 
mand, at  Law  to  collect  it,  shall  nevertheless  desist,  until  he  has 
first  gone  through  a  tedious  and  expensive  proceeding  in  Chance- 
ry, to  see  whether  he  cannot  discover^something  whichy  by  a  decree^ 
may  be  appropriated  to  his  claim. 

Such  a  construction,  in  my  humble  judgment,  rests  on  no 
foundation  ;  and  would  render  utterly  nugatory  and  destitute  of 
advantageous  operation,  a  provision  resulting  from  the  anxious 
solicitude  of  the  Legislature,'  to  protect  the  community  from  the 
ruinous  consequences  of  a  spurious  currency,  "  instead  of  a 
shield  to  creditors,  converting  it  into  a  sword  to  pierce  them  by 
alluring  and  then  disappointing  their  confidence." 

We  look  upon  this  uUimaie  liabitiiy  clause,  as  neither  more 
nor  less  in  substance,  than  an  indorsement  in  the  second  insUmce, 
by  which  the  holder  of  a  note  is  bound  to  prosecute  the  maker 
to  a  prima  fade  case  of  legal  insolvency  only,  or  to  assign  some 
satis&ctory  excuse  for  not  doing  so ;  such  as  the  non-residence, 
or  removal  of  the  party  from  the  State.    And  I  give  it  unbesi- 
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tatinglj,  as  my  individual  opinion,  that  an  averment  in  the  pleads 
inga  in  the  present  case,  supported  by  competent  proof,  show- 
ing the  impossibility  of  obtaining  judgment  against  the  corpora- 
lion,  would  entitle  the  bill-holder  to  proceed  at  once  against  the 
4rtockholder,  without  having  instituted  any  previoiw  suit  whatev* 
«r.  The  law  does  not  require  impossibilities  ;  and  the  second- 
aiy  redress  in  this  case  was  not  designed  to  depend  upon  a  con* 
dition  precedent,  which  never  could  be  performed. 

It  is  urged  with  much  earnestness,  that  no  Jiumaae  or  wise 
Legislature  ever  could  have  intended  to  create  a  charter,  impos- 
ing such  burdens. 

But  the  Statutes  of  some  of  the  States  are  far  more  stnngeat 
than  this,  imposing  a  personal  responsibility  upon  the  membeis 
of  a  corporation  in  case  of  the  neglect  of  a  corporate  body  to 
pay  the  demands  which  it  has  incurred. 

In  Massachusetts  it  is  enacted,  that  wherever  any  execution 
shall  issue  against  any  manufacturing  corporation  thereafter 
created,  and  such  corporation  shall  not  within  fourteen  days  after 
demand  made  upon  the  President,  Treasurer  or  Clerk  of  such 
corporation,  by  the  officer  holding  the  execution,  show  to  him 
sufEcient  real  or  personal  estate  to  satisfy  and  pay  tfie  sums 
due  on  such  execution,  the  officer  sliall  sue  and  levy  the  same 
upon  the  hoiy  or  hoiks  and  retd  and  permmal  estate  of  any  mem* 
ber  or  members  of  such  corporation.  AngeU^  Jhnes  on  Cotf^ 
rdionsj  559. 

And  by  this  very  charter,  in  case  of  excess  of  indebtedness,  tiie 
Directors  under  whose  administration  it  shall  happen,  are  nade 
penontdly  liable  for  the  same ;  and  may  be  sued  at  once,  witliont 
eompelKng  the  creditor  to  go  first  against  the  corporation,  nol- 
withstanding  the  corporate  assets  are  made  liable  for,  and  chai^ 
able  with  said  excess. 

We  doubt  not  that  the  consequences  will  be  disastrous  to 
some  stockholders  who  may  not  be  in  actual  de&ult.  It  was 
die  misfortune  of  the  innocent,  to  be  associated  with  others  who 
wefe  unworthy  of  their  confidence,  and  who  abused  their  trust ; 
and  who  from  unskillfulness  or  other  cause,  have  entailed  this 
raiii.    But  now  that  the  public  is  injured,  wbose  dutf  is  it  to  re* 
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gort  to  Equity,  to  search  out  and  collect  up  the  corporate  assets, 
and  force  the  deUnquent  parties  to  discharge  their  obligations? 
To  preserve  unimpaired,  the  security  and  benefit  intended  to  be 
given  by  the  Legislature  to  the  creditor,  we  think  the  burden 
devnlres  upon  the  corporator  who  was  entitled  to  all  the  gain, 
had  any  been  made  by  this  company ;  who  had  the  right  to  in- 
terpose and  arrest  and  control  the  management  which  has  pro~ 
duced  this  mischief;  we  repeat  it  is  for  him,  and  not  the  bill-hold- 
er, to  incur  the  expense  and  trouble  of  saving  from  the  wreck, 
any  pittance  which  may  be  left.  '^  Better,"  say  one  of  the 
Courts,  the  words  of  which  we  have  already  quoted,  "  that  the 
corporators  should  become  the  victims  of  their  own  disasters, 
in  preference  to  their  being  fatal  to  their  unfortunate  creditors.'^ 

[6.3  The  plaintiff,  in  his  amended  declaration,  sets  out,  not  aft 
the  ground  of  Iiis  recovery,  but  as  induceme?ii  to  the  action,  a 
judgment  against  Robert  B^  Alexander,  as  assignee  of  the 
bank.  The  defendant,  by  his  14th  plea  alleges,  that  there  ia 
no  record  of  any  such  judgment,  and  prays  judgment  of  the 
Crourt,  and  who  puts  himself  upon  the  country.  This  plea  was 
demurred  to,  and  the  demurrer  sustained.  And  this  constitutes 
the  fifth  exception,  which  it  becomes  necessary  to  notice. 

llie  plea  as  it  stands,  is  defective  in  form.  The  reec^d  set 
out  in  the  declaration  being  of  a  domntic  judgment  rendered  in 
a  Court  of  Record^  to  wit :  the  Superior  Court  of  Muscogee 
County,  the  plea  should  have  concluded  to  the  Cowrt^  only — 
the  trial  being  by  inspection  and  examination  of  the  record. 
'Where  the  record  is  of  a  Jbreign  judgment,  or  if  the  Court 
which  rendered  the  judgment  be  not  a  Conrt  of  Record^  the  plea 
should  conclude,  not  vnth  a  verification  of  the  record  to  the 
Court,  but  with  a  verification  to  the  country ;  the  issue  being 
directly  upon  the  fad^  whether  any  such  proceeding  took  place, 
and  not  upon  the  existence  of  any  judicial  raemoriBl  of  it 
Stephens  on  Pleadings  101,  {note  L)  Dyson  vs.  Woody  3  Bam* 
4*  Cresw.  449 ;  3  Mod.  79. 

[6.]  The  defect  in  ybrm,  however,  was  amendaUe.  The 
verification  to  the  country  could  have  been  stricken  out ;  and 
would  have  cured  the  irregularis*    Bol  the  plea  wae  de- 
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murrable  for  substance.  It  vas  not  a  plea  to  the  gist  of  the  action, 
which  was  the  bills  or  notes  of  the  bank,  and  consequently, 
did  not  lie.  In  an  action  otdebt  on  a  record,  when  U  isihejinm' 
daiion  of  the  adiorij  the  plea  of  tnd  iiel  record  is  proper,  either 
where  there  is  no  record,  or  where  there  is  a  variance  m  tfie 
statement  of  it.  2  Sanders^  Plead,  and  Ev.  754.  Com.  D. 
Pleader^  2  W.  13,  €md  Record,  C. 

[7.]  It  is  next  insisted  tliat  the  judgment  against  Robert  B. 
Alexander,  as  assignee  of  the  bank,  is  void  for  want  of  jnrisdic* 
tion  in  the  Court  rendering  it — ^the  defendant  himself  being  tiie 
presiding  Judge  who  awarded  the  judgment. 

This  is  not  really  a  question  of  jurisdiction.  The  Siqferior 
Court  of  Muscogee  County  unquestionably  had  jurisdiction,  bodi 
over  the  person  and  subject  matter.  The  objection  is  to  the 
Judge  who  presided,  on  account  of  his  being  a  party. 

Passing  by  the  propriety  of  attacking  a  judgment  thus  coHate- 
rally,  and  the  fact  that  as  assignee  of  the  bank,  Mr.  Alexander 
was  the  mere  agent  of  the  law,  having  no  personal  interest 
whatever  in  the  matter  of  litigation,  we  see  no  reason  wbj  a 
Judge  should  be  incompetent  to  conjiss  a  judgment  against  him* 
self  in  a  suit  to  which  he  is  a  party  in  his  own  Court  it  is  a 
convenient  practice.  There  is  no  trial;  nothing  to  decide  in  the 
'  cause ;  and  if  a  Judge  has  the  misfortune  to  be  sued  in  bis  own 
Court,  for  debt  or  other  matter,  against  which  he  has  no  defence, 
no  good  reason  occurs  to  us,  why  from  a  mere  feeling  of  delica- 
cy, he  should  be  forced  to  call  in  the  Justices  of  the  Inferior 
Court  or  a  Judge  from  another  Circuit  The  practice  has  been 
otherwise,  and  we  should  be  reluctant  to  hold  that  a  Judge  was 
disqualified  from  acting  to  that  extent  in  a  suit  to  which  he  was 
a  party. 

The  next  error  alleged  is  that  at  the  time  the  plaintiff  recov- 
ered his  judgment  against  Alexander,  that  he  was  not  injbd  the 
assignee  of  the  bank. 

In  support  of  this  assignment,  Dougherty  vs.  Bethune,  (7  Geo. 
Rep.  90,)  is  referred  to,  as  an  explicit  authority  upon  the  very' 
question. 

So  fieur  as  this  Court  held  in  that  case,  that  a  party  is  not 
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€$lofped  from  denying  any /act  which  may  be  recited  in  a  legi»- 
latire  Act,  the  opinion  we  stiU  think  is  good  law.  Such  recitals 
are  not  amcbi$iv€.  But  although  they  may  not  be  coacluaive,  a 
decent  respect  for  a  co*ordinate  department  of  the  goyemment 
requires  the  Courts  to  treat  them  as  true  until  the  contraiy  ap- 
pear ;  and  such  was  the  opinion  of  this  Court  in  the  subsequent 
ease  of  Beall  pm.  BeaU,  decided  in  1860.    8  Geo.  Bep.  210. 

We  there  say^  *^  For  we  hold  that  ^  to  tike  fwis  in  this  case, 
(meaning  the  facts  recited  in  the  legislative  Acts  legitimating 
the  complainants)  eyery  Court  must  receive  them  as  importing 
yerity,  to  the  same  extent  that  the  records  of  the  Court  are  ev^ 
dence  to  the  Legislature  or  another  Court  of  the  matters  cf  fact 
transacted  in  the  Court,  and  of  which  the  record  is  the  meni!^ 
mL''    Could  language  be  stronger  ? 

[9.]  But  would  Mr.  Alexander  himself,  if  in  life,  be  allowed 
to  dispute  the  fact  that  he  was  the  assignee  of  the  Bank  ? 
when  in  that  character  he  had  confessed  a  judgment  against 
himself  in  a  suit  at  the  instance  of  the  plaintiff!  We  think 
most  clearly  not.  He  would  be  forever  foreclosed  from  denying 
the  &ct.  And  ^t  would  constitute  but  a  poor  defence  in  his 
behalf  to  say,  as  counsel  have  undertaken  to  say  for  him,  that 
he  looked  upon  this  and  all  other  suits  ai  law  against  him,  ^^  as 
simply  ridiculous*" 

It  is  attempted  to  evade  the  force  of  this  judgment  by  repre<» 
senting  that  the  defendant  was  as»gnee  by  the  previous  appoint* 
ment  of  the  bank  itself;  and  that  he  never  did  accept  the  legist 
lative  confirmation  of  this  private  appointment. 

That  he  was  sued  as  assignee,  under  the  Act  of  1843,  and 
that  he  confessed  judgment  in  that  capacity,  is  demonstraUe 
from  this  view  of  the  transaction.  As  assignee  under  ih$  desd^ 
he  could  only  be  sued  in  a  Court  oS  Chancery,  and  was  amen- 
able alone  to  that  jurisdiction.  But  the  Act  oi  1843  provides 
that  upon  motion  to  any  Cawri  in  which  suit  is  or  may  be  pend- 
ing for  or  against  this  banking  institution,  the  said  assignee 
^all  upon  motion  and  notice  to  the  opposite  party  or  the  attov- 
ney,  be  made  a  party  to  said  suit ;  and  that  he  shall  have  ful^ 
rodu  XI  66 
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power  to  sue  and  be  sued  in  his  said  character  as  assignee,  for 
any  demand  due  to  or  from  said  bank.     1  Jfew  Digest,  121. 

I  ask  how  sued  ?  Not  to  answer  for  and  distribute  the  trud 
JundSy  but  to  prosecute  and  defend  legal  demands.  Legisla- 
tive sanction  was  not  needed  to  conduct  proceedings  in  Chan- 
cery. Such  a  grant  was  wholly  unnecessary  for  such  a  pur- 
pose ;  '^  for  his  rery  appointment  and  acceptance  of  the  trust 
made  this  an  incident  of  his  condition."  But  it  was  needed  to 
make  him  amenable  at  Law. 

Suits  at  Law  were,  no  doubt,  pending  at  that  ver}'  time  against 
some  of  the  banks  for  failure  to  redeem  their  notes.  To  these 
it  was  necessary  that  the  assignee  should  be  made  a  party ;  and 
the  Act  authorized  it  to  be  done.  He  was  made  amenable  at 
the  same  time  to  any  others  which  might  be  instituted ;  and  the 
fact  that  Alexander  could  not  be  sued  under  the  deed,  at  LaWy 
and  that  he  might  be  under  the  StatiUe,  shows  that  the  action 
was  prosecuted  under  the  Statute,  and  that  his  confession  of 
judgment  was  m;ide  in  that  character.  It  concludes  him  as  well 
as  the  defendant  below,  as  to  the  fact  that  he  is  the  assignee. 

But  suppose  that  this  inference  is  not  warranted  by  the 
face  of  this  proceeding  and  the  law  of  the  case.  Does 
this  impair  the  force  and  effect  of  this  judgment  ?  It  is  im- 
material whether  it  was  rendered  against  him  by  virtue  of 
the  private  appointment  alone,  or  under  the  legislative  ratifica- 
tion of  it.  In  either  view  of  it,  it  is  still  a  valid  judgment 
against  him,  as  the  legal  representative  of  the  defunct  corpora- 
ration  ;  and  it  is  good  for  the  collateral  puipose  for  which  it  was 
introduced,  and  in  our  judgment  is  conclusive  against  the 
assignee  as  well  as  against  the  present  party,  for  all  the  legal  con- 
sequences resulting  from  it,  unless  it  can  be  impeached  for  fraud. 

[10.]  The  next  exception  is  founded  on  an  alleged  variance 
between  the  judgment  and  the  execution. 

This  whole  proceeding,  as  the  record  shows,  was  against  Ro- 
bert B.  Alexander,  as  assignee  of  the  bank.  The  judgment 
entered  up  was,  that  "  it  is  considered  by  the  Court,  that  die 
plaintiff  do  recover  of  the  defendant,  as  assignee  af  the  Planters' 
and  Mechanics'  Bank  of  Columbus,  &c."     The  execution  which 
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issued  ran  thus — ^*^  We  commaDd  you  of  the  goods  and  chattels, 
lands  and  tenements  of  Robt.  B.  Alexander,  a$  assignee  of  the 
Planters'  and  Mechanics'  Bank  of  Columbus^  you  cause  to  be 
made,"  &c« 

In  the  judgment  of  this  Court,  the  legal  effect  of  the  terma 
Qsed,  is  precisely  the  same.  Both  the  judgment  and  the  exec»- 
tion  are  against  the  property  of  the  bank  in  the  hands  of  the 
assignee.  And  even  if  the  alleged  variance  between  the  judg- 
ment and  the  execution  existed,  it  is  an  irregularity  merely, 
which  is  clearly  amendable ;  and  one  which  does  not  vacate  the 
jS.  fa.  The  process  is  good  until  set  aside,  and  this  can  only  be 
done  at  the  instance  of  the  party  to  it,  and  in  a  proceeding 
directly  instituted  for  that  purpose. 

[1 1 .]  The  next  exception  is  that  the  Sheriff  made  his  return 
of  mdla  bona  on  the  execution  previous  to  the  return  day  of  the 
suit 

In  Lichten  if  Barker  against  Motty  10  Geo.  Rep.  138,  this 
Court  held  that  for  the  purpose  of  fixing  bail,  the  ca.  sa.  agabst 
the  prinripai  must  be  returned  to  the  next  succeeding  term  of 
the  Court  from  which  it  issued ;  and  that  no  inUrmediate  return 
is  sufficient  to  fix  the  bail ;  neither  can  it  be  regarded  as  the 
return  required  by  law.  With  this  decision  we  are  still  satisfied, 
notwithstanding  the  conflicting  authority  read  from  the  Courts  of 
sister  States,  whose  Statutes  are  dissimilar  to  ours  upon  this  sub- 
ject. 

There  is  a  manifest  distinction,  however,  between  a  ea.  ja.  and 
'SLj/i./a.  In  the  former  it  is  the  duty  of  the  Sheriff  to  retain  the 
process  in  his  hands  until  the  next  term  of  the  Court,  to  enable 
him  to  arrest  the  defendant  if  practicable ;  and  to  enable  the  bail 
to  surrender  his  principal  in  his  own  discharge  to  the  custody  of 
the  officer  at  any  time  before  final  judgment.  Not  so  with  the 
fl,  fa.  The  Sheriff  must  make  search  in  time  to  levy  on  the 
property  of  the  debtor  and  bring  it  to  sale  before  the  next 
term  of  the  Court  to  which  the  process  is  returnable ;  otherwise 
he  will  make  himself  personally  liable. 

Besides,  in  lAcfden  and  another  vs.  MoU,  it  did  judicially  ap- 
pear that  the  ca.  so.  although  returnable  to  May  Term,  1847,  of 
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tfae  Superior  Court  from  which  it  issued,  was  retunied  and  filed 
in  the  Clerk's  office  on  the  21st  day  of  April,  1847,  tiie  same 
day  on  which  the  entry  of  non  est  inventus  was  made.  Her^  the 
Ji'Jb.  issued  the  18th  day  of  February,  1848,  and  was  executed 
on  the  17th  day  of  March,  thereafter.  But  it  does  not  aj^ar 
from  the  record,  but  diat  the  return  of  the  execution  was  m  fact 
made  on  die  first  day  of  the  next  term. 

[12.]  In  J^  4*  Jiddison  d.  al.  (5  Hm.  Miss.  Rq>.  493,)  the 
Court  of  Errors  held  that  the  return  of  the  Sheriff  upon  the  eze- 
eation  of  '^  no  property  found,"  furnishes  no  evidence  Aat  the 
process  was  returned  into  Court  on  that  day ;  that  this  is  mat* 
tar  in  pais ;  and  that  parol  evidence  was  admissible  to  show 
token  the  execution  was  returned  to  the  Clerk's  office. 

[13.]  The  legal  inference  in  this  case  is,  that  the  SlieriflE^  after 
making  the  entry  of  no  property^  put  the  excution  in  his  pocke^ 
and  kept  it  until  the  proper  return  day.  In  other  words  that  lie 
did  his  duty. 

[14.]  In  Wilcox  vs.  RaUify  (6  Blades  Sep.  561 ,)  this  identiotl 
objection  was  made,  that  the  officer  should  not  have  returned  the 
€xeeutkNi  nulla  bonoj  without  taking  the  time  allowed  by  law  to 
find  property.  But  the  Supreme  Court  of  Indiana  held  that 
there  was  ne  ground  for  this  objection ;  that  when  the  officer 
Iwvnig  in  fats  hands  ^J^eri  facias  has  made  one  full  examinatioa 
tot  goods  without  success,  he  is  at  liberty  to  return  the  execu- 
tion, mMa  bona. 

[16.]  Plaintiff  during  the  progress  of  the  trial,  offered  to  intro- 
duce Abraham  B.  Ragan,  as  a  witness  in  said  cause;  and  die 
deieiidant  objected  thereto,  on  the  ground  that  the  said  Ragan 
was  a  stodcholderiD  the  bank;  which  objection  was  oveiruled. 
And  to  this  ruling  the  defendant  excepted. 

We  see  no  objection  to  the  competency  of  Mr.  Ragan.  Hie 
«was  a  stockholder  himself,  and  offered  as  a  witness  in  a  suit 
against  another  stockholder.  He  may  not  liave  been  a  good 
witness  for  the  ddendant ;  we  do  not  say  that  he  would  not  be ; 
that  he  was  admissible  for  the  pkintiff,  we  have  no  doubt 

As  all  the  other  assignments  grew  out  of  the  chaige  of  the 
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Ckmrt)  we  will  transcribe  that  eiSart ;  and  then  dispose  of  each 
q^ecification  in  its  order. 

Hie  plaintiff  having  closed  his  case,  and  the  defendant  intro* 
dHcing  no  evidence,  the  same  was  argued  before  the  Jury,  and 
ihe  Judge  charged,  amongst  other  things — ^^  That  the  transfer  of 
slodc  in  the  stock-book  of  said  bank  to  the  defendant,  was 
frimafaxit  evidence  of  his  ownership  thereof;  and  that  it  was 
not  ueoessar}'  to  the  plaintiff's  recovery  that  he  should  prove 
the  same  by  other  evidence ;  or  that  he  should  prove  the  defend- 
ant's purchase  or  subscription  for  the  same,  or  his  assent  or 
knowledge  of  said  transfer  in  his  name  or  to  him ;  that  said 
transfer  being  made  on  the  books  of  said  bank,  kept  and  used 
for  that  purpose,  his  assent  thereto  would  be  presumed ;  and 
that  it  was  incumbent  on  the  defendant  to  plead  and  prove  that 
he  did  not  own  the  same,  and  that  it  was  for  the  Jury  to  decide 
(if  at  all)  how  far  the  evidence  had  rebutted  such  presumptive 
eviilence  on  the  said  transfer  book,  and  if  it  had  been  rebutted, 
then  the  defendant  was  not  liable  as  the  owner  of  said  stock. 

He  further  chai^d  the  Jury,  that  the  defendant  was  liable  to 
bill-boiders  to  the  extent  of  the  value  of  each  and  every  share 
t&  stock  held  by  him,  and  in  proportion  as  the  number  of  his 
shares  is  to  the  whole  number  of  the  shares  of  the  bank ;  and 
that  said  defendant,  after  paying  bill-holders  in  this  proportion  t9 
the  extent  of  the  value  of  each  and  every  share  at  $100  per 
share,  could  plead  said  payment  in  discharge  of  farther  claim  or 
liability  to  other  bill-holders,  and  that  it  was  not  necessary  to 
the  said  plaintiff's  recovery  in  his  action  that  he  should  aver  and 
prove  the  extent  of  notes  issued  by  said  bank  and  outstand- 
ing; that  whether  the  same  was  $260,000,  1  million,  or 
3  millions,  it  made  no  difierence  as  to  defendant's  liability; 
that  when  the  defendant  had  paid  bill-holders  to  the  extent  of 
Us  liability,  such  payment  was  ample  protection  against  the 
claim  upon  him  of  other  bill-holders ;  that  the  amount  of  biUs 
and  notes  uDredeemed  by  said  bank  was  not  an  element  in  the 
calculation  of  die  extent  of  the  defendant's  liability  to  the  plains 
tiff;  and  if  it  was,  it  was  'matter  for  plea  and  proof  by  said  defend* 
ant,  and  not  necessary  to  be  averred  and  proven  as  part  of 
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plaintiff's  case,  or  in  any  manner  necessaiy  to  his  recovery ; 
that  defendant's  Habihty  as  stockholder  to  said  plaintiff  accrued 
whenever  his  (said  plaintiff's)  legal  remedies  against  said  bank 
for  the  payment  of  the  bills  held  by  him  were  exhausted,  to  wit : 
a  judc^ment  a&^ainst  the  assignee  and  return  of  mUla  bona ;  that 
it  was  not  necessary  for  plaintiff  to  go  into  Equity  to  exhaust 
*  equitable  assets  or  to  pursue  the  assets  in  the  receiver's  hands 
(if  any)  before  he  could  go  upon  the  stockholders  for  a  pro  r<da 
share  of  his  debt. 

That  the  Act  of  the  23d  December,  1843,  expressly  appoint- 
ed Robert  6.  Alexander  assignee  of  said  Bank,  and  that  the 
same  being  a  public  law,  it  was  not  incumbent  on  said  plaintiff 
otherwise  to  aver  and  prove  said  appointment,  and  that  the 
judgment  against  said  assignee,  fi.  /a.  and  return  of  miUa  bona 
thereon,  was  equivalent  to  the  same  being  against  said  bank, 
and  that  a  return  of  nulla  bona  against  said  assignee  on  the  said 
Ji.Ja,  was  pnm<y  ^actc  evidence  of  the  exhaustion  of  the  property 
of  said  bank,  but  was  not  conclusive.  If  the  defendant  had 
shown  that  at  the  time  of  said  return,  there  was  property  of  said 
bank  subject  to  levy  and  sale  under  said^.^.  then  the  plaintiff 
must  dismiss  the  suit  against  the  defendant,  and  proceed  against 
said  property,  and  could  not  maintain  his  action  against  de- 
fendant until  he  had  exhausted  said  property. 

That  the  return  of  nulla  bona  on  said^.^.  against  the  assignee 

even  though  made  before  the  return  day  of  the^.^.  was  prima 

Jbcie  evidence  of  there  being  no  property  upon  which  to  levy  the 

same,  and  that  it  was  not  necessary  that  the  Sheriff  should  have 

retained  in  his  hands  sdL\dJi,/a,  until  the  return  day  thereof. 

That  if  mere  possession  of  the  banking  house  and  lot  was 
relied  upon  by  the  defendant,  as  prima  Jhcie  evidence  of  the  title 
in  said  bank  or  its  assignee,  then  such  possession  must  have 
continued  up  to  or  subsequent  to  the  rendition  of  the  judgment 
against  said  assignee.  That  in  order  for  such  possession  to  be 
any  evidence  of  title,  it  was  incumbent  on  the  defendant  to  prove 
the  same  in  said  bank  or  the  assignee,  or  that  the  person  in 
possession  held  under  him  or  subsequent  to  the  date  of  the 
judgment. 
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That  the  Court  was  constituted  by  law,  the  Judge  of  the  Law 
in  civil  cases;  that  the  Jury  was  bound  to  regard  the  law  as  stated 
by  him,  to  be  the  law  of  the  case ;  that  if  he  decided  wrong, 
and  the  law  provided  a  remedy  or  correcting  tribunal,  then  his 
decisions  might  be  reversed  and  corrected.  If  there  was  no 
corrective  provided  by  law,  then  the  parties  would  have  to  sub- 
mit ;  but  in  either  case,  it  was  wise  and  proper  that  the  Judge 
should  be  entrusted  with  the  power  to  determine  the  law,  and 
that  it  was  the  province  and  duty  of  the  Jury  to  apply  the  law 
given  in  charge  to  them  by  the  Court,  to  the  evidence,  and  find 
accordingly ;  that  in  this  case  he  had  given  them  the  law  as  be 
understood  it  The  counsel  on  both  sides  had  stated  their  views 
of  the  law  and  had  claimed  to  give  their  honest  opinions  ;  the 
Court  had  no  doubt  they  were  sincere  and  honest  in  the  expres- 
sion of  their  opinions ;  he  claimed  to  be  equally  so  in  the 
expression  of  his :  that  he  was  certainly  indifferent  in  feel- 
ing to  the  parties,  and  had  no  earthly  interest  in  the  case, 
although  he  regretted  to  say  that  he  had  the  evening  be- 
fore received  through  the  Post  Office,  an  anonymous  letter, 
charging  him  with  corruption,  and  being  the  partner  of  Mr. 
Dougherty  in  these  bank  cases,  and  threatening  personal 
violence  to  him  ;  that  he  hoped  that  none  of  the  defendants  to 
said  bank  cases  had  written  that  letter ;  one  thing  was  certain, 
no  honorable  man  had  written  it ;  those  were  most  apt  to  be 
suspicious  who  were  themselves  corrupt ;  he  had  important  offi- 
cial duties  to  perform  under  the  sanction  of  an  oath ;  he 
would  perform  them  fearlessly  and  to  the  best  of  his  ability, 
no  matter  who  was  pleased  or  displeased  thereby.'' 

At  the  conclusion  of  the  charge,  and  at  the  hour  of  9  o'clock, 
A.  M.,  the  Jury  retired  to  consider  of  their  verdict,  and  after 
remaining  in  their  room  until  2  o'clock,  P.  M^^ragain  returned 
at  their  own  request,  to  the  Court  room,  to  receive  the  further 
instructions  and  charge  of  the  Judge,  and  reported  through  their 
foreman,  that  they  disagreed  as  to  the  effect  of  the  testimony 
of  the  witness  Ragan,  with  regard  to  the  assets  turned  over  to 
him  by  W.  Lee,  and  whether  said  testimony  was  ruled  out  or 
was  before  them  for  their  consideration. 
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The  Court  then  and  there  further  charged  the  Juiy — *^  That 
said  evidence  \vas  not  ruled  out,  and  was  before  them ;  and  ttiat 
the  legal  effect  thereof  was  not  to  defeat  the  recovery  of  the 
plaintiff,  unless  it  proved  property,  the  neglect  of  levy  and  sale 
ninder  the  Ji.  fa,  against  Alexander,  as  assignee,  and  that  a 
return  ofmdla  bona  on  said^.^.  was  evidence  of  the  insolven- 
cy of  said  bank,  sufficient  to  give  bill-holders  their  remedy 
against  stockholders ;  and  that  the  mere  fact  that  Ragan  receiv- 
ed notes  from  Lee,  was  not  sufficient  to  prove  the  same  the 
assets  of  said  bank,  but  that  to  establish  the  fact  that  they  were 
the  property  of  said  bank,  it  must  be  proved  that  they  were  hekl 
by  the  bank  or  had  been  derived  from  a  previous  assignee  of 
the  bank,  as  assets  of  the  bank." 

To  all  of  which  charge,  and  to  each  of  the  instructions  as 
severally  and  specifically  given,  the  defendant  by  his  counsel 
excepted. 

The  more  important  portions  of  this  charge  having  been  al- 
ready considered  and  disposed  of,  it  only  remains  to  examine 
certain  parts  of  it  upon  which  error  is  specially  ass%ned. 

[16.]  1st. — The  first  question  which  arises,  is  as  to  Ae  suffi- 
ciency of  evidence.  The  transfer-book  of  the  bank  had  been 
given  in  evidence ;  the  defendant  had  pleaded  that  with  the 
exception  of  one  hundred  shares,  to  wit :  50  shares  transferred 
to  him  by  M.  W.  Turner,  20th  February,  1838 ;  and  50  hy 
A.  B,  Ragan,  transferred  March  28th,  1838,  he  never  owned  or 
held  any  other  or  further  number  of  shares  in  said  bank ;  and 
that  if  the  books  of  the  bank  showed  any  other  or  Auther  trans- 
fer of  shares  to  him,  to  wit:  a  transfer  on  the  19th  of  May, 
1838,  by  Hines  Holt,  of  188  shares,  and  Walter  T.  Colquitt,  of 
188  shares,  transferred  to  tbe  name  of  the  defendant ;  that  the 
said  transfer  was  made  by  the  said  Holt  and  Colqnkt  at  the 
instance  of,  and  for  the  sole  and  exclusive  benefit  of  one  Daniel 
McDougaki,  and  without  the  knowledge  and  consent  of  the  de- 
fendant, and  that  the  same  was  so  known  to  be  the  fact  by  the 
directors  and  officers  of  the  bank,  and  that  he,  the  defimdant, 
never  did  assent  to  the  same.  That  he  never  voted  on  said  hat 
mentioned   stock,  nor  did  any  other  act  in  relation  thereto. 
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by  v^btch  bis  assent  to  said  transfer  could  be  implied ;  nor  was 
he  in  any  manner  liable  therefor. 

The  testimony  of  Ragan  was  that  be  was  the  Cashier  of  the 
Bank  when  these  transfers  were  made  ;  that  the  book  offered 
in  eTidence  was  the  transfer-book  kept  by  the  bank,  for  the  pur- 
pose of  transferring  stock  from  one  stockholder  to  another  on 
said  book;  that  he  transferred  to  the  defendant  the  50  shares 
the  S8th  day  of  March,  1838,  mentioned  on  page  35  ;  and  that 
be  recognized  his  signature  to  the  other  transfers  made  by  Hines 
Holt,  Jr.,  and  W.  T.  Colquitt,  each  of  188  shares,  on  the  19th 
day  of  May, }  838;  and  that  he  had  no*  doubt  they  were  made 
by  Holt  and  Colquitt,  as  it  was  his  duty  as  Cashier  to  witness 
such  transfers  ;  and  he  w*as  not  in  the  habit  of  subscribing  his 
name  as  witness  unless  the  transfers  were  made  as  recorded ; 
but  that  he  had  no  recollection  of  the  same,  or  that  the  defend- 
ant was  or  was  not  present  when  the  same  were  made,  or  then 
or  afterwards  assented  to  them,  or  that  he  had  any  knowledge 
thereof. 

Upon  this  evidence  the  charge  of  the  Court  was  predicated ; 
namely,  that  the  transfer  of  stock,  in  the  stock-book  of  the  bank, 
to  the  defendant,  was  prima  Jhcie  evidence  of  the  ownership 
thereof;  and  that  it  was  not  necessary  to  the  plaintifi  's  recovery 
tiwt  be  should  prove  the  same  by  other  evidence,  or  that  he 
should  prove  tiie  defendant's  purchase  or  subscription  for  the 
same,  or  his  assent  or  knowledge  of  said  transfers  in  his  name 
or  to  him.  That  said  transfers,  being  made  on  l^ie  books  of 
the  bank  kept  and  used  for  that  purpose,  his  assent  thereto 
would  be  presumed ;  and  that  it  was  incumbent  on  the  defend- 
ant to  plead  and  prove  that  he  did  not  own  the  same ;  and  that 
it  was  for  the  Jury  to  decide  (if  at  all)  how  far  the  evidence  had 
rebutted  such  presumptive  proof  on  the  said  transfer-book;  and 
if  it  had  been  rebutted,  then  the  defendant  was  not  liable  as  the 
owner  of  said  stock. 

This  objection  turns  upon  an  alleged  improper  direction  by 
the  learned  Judge,  upon  the  suffieiency  of  the  proof  to  show, 
frimafmey  the  acceptance  by  the  defendant  of  the  transfer  of 
the  three  hundred  and  seventy-six  shares  of  stock  by  Holt  and 
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Colquitt ;  and  it  is  undaubtedly  one  of  a  very  ieipprtaiit  chai- 
acter,  as  it  involves  the  practice  of  Stock  Exchange  genevfiUy. 
I  have  no  doubt  that  the  understanding  of  the  country  is^  that 
hank  books  are  admissible  to  prov^  the  transfer  of  slock. 

[17.]  And  although  this  transfer  be  neither  literally  and  tech- 
nically a  ^'  deed,  bond,  bill,  single  or  several  note,  draft,  reoeipt 
pr  ordei,"  in  the  language  of  the  Judiciary  of  1799,  still  we  axe 
atrongly  inclined  to  hold  that  if  this  defendant  was  sued  upon 
this  transfer  of  stock,  from  which  his  assent  and  acceptance  arc 
implied,  that  he  ought  not  to  be  permitted  to  deny  that  this  was 
bi^  act,  unless  be  would  make  a&iavit  to  the  truth  of  his  answer 
and  defence.  This  would  certainly  be  in  accordance  with  the 
spirit,  if  not  the  very  letter  of  the  Statute.  This  transfer,  if  Inma 
Jide^  is  a  contract  of  purchase  between  him  and  the  former  own*- 
Qrs,  for  this  stock,  which  is  reduced  to  writing  by  the  Cas^r 
oa  the  books  of  the  corporation,  kept  for  that  purpose.  If  the 
action  against  him  was  upon  this  contract,  would  the  defendant 
be  permitted  to  deny  that  it  is  his  act,  or  deed^  if  you.  pJeeae, 
except  under  oath?  And  would  not  this  construction,  ioapoaing 
as  it  does,  no  undue  buiden.  upjon  the  party,  obviate  a  diffical^ 
which  may  otherwise  greatly  embarrass  thie  Siliock  Exchange 
business  ?  In  ninety  cases  out  of  a  hun4red,  the  traasler  on  the 
books  of  the  corporation  is  the  only  evidence  in  the  matter; 
and  when  sought  to  be  made  liable  upon  this  tran^er^  while  he 
Qnj^bt  not  to  be  required  to  prove  a  negative,  to  wit :  thai  he 
did  not  agree  to  the  transfer ;  still  it  is  not  unreasonable  to  bold 
that  the  defendant  shoiUd  verify  his  plea  of  repudiation.  The 
onus  would  then,  be  ca^  upon  the  opposite  party,  to^  prore  tkit 
the  transfer  was  made  with.  tbi9  knowledge  and  consent  of  tibe 

defendant* 

But  there  is  another  view  of  thi^  quesl^..  By  the  charter,  a 
book  was  to  be  kept  for  the  purpose  of  transferring  the  stock  of 
this  bank.  This  book,  the  charter  declares,  shall  be  subje^  to 
the  inspection  of  the  sto^ckholders.  Mr.  TKorntoii,  tibe  defend- 
^t,  waa  the  owner  of  a,  hundred  sbar es  of  the  stock  c^  this 
qoa^pa^y)  at  the  tisc^e.  ot  this  alleged'  transfer  frooL  Cok^uitt  an4 
^filt,    In,  ^  qontest  b^twjeiMi.  Mo|  mi  tk^  biU-Md«r^  wttlhe  not 
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be  bdtitid  by  thie  titinsfer,  the  entry  of  it  being  mad^  on  tfa6 
books  of  the  bai^  by  the  cashier  of  the  corporation  of  which  h€ 
^iTM  a  member,  Md  free  access  being  provided  to  him  for  the 
purpose  of  inspection  ?  It  would  seem  that  be  bannot  be  deem^ 
<»d  a  stranger  to  the  transaction ;  especiaHy  with  one  Who  ia  s 
dranger  to  the  cmporation.  Upqn  this  point  I  have  felt,  I  coH* 
fess,  more  embarrassment  than  any  other  contained  in  the  t^ 
cord* 

[18.]  %A.  The  next  complaint  is,  that  the  Judge  erred  in  that 
jfKntion  of  his  charge  in  which  he  said  to  th^  i^ty^  thut  if  ttem 
possession  of  the  banking  house  and  lot  was  relied  ikpon  by  the 
defendant,  as  frima  Jhck  evidence  of  title  in  the  bank  or  its  as«^ 
sighee,  then  such  ]>ossession  must  be  conttnued  trp  to,  ef  sub^ 
sequent  to  the  rendition  of  the  judgment  against  said  assignee ; 
that  in  orJer  for  such  possession  to  be  any  evidence  of  title,  It 
was  incumbent  on  the  defendant  to  prove  the  same  in  said  bank 
or  the  assignee,  or  that  the  person  in  possession  held  iinder  him^ 
at  or  subsequent  to  the  date  of  the  judgment. 

This  charge  was  founded  upon  a  part  of  the  10th  plea,  which 
was  not  demurred  to,  and  the  evidence  of  A.  B.  Ragan. 

The  portion  of  the  lOtb  plea  referred  to  was,  that  ^  there  wail 
real  and  personal  estate  belonging  to  the  Phmters'  and  Meohan** 
les'  Bank  of  Columbus  to  the  value  of  fifty  thousand  doHars, 
upon  which  the  plaintiff  had  not  levied  his  e^eeutkm ;  and  a0 
part  of  said  property,  there  was  the  late  banking-house  and  lot 
occupied  and  owned  by  said  bank  at  the  time  of  the  forfeiture 
of  its  charter,  and  a  large  three-story  brick  buildings  at  tbei 
tfpper  end  of  Broad  street  in  the  City  of  Columbus,  known  aH 
lot  No.  1^6,  and  the  north  half  of  City  lot  No.  183,  which  w«» 
of  the  value  of  $dO,000,  and  subject  to  kvy  and  sate  Uttder  die 
plaintiff's  demand. 

The  evidence  ot  Ragan,  in  reference  to  this  matter  was,  that 
Ibe  bank  in  18^*^,  built  a  banking-house  in  the  Ciiy  of  Coluiki* 
bvs,  on  the  west  side  of  Broad  street,  and  occupied  the  M66i^ 
upto  tfee  tin^e  of  its  final  fhilure  in  the  spring  of  1^3.  Sinc« 
that  time,  the  banking-house  had  been  im  the  posaassioii  (^f  Jakttf 
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Banks,  the  agency  of  the  Bank  of  Branswick,  Alfred  Iverson, 
and  others.  ^ 

The  objection  to  the  charge  is,  that  it  was  hypothetical  and 
wholly  unauthorized  by  the  plea  and  proof;  there  being  no  pre* 
tence  in  any  part  of  the  case,  that  the  title  to  diis  banking-house 
and  lot  and  to  the  other  real  estate  named,  was  ever  in  the  as- 
signee of  the  bank«  Moreover  it  is  aigued,  that  the  banking* 
house  and  lot  was  proven,  prima  fiait^  to  be  the  property  of  the 
bank ;  and  such  property  as  was  by  law  and  the  repeated  ad- 
judications of  this  Court,  the  subject  of  leyy  and  sale,  under 
the  jL  Jh,  against  the  bank.  That  Ragan  having  proven  pos- 
session and  occupancy  of  the  bank  up  to  its  final  failure  in 
1843,  in  the  absence  of  other  evidence,  this  was  title ;  and  such 
as  subjected  the  property  to  seizure  and  sale  under  the  execu- 
tion. * 

It  is  admitted  that  the  charge  of  the  Court  may  have  been 
well  enough,  if  there  had  been  a  levy  and  claim,  or  even  any 
other  title  set  up  in  any  third  party.  But  having  shown  posses- 
sion and  occupancy  up  to  the  time  of  final  failure  in  1843,  it 
ought  to  have  been  left  to  the  Jury  to  say,  even  if  a  transfer  had 
been  velied  upon  to  any  party,  and  especially  to  some  of  those 
proven  to  have  followed  in  mere  possession,  whether  such  trans- 
fer, <i^kr  fiital  faHwtt  in  1843,  could  be  made,  except  tn  JrwA 
of  the  rights  of  atediton* 

It  will  be  observed^  that  by  the  return  of  wuUa  h(ma  upon  the 
execution  against  the  assignee  of  the  bank,  the  plaintiff  had  es- 
tablished a  case  of  finsiM,  Jadt  insolvency  against  the  corpo- 
ration, so  as  to  entitle  him  to  proceed  against  the  stockholder, 
under  the  uUimde  redempHan  clause  in  the  charter.  The  proof 
offered  in  relation  to  this  banking-house  was  to  rebut  the  evi- 
dence of  the  insolvency  of  the  bank,  and  to  show  that  there  was 
property  belonging  to  it,  subject  to  the  plaintiff's  demand. 
There  was  no  evidence  of  iiikotkred.  Pouession  alone  was  re- 
lied on  to  prove  property  in  the  bank.  Wherein  does  this  case 
differ  from  that  of  a  levy  and  claim,  in  which  issue,  it  ia  admit- 
ted, the  chaige  would  have  been  unexceptionable  ? 

But  in  any  event,  was  not  the  learned  Judge  right  in  giving 
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tbe  iostructioQ  ixrhich  be  did  to  the  Jury  ?  Relying  upon  occu- 
pancy alone  as  the  evidence  of  title,  ought  not  the  possession  to 
have  continued  in  tlie  bank,  or  its  assignee,  up  to  oraubaequent 
to  tbe  rendition  oi  tbe  judgment  against  tbe  assignee  ?  or  was 
it  not  incumbent  on  the  defendant  below  to  prove  that  Banks^ 
the  Brunswick  Bank  and  Iverson,  held  under  the  corporation,  or 
its  legal  representative  ?    We  think  so,  most  indubitably. 

But  it  is  said  that  the  charge  was  unauthorized,  inasmuch  as 
there  was  no  pretence  that  the  banking-house  was  ever  in  pos- 
session of  the  assignee. 

Concede  that  to  be  so,  the  law,  as  an  abstract  proposition,  was 
nevertheless  correctly  submitted ;  and  it  does  not  lie  with  the 
defendant  to  find  fault  because  the  charge  was  more  favorable 
than  he  asked  tor,  or  even  than  the  testimony  authorized.  It  is 
true,  that  there  was  not  a  particle  of  proof  to  show  that  Alex- 
ander, the  assignee,  was  in  the  occupancy  of  this  property,  or 
that  those  persons  who  were  in  possession  since  the  failure  of 
tbe  bank,  held  under  the  assignee.  And  yet,  the  Court  charges^ 
that  if  the  Jury  should  find  either  of  these  facts  to  exist,  that 
then  the  verdict  should  be  for  the  defendant  Had  the  verdict 
been  the  other  way,  we  must  say  there  would  have  been  goo4. 
cause  of  exception  on  the  other  side. 

Nor  is  it  true,  that  the  testimony  established  tUbt  the  banking* 
house  ai^d  lot  was,  prima  facU^  the  property  of  the  bank,  so  as  to 
subject  it  to  levy  and  sale  at  the  instance  of  the  plaintiff's  de- 
mand* It  may  have  been  in  the  occupancy  of  the  bank  up  to 
tbe  time  of  the  JaUure  in  the  spring  of  1843,  and  conveyed 
subsequently  to  that  time,  to  some  of  those  persons  who  were 
afterwards  in  possession,  according  to  the  evidence  of  tbe  witness 
Ragan,  or  to  any  body  else ;  and  such  transfer,  if  bona  Jid€f 
would  have  been  good  against  Lane^  tbe  creditor. 

In  Corey  vs.  Gtto,  (10  Go.  R.  9,)  this  Court  held  that  an  as- 
signment made  by  an  mtoheni  bank  to  pay  an  existing  debt  to  a 
creditor,  is  neither  void  by  the  general  law,  nor  by  the  Act  of 
1818,  even  where  the  effects  assigned  are  larger  than  would  be 
reasonably  sufficient  to  pay  the  debt,  and  accompanied  with  a 
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stipulation  that  the  excess  shall  be  returned  to  the   bank ;  but 
on  the  contrary,  that  such  transfer  was,  per  «e,  valid. 

In  one  of  the  earliest  decisions  made  by  this  Court,  it  was 
held,  that  the  fact  that  a  man  is  insohent  when  he  transfers  his 
effects,  does  not  make  the  conveyance  void ;  but  that  be  may 
sell  his  estate ;  the  Act  of  1818  not  divesting  him,  because  lie  is 
insolvent^  of  the  right  of  dominion  over  his  property.  1  Jfetfy, 
167. 

Artificial  persons  or  corporations  enjoy  the  same  right  in  this 
respect,  as  natural  persons.  And  notwithstanding  the  sound* 
ness  of  the  principle  in  regard  to  preferences,  as  applied  to  cor- 
porations, is  doitbied  in  Robins  et  aL  vs.  Enly  et  al,  (1  Smedes  and 
Marshall  Ounnceryj  208,  269,  266,)  and  a  general  assignment 
by  a  bank,  though  admitted  to  be  tfaUdy  was  declared  in  The  Stale 
vs.  The  Real  Estate  Banky  (5  Pike^  696,  607,)  to  be  a  good  cause 
of  forfeiture  of  its  charter ;  still,  that  a  bank  or  other  corpora* 
tion,  in  a  state  of  insolvency,  possesses  the  same  right  that  an  in- 
dividual possesses  to  make  a  transfer,  is  settled  by  a  conclusive 
weight  of  authority.  CaUin  vs.  Eagle  Bank^Q  Qmn.  233,  242. 
Snv77tgs  Bank  vs.  Bates,  8  lb.  606,  612.  The  Bank  of  Marylandy 
6  G%IL  tr  Johnson  J  206,  219.  Bank  V.  S.  et  al.  vs.  Huik^  4  B. 
Monroe^  423,  429.  Dana  vs.  The  Bank  of  the  UnHed  States^  6 
Watts  if  Serg.  s!^4,  243.  Hopkins  et  al.  vs.  J%e  OattaHn  Tttm- 
pike  Co.  4  Humphrey s,  403,  410.  Connay  etal.ex  parley  4  Pike^ 
306,  363.  And  see  opinions  of  M7\  Kentj  lb.  Jipp.  XII.  and  in 
6  Humphreys,  532. 

If,  then,  the  presiding  Judge  had  left  it  to  the  Jury  to  say,  as 
it  is  insisted  he  ought  to  have  done,  *^  even  if  a  transfer  bad 
been  relied  upon  to  any  jxtrtyj  and  especially  to  some  of  those 
known  to  have  followed  in  mere  possession,  whether  such  trans* 
fer,  q/ier  final  Jmlwe  in  1843,  cou)d  be  made,  except  in  fraud  of 
the  rights  of  creditors,"  {Briefs  106,)  it  would  have  been  misdi- 
rection ;  the  law  being  well  settled  that  this  may  have  been 
done. 

[19.]  3d.  llie  next  ground  of  error  is,  as  to  wkat  transpired 
when  the  Jury  returned  into  Ck)urt,  after  having  retired  to  tfieif 
room,  to  receive  at  their  own  request,  further  instructions  as  to 
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the  effect  of  the  testimony  of  the  witness,  Ragan,  with  regard 
to  the  assets  turned  over  to  him  by  Mr.  Lee,  and  to  inquire 
\vbether  said  testimony  was  ruled  oat,  or  was  before  tliem  for 
their  consideration. 

The  Jury  were  informed  that  the  evidence  was  not  ruled  out, 
but  was  bf  fore  them ;  and  that  the  legal  effect  thereof  was  not 
to  defeat  the  recovery  ojT  the  plaintiff,  unless  it  proved  property 
the  subject  of  levy  and  sale  under  the  jfz.  Ja.  against  Alexander 
as  assignee,  and  that  a  return  of  nulla  bona  on  said  fi.  fia,  was 
evidence  of  the  insolvency  of  said  bank,  sufficient  to  give  bill- 
bolders  their  remedy  over  against  stockholders.  And  the  mere 
fa^ct  that  Ragan  received  notes,  &c.  from  Lee,  was  not  mifficieiit 
to  prove  the  same  the  assets  of  said  bank,  but  that  to  eatiibiisfa 
the  fact  that  they  were  the  property  of  said  bank,  it  must  be 
proved  that  they  were  held  by  the  bank,  or  had  been  derived 
from  a   previous  assignee  of  the  bank,  as  assets   of  the  bank* 

That  it  is  error  in  the  CouH,  either  in  its  charge  or  during  the 
progress  of  a  case,  to  express,  or  even  intimate  to  the  Jury,  an 
opiAion  upon  the  facts  or  upon  what  has  or  has  not  been  proved, 
we  readily  grant  Still,  it  is  the  undeniable  privilege,  and  even 
dul}'  of  the  Judge,  when  called  on^  9&  he  was  by  the  Jury  ia 
this  case,  to  state  the  Ugal  effect  of  testimony.  We  are  inclined 
to  think — the  notes  ia  question  being  turned  over  by  Joseph  A. 
L.  Lee,  to  Ragan,  as  the  assignee  of  the  bank — that,  without  fur- 
ther pf oof,  perhaps  they  were,  pmna  facU^  the  property  of  the 
bank.  But  suppose  they  were,  Mr.  Ragan,  who  had  been  ap- 
pointed reci^iver  in  the  plsice  of  Mr.  Alexander,,  took  them  in  his 
official  cliaracter  of  receiver ;  and  these  assets,  if  eollectable, 
and.  the  property  of  the  bank,  could  not  be  reached  and  made 
liable  to  the  plaintiff's  demand  by  process  of  garnishment  or 
any  other  kgoL  means  at  }m  command ;  and  consequently  could 
not  defeat  his  remedy  over  against  the  bill-holder.  See  the  case 
of  FvUd  v$^  Jones  and  Schley^  decided  the  present  term. 

[20.}  4th«  It  is  assigned  as  error,  that  the  Court  said  to  the 
Jury,  "  if  he  decided  wrong  and  the  law  provided  a  remedy  or 
correcting  tribunal,  then  his  decision  might  be  reviewed  and 
connected*" 
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It  is  urged  that  between  this  point  in  this  case  and  the  simi- 
lar point  in  Monroe  vs.  The  StatCy  (5  Ga,  JR.  86,)  that  there  is  not 
a  shade  of  difference  ;  and  that  this  Court  decided  in  the  case 
of  Monroe^  that  it  was  error  in  the  presiding  Judge  to  remind 
the  Jury  of  the  existence  of  a  Supreme  Court  to  which  the  de- 
fendant could  carry  his  case  up,  &c. 

So  far  from  the  decision  in  the  Monroe  case,  and  the  reasons 
for  it,  amply  and  fully  sustaining  this  assignment,  we  think  they 
differ  in  ioto  aselo. 

In  Monroe^s  case,  the  Court,  after  admitting  certain  testimony, 
in  its  charge  to  the  Jury  stated,  that  he  greatly  doubted  the  pro- 
priety of  having  done  so.  Still  that  having  been  received,  the 
Jury  were  bound  to  consider  it  in  making  up  their  verdict ;  and 
then  added,  that  if  error  had  been  committed  through  haste  or 
inadvertence,  that  the  defendant  could  take  the  case  np  to  the 
Supreme  Court  and  have  it  corrected. 

And  this  Court  being  of  the  opinion  that  the  evidence  refer- 
red to  by  Judge  Warren^  was  both  legal  and  proper,  we  felt  con- 
strained to  say  thai  its  force  should  not  have  been  weakened  by 
this  intimation  from  the  Bench.  That  the  remark,  however  well 
intended,  was  calculated  not  only  to  lessen  the  sense  of  their 
own  responsibility,  but  at  the  same  time  to  convey  to  Ae  Jury 
the  idea,  that  the  proof  already  before  them  was  not  suflbHent 
to  acquit  the  defendant.  This  was  the  opinion  of  this  Court  in 
that  case,  and  the  reasons  for  it  In  the  case  before  us,  the 
Court  after  stating  that  he  was  constituted  the  Judge  of  the  hw 
in  civil  cases,  and  that  the  Jury  were  bound  to  regard  the  law  as 
stated  by  him  to  be  the  law  of  the  case,  added  that  if  be  de- 
cided wrong,  the  Supreme  Court  alone  could  correct  his  errors. 
Meaning  thereby,  to  giv^e  the  Jury  to  understand,  that  it  was  for 
the  appellate  tribunal,  and  not  for  them,  to  review  his  judge- 
ments. 

The  two  cases  are  as  widely  apart  as  are  the  poles  from  eaeh 
other.  In  the  one,  the  reference  to  the  Supreme  Court  was, 
tinder  the  circumstances,  improper  and  calculated  to  injure  die 
party.  In  the  other,  it  was  altogether  harmless,  to  say  the  most 
of  it.    Perhaps  it  was  not  amiss  to  remind  the  Juiy,  that  the 
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privilege  and  responsibility  of  rectifying  the  errors  of  law  com- 
mitted by  the  Court,  did  not  rest  with  them^  but  that  the  Con- 
stitution of  the  State  had  conferred  this  power  elsewhere.  Al- 
ter all,  the  new  trial  in  Monroe's  case  was  not  awarded  on  this 
ground,  notwithstanding  it  was  considered  as  an  irregularity  by 
this  Court. 

[21.]  5th.  It  is  further  insisted,  that  in  the  particular  charge 
under  review,  it  was  error  in  the  Judge  to  say  to  the  Jury 
that,  ^'  the  Jury  was  bound  to  regard  the  law  as  stated  by  him, 
to  be  the  law  of  the  case." 

It  will  be  admitted  by  all  who  have  read  our  Reports,  that  no 
Court  in  this  country  has  gone  farther  than  we  have,  to  see  to  it, 
that  the  Judge  did  not  invade  the  province  of  the  Jury. 

[22.]  Even  where  verdicts  have  been  manifestly  against  the 
weight  of  evidence,  still  we  would  not  suffer  them  to  be  disturb- 
ed, unless  they  evinced  by  their  gross  injustice,  passion,  partiality 
or  prejudice.  We  believed  that  the  law  conferred  upon  them  this 
power ;  that  to  the  Jury,  as  a  favorite  and  almost  sacred  tribu- 
nal, was  committed  exclusively,  the  task  of  examining  the  tes- 
timony and  passing  upon  the  merits  of  the  case,  according  to 
their  opinion  of  the  facts  and  circumstances ;  that  we  were 
bound  to  pfesume  in  favor  of  the  purity  of  their  motives,  and 
that  it  was  not  until  the  result  of  their  deliberations  was  such  as 
to  shock  both  the  understanding  and  the  moral  sense,  that  the 
Courts  were  at  liberty  to  interpose  and  control  their  verdicts. 
Beyond  this  toe  vnU  not  go. 

[23.]  For  while  we  have  always  respected  and  secured  to 
the  Jury,  to  the  fullest  extent,  the  right  to  decide  upon  the  facts, 
we  vrill  take  equal  care  that  the  rights  of  the  Court  to  decide  the 
law,  shall  never  be  impaired  or  questioned  by  the  Jury.  Estab- 
lish a  contrary  rule  and  there  is  no  longer  any  certainty  in  the 
law.  The  peace  of  the  country,  the  security  of  life,  liberty  and 
property,  are  undermined  and  destroyed.  A  state  of  things 
would  ensue  which  every  good  man  should  deprecate. 

The  extraordinary  power  claimed  for  the  Jury,  is  invoked 
from  the  comprehensiveness  of  the  terms  of  the  oath  adminis- 
tered to  a  Special  Jury.  They  are  «worn  ^  a  true  verdiot  to 
VOL  xf  68 
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give,  according  to  equity  and  the  opinion  you  entertain  of  die 
evidence  produced  to  you,  to  the  best  of  your  skill  and  knowl- 
edge," &c. 

[24.]  By  looking  back  through  the  old  Statutes,  this  form  of 
oath,  it  seems,  was  that  which  was  originally  prescribed  for  Ju- 
ries in  E]quity  causes  proper ;  and  for  that  purpose  it  was  framed 
with  technical  accuracy  and  aptitude.  Its  phraseology  is  not 
exactly  suitable  to  appeal  causes  on  the  Common  Law  side  of 
the  Court.  But  take  it  as  it  is,  and  what  is  the  obligation  which 
it  imposes  ?  To  give  a  verdict  accordingto  some  vague,  undefined 
and  undefinable  opinion  which  the  Jury  may  entertain  of  Equity? 
Certainly  not.  But  according  to  a  system  of  jurisprudence,  go- 
verned by  established  rules,  and  bound  down  by  fixed  prece- 
dents, from  which  the  Jury  are  not  at  liberty  to  depart,  however  li- 
able to  objection  these  rules  and  precedents  may  be,  in  their  judg- 
ment As  to  the  facts  and  circumstances  of  the  case,  they  are 
to  be  governed  by  the  opinion  they  may  entertatn  of  the  evidence. 
But  as  to  the  to/«,-^for  law  and  equity  in  the  oatb  are  converti- 
ble terms — they  are  not  at  liberty  to  theorize  or  to  speculate  as 
to  that.  This  they  must  receive  at  the  hands  of  the  Court,  and 
administer  it  faithfully.  And  new  trials  will  be  granted  so  long 
as  their  verdicts  are  contrary  to  it. 

[25.]  It  would  be  strange  indeed,  if  the  substitution  of  the 
word  '*  eqtiHy  "  for  lato^  in  the  oath  directed  to  be  administered 
to  a  Special  Jury,  should  work  an  entire  revolution  in  the  judi- 
diciary  of  the  country !  Had  the  Legislature  intended  making 
such  a  change,  they  would  have  effected  it  in  some  more  explicit 
mode.  Such  tremendous  consequences  would  not  have  been 
suspended  upon  the  doubtful  construction  of  the  Juror's  oath. 

It  is  our  settled  conviction,  that  the  rule  which  is  co-eval  with 
jurisprudence  itself,  stiil  exists  here  in  its  utmost  latitude  and 
vigor,  viz  :  that  it  is  the  province  of  the  Court  to  determine  the 
law ;  and  that  if  Juries  will  take  it  on  themselves  and  decide  dif- 
ferently from  the  Court,  a  new  trial  should  be  granted  toHei  quoOeg. 

Gth.  l*be  last  complaint  which  we  shall  notice  is,  what  the 
OMUisel  is  pleased  to  characterize  as  one  of  the  most  remarka- 
ble features  in  the  change,  namely,  the  reference  which  the 
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Judge  made  to  hi^  having  receired  through  the  post  office,  an 
anonymous  letter,  charging  him  with  corruption  and  being  the 
partner  of  Mr.  Dougherty  in  these  bank  cases,  and  threatening 
him  with  personal  violence. 

I  admit  that  a  Judge,  when  he  enters  the  temple  of  justice, 
should  say  to  his  passions  (if  possible)  as  Abraham  did  to  the 
young  men,  when  about  ascending  Mount  Moriah :  '^  aiude  ye 
here,  while  I  go  up  to  worship."  But  harrassed  and  baited,  as 
Courts  too  often  are,  by  the  angry  strifes  and  conflicts  of  coun- 
sel, who  is  sufficient  for  these  things  ?  After  ail,  we  look  upon 
the  remarks  which  fell  from  our  learned  brother  on  tbisoccaflion, 
as  more  a  matter  of  judicial  taste  and  manners  than  of  law ;  and 
we  know  of  no  safer  depository  for  questions  of  this  sort,  than 
the  accomplished  gentleman  who  presides  over  the  Chattaboo^ 
chee  Circuit. 

.We  believe  that  we  have  covered  every  point,  great  and  small, 
niised  upon  this  record.  We  have  intended  to  do  so,  and  the 
conclusion  of  the  whole  matter  is,  that  Ihe  .jadgment  below  is 
right,  and  should  be  affirmed. 


No.  65. — ^EpwABD  Carey,  assignee,  &c.  plaintiff  in  error^  9$* 
Hampton  S.  Smith,  defendant  in  error. 

[1.]  Ad  injiiDCtioa  bill  which  baa  been  twwm  to^  caDQot  be  amended,  bj 
tlriking  out  material  and  nubstaQtive  mutter  and  statements,  allegationt 
and  charges ;  they  are  to  be  corrected  by  the  addition  of  explanatory  or 
supplemental  statements;  and  this  rule  is  as  applicable  to  M  mMim  hUU, 
M  to  those  where  iojanctioDa  are  oatatondiog. 

[t.]  Anendmanta  to  a  bill  can  only  he  granted,  when  the  biU  ia  defective  iu 
partiea,  or  in  the  prayer  for  relief,  or  in  the  omission  or  mistake  of  a  fact 
or  circumstance  connected  with  the  substance,  but  not  forming  the  sub- 
stance itself,  nor  repugnant  thereto;  and  a  party  under  the  privilege  of 
mnetuiinff,  is  not  to  introduce  matter  which  will  constitute  a  mw  hUL 

[8.]  Ad  injnuciioD  bill  will  not  be  amended,  aaleaa  the  propoaed  attendnnnta 
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are  diatioctly  stated  to  the  Coart,  and  verified  by  the  oath  of  the  com- 
plainaot,  nor  unless  a  sufficient  excuse  is  rendered  for  not  incorporatiog 
them  in  the  original  bill ;  and  the  application  to  amend  must  be  made  as 
aoon  as  the  necessity  of  the  amendment  is  discovered. 

[4.]  An  amended  hill  is  considered  as  an  original  bill. 

[5.]  In  Courts  of  Equity,  the  general  rule  is,^hat  where  parties  are  concern- 
ed in  illegal  agreements  or  other  illegal  transactions,  whether  they  are 
nudei  prohibita  or  mala  in  <e,  the  Court,  following  the  rule  of  law  as  to 
participators  in  a  common  crime,  will  not  interpose  to  grant  atiy  relief; 
acting  upon  the  well  known  maxim,  In  pari  delicto,  potior  est,  etmditio 
defendentii  et  possidentis.  In  all  such  cases,  the  rule  is  for  the  Court  to 
leave  the  parties  where  it  finds  them,  giving  no  relief  and  no  countenance 
to  claims  of  that  character. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  on  demur- 
rer, by  Judge  I  vers  on. 

Edward  Carey,  as  assignee  of  the  Bank  of  Columbus,  broagfat 
an  action  at  law  against  Hampton  S.  Smith,  as  a  stockholder  of 
the  Planters'  and  Mechanics'  Bank  of  Columbus,  to  recover  from 
him  the  amount  of  his  ultimate  liability  for  the  redemption  of 
the  bills  of  the  Planters'  and  Mechanics'  Bank,  held  by  the 
Bank  of  Columbus.  The  declaration  averred  that  most  of  the 
bills  were  issued  in  March  and  October,  1838. 

Smith  filed  his  bill  in  Equity  enjoining  the  above  suit,  and 
averring  substantially,  that  long  before  the  institution  of  the 
suit,  the  charters  of  both  the  Planters'  and  Mechanics'  Bank 
and  the  Bank  of  Columbus,  were  forfeited  by  the  judgment  of 
the  Superior  Court  of  Muscogee  County;  that  Carey  "  has  not 
been  constituted  and  appointed  in  any  legal  way  or  by  any  legal 
authority,  assignee  of  the  Bank  of  Columbus,  being  made  by  a 
Board  of  Directors  not  legally  qualified  and  appointed  ;  that  the 
bills  sued  on  were  issued  and  put  in  circulation  when  the  said 
bank  was  in  a  state  of  failure  and  suspension,  and  so  known 
to  be,  by  the  Bank  of  Columbus ;"  that  these  bills  were  not 
receiverl  by  said  Bank  of  Columbus  until  1842,  when  both 
banks  were  in  a  state  of  suspension,  and  unauthorized,  under 
their  charters,  to  transact  business.  Proceedings  at  the  time 
were  pending  to  forieit  their  charters ;  that  when  the  Bank  of 
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Columbus  received  these  bills,  they  knew  that  complainant  was 
no  longer  a  stockholder,  having  transferred  his  stock  long  prior 
to  that  time ;  that  said  bank  positively  refused  to  receive  said 
bills  upon  the  responsibility  of  the  bank  or  its  stockholders,  but 
received  them  upon  the  condition  that  one  John  Banks  and  other 
directors  and  stockholders  of  the  said  Planters'  and  Mechanics' 
Bank  would  execute  their  bond,  personally  binding  themselves 
to  redeem  said  bills,  if  the  Bank  of  Columbus  would  receive 
them ;  such  bond  was  executed  and  the  bills  received  upon  the 
responsibility  of  this  bond ;  that  this  contract  was  ^'  fraudulent 
and  improper"  on  the  part  of  the  banks,  and  ought  not  to  be  en* 
forced  against  its  stockholders.  The  bill  then  charged  as  fol* 
lows: 

**  '*  Your  orator  states  with  regard  to  the  stock  held  in  bis  name^ 
as  appears  upon  the  books  of  said  bank,  he  owned  and  held  in 
bis  own  right  and  for  bis  own  account  only  1425  shares  thereof; 
and  as  to  the  balance  which  appears  by  said  stock  account,  to 
have  been  transferred  to  him,  it  was  not  so.  transferred  with  a  view 
to  any  ownership  thereof  by  him ;  that  he  at  no  time  made  any  pay* 
ment  therefor,  either  in  money,  by  note  or  otherwise,  or  any  promise 
or  contract  for  payment  therefor,  except  a  premiiim  of  one  dol* 
lar  per  share,  to  S.  A.  Bailey,  which  he  paid  by  the  direction  of 
Daniel  McDougald.  He  states  that  said  Planters'  and  Mechan* 
ics'  Bank  was  organized,  as  he  believes,  under  its  charter,  in  the 
spring  of  the  year  1837 ;  that  the  stockholders  who  then  took 
the  stock,  subsequently  declined  to  prosecute  the  business  of 
banking,  without  having  issued  any  bill  or  incurred  any  liabilities 
within  the  knowledge  of  your  orator,  and  soiue  of  them  trans* 
ierred  their  st9ck  to  your  orator ;  that  subsequently,  and  in  the 
year  1838,  it  was  concluded  to  prosecute  said  enterprise,  and 
this  defendant  was  induced,  for  the  benefit '  and  at  the  instance 
of  others,  to  collect  together  other  purchasers  of  said  stock,  and 
in  doing  so,  procured  it  to  be  transferred  to  him,  without  his 
assuming  any  liability  therefor,  either  to  the  bank  or  any  other 
person,  exceptthe  payment  to  Bailey  before  stated.  This  stock, 
to  the  number  of  3564  shares,  thus  transferred  to  your  orator,  as 
will  be  seen  by  reference  to  said  stocl^  account,  was  held  in  his 
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n:tmo,  the  greater  portion  thereof  only  a  few  days,  some  of  it  a 
few  hours,  and  transferred  to  those  persons  for  whom  it  was  pro- 
cured, viz : — 200  shares  to  S.  A,  Bailey,  600  shares  to  D. 
MirDougald,  600  to  M.  W.  Perry,  200  to  John  Banks,  1689 
other  sliares  to  D.  McDougald,  and  273  other  shares  to  M.  W. 
Perry;  and  your  orator  states  that  he  at  no  time  voted  upon  or 
claimed  said  3564  shares  in  his  own  right ;  that  he  was  not  re- 
cop^iized  or  considered  as  the  owner  thereof  by  the  bank  or  any 
of  its  stockholders,  and  that  the  same  was  transferred  to  the 
several  persons  before  stated,  before  said  bank  issued  a  bill  or 
incurred  a  liability  of  any  sort. 

'^  It  is  proper  that  your  orator  in  this  connection,  should  state 
that  the  900  shares  transferred  by  him  on  27th  March,  1838,  in 
equal  numbers  (300  to  each)  to  John  £.  Morgan,  Wm.  A.  Redd, 
and  Wm.  Redd;  senior,  were  his,  and  that  whatever  liabilities 
may  have  attended  to  the  ownership  thereof,  are  his,  as  the  same 
are  transferred  to  and  held  in  the  names  of  the  said  Morgan  and 
Redd,  for  your  orator's  benefit,  and  without  the  intention  on  }ht 
part  of  the  said  transferrees  in  any  manner  to  hold  or  claim  the 
same  for  their  own  at'count ;  and  that  the  said  stock  so  held  by 
said  Morgan  and  Redd,  was  transferred  by  them  or  by  your 
orator  at  their  request,  as  will  appear  upon  the  stock  ledger  and 
transfer'^book,  on  the  28th  October,  1839 — which  transfer  was 
made  upon  the  contract  and  for  the  exclusive  benefit  of  yonr 
orator,  and  as  he  believes,  without  their  knowledge.  (Here  was 
inserted  complainant's  stock  account,  amounting  to  4969  shares.) 
All  of  which  was  transferred  prior  to  the  contract  with  the  Bank 
of  Columbus,  before  set  forth.  That  when  the  Planters'  and 
Mechanics'  Bank  commenced  business  in  February,  1838,  it 
did  so  as  a  suspended  bank ;  that  during  all  the  time  the  com* 
plainant  was  a  stockholder,  though  the  bank  did  not  pay  specie, 
it  was  at  all  times  fully  and  abundantly  able  to  meet  all  its  lia« 
bilities,  and  did  meet  them  in  every  instance  when  called  upon, 
to  the  satisfaction  of  all  persons  having  any  claims  upon  it  of 
any  character  whatever."  ** 

'Hie  bill  further  charged,  that  for  more  than  two  years  after 
die  transfer  of  all  complainant's  stocky  the  bank  continued  busn 
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Bess,  ^^  soroeties  paying  specie  and  sometimes  not,"  ancJ  was  dur* 
ing  all  the  time  solvent;  that  the  persons  to  whom  he  transfer- 
red his  stock,  were  at  the  time  "  for  the  most  part  solvent ;" 
that  long  after  he  ceased  to  be  a  stockholder  the  Legislature 
passed  an  Act  relieving  the  bank  from  the  effect  of  the  suspen- 
sion, if  it  would  resume  and  continue  specie  payment;  and  that 
in  pursuance  thereof,  the  bank  did  resume  specie  payment,  but 
how  long  it  continued  so  to  do,  complainant  was  unabk  to  say  ; 
that  sometime  during  the  year  1841,  in  March  or  April  of  that 
year,  said  bank,  as  well  as  the  bank  of  Columbus,  failed  to  re- 
deem their  bills  in  specie j  and  their  re$>pective  charters  were/or- 
JtUed;  that  complainant  did  not  give  notice  as  required  by  the 
charter,  immediately  on  transferrinfir  his  stock,  but  did  so  long 
before  the  final  failure  of  the  bank,  and  before  the  arrangement 
between  it  and  the  Bank  of  Columbus,  hereinbefore  set  forth  ; 
that  if  liable  at  all,  it  is  only  for  the  uUimaie  redemption  of  the 
bills,  and  that  the  assets  of  the  bank  in  the  hands  of  the  assignee 
bad  not  been  exhausted,  especially  the  balance  of  the  capital 
stock  unpaid,  amounting  to  $750,000 ;  that  the  assignee  of  the 
Bank  of  Columbus  had  compromised  with  John  Banks  and  oth- 
ers for  their  liability  for  the  sum  of  $6000 ;  (the  bill  sought  for 
discovery  as  to  this  arrangement) ;  that  the  banking  house  was 
liable  to  pay  the  debts  of  the  bank,  and  that  Carey  as  assignee, 
should  not  go  upon  complainant  until  he  had  exhausted  his 
remedy  upon  the  bond,  and  the  equitable  assets  in  the  hands  of 
the  receiver.  The  bill  prayed  an  injunction,  and  was  sworn  to 
by  H.  S.  Smith,  the  complainant 

To  this  bill,  Carey,  assignee,  demurred  on  various  grounds, 
and  among  others,  for  want  of  Equity,  submitting  to  answer  such 
portion  of  the  bill  as  sought  for  discovery. 

Subsequently  complainant  served  the  defendant  with  notice  of 
an  amendment  by  which  he  sought  to  strike  out  all  that  portion 
of  the  original  bill  copied  above  and  included  within  the  aster- 
isks, (**)  and  to  insert  in  lieu  thereof  an  amended  bill,  in  which, 
among  other  things,  it  was  charged,  that  shortly  after  the  organ- 
ization of  the  corporation,  it  was  resolved,  ^^  that  in  consequence 
of  the  derangement  of  the  monetary  system  throughout  the  Uni- 
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ed  States,  it  would  be  imprudent  for  the  bank  to  make  any  is- 
sue of  bills,  and  therefore  that  the  bank  would  not  cotnmence 
operations,  but  for  the  present  put  out  at  interest  the  capital  paid 
in  ;  that  subsequently,  it  being  deemed  advisable  to  call  in  the 
capital  and  commence  business,  certain  stockholders,  amounting 
to  3635  shares,  being  unwilling  to  continue  their  investment, 
transferred  their  stock  to  complainant,  merely  to  be  transferred 
to  others  as  they  might  desire  it,  which  was  accordingly  done, 
before  a  single  bill  was  issued.  The  amended  bill  set  out 
more  specifically  the  arrangement  between  the  Bank  of  Colum- 
bus and  the  Directors  of  the  Planters'  and  Mechanics'  Bank — 
the  giving  of  the  bond  by  John  Banks  and  others,  and  charged 
that  this  arrangement  was  made  for  the  benefit  of  the  directors 
giving  the  bond,and  the  bills  were  received  upon  their  credit  and 
responsibility ;  that  Carey,  as  assignee,  has  since  released  the  . 
obligors  in  the  bond  from  all  liability  thereon,  and  is  now  seek- 
ing to  make  the  stockholders  responsible  for  the  bills  received 
upon  the  faith  of  this  bond,  by  the  Bank  of  Columbus. 

Carey  filed  a  demurrer  to  the  bill  as  amended,  to  the  oiode  of 
amending  said  bill,  and  as  to  the  relief  prayed  for,  offering  to 
answer  the  remainder  of  the  bill. 

The  hearing  of  the  demurrers,  and  the  motion  to  amend  came 
on  to  be  heard  together,  when  complainants  moved  still  further 
to  amend,  by  striking  out  the  allegation  in  the  original  bill  as  to 
the  resumption  of  specie  payment  by  the  bank,  and  also  the 
words,  ^^  sometimes  paying  specie  and  sometimes  not." 

Upon  argument  had,  the  Court  below  allowed  all  the  amend- 
ments proposed,  and  overruled  the  demurrer  on  all  the  grounds 
taken. 

This  decision  is  assigned  as  error. 

Law  and  W.  Dotohebtt,  for  plaintiff  in  error. 
B.  Hill  and  Colquitt,  for  defendant  in  error. 
By  the  Court — ^Wabner,  J.  delivering  the  opinion. 
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TIttt  bill  is  filed  by  the  compIainaAt,  fi»r  the  puipose  of 
joining  a  suit  instituted  against  ^him  by  Edward  Carey,  assignee 
of  the  Bank  of  Columbus,  on  the  Common  Law  side  of  the 
Court,  as  one  of  the  stockholders  fit  the  Planters'  and  Mechan- 
ics' Bank  of  Columbus,  for  the  ultimate  redemption  of  the  biUs 
issued  by  that  bank,  according  to  the  provisions  of  the  1 1th 
section  of  the  charter  thereof. 

The  complainant  alleges  in  his  bUl,  that  there  are  various 
equitable  circumstances  which  ought  to  exonerate  tun  from  the 
payment  of  the  bills  sued  on,  as  a  stockholder,  and  especially, 
that  there  was  a  Jtmiiideni  combination  between  a  portion  of 
the  directors  of  the  Planters'  and  Mechanics'  Bank  and  the 
Bade  of  Columbus,  for  the  benefit  of  said  directors ;  and  that 
the  bills  in  question  were  not  received  by  the  Bank  of  Colum- 
bus  (the  assignee  of  which  is  now  seeking  to  enlbcee  the  pay* 
mentth^eof)  on  the  credit  of  the  Planters'  and  Mechanics* 
Bank,  but  on  the  credit  of  a  personal  guarantee  made  by  a  per* 
tion  of  the  directcHrs  of  the  Planters'  and  Mechanics'  Bank,  for 
their  own  personal  benefit  and  (uivate  speculation ;  all  of  which 
vras  well  Imown  to  tlie  Bank  of  Columbus,  when  the  bills  now 
sued  on  were  received  by  the  last  mentioned  bank.  The  prayer 
of  the  bill  is,  that  the  assignee  of  the  Bank  of  Columbus  may 
be  perpetually  enjoined  from  proseeutmg  his  said  suit  on  the  bills 
of  tiie  Planters'  and  Mechanics'  Bank  against  the  complainant, 
as  a  stocldiolder  in  the  last  named  bank,  and  for  other  relief, 
ftc.  To  so  much  of  the  coB(q>lainant's  bill  as  sought  a  discov* 
eiy  fit>m  the  defendant  in  relation  to  the  banking  house  and  lot 
of  the  Planters'  and  Mechanics'  Bank,  and  the  alleged  contract 
or  agreement  in  regard  to  the  same,  the  defendant  answered. 
To  the  other  portions  of  the  biU,  the  defendant  demurred.  Af* 
ter  the  demurrer  was  filed  by  the  defendant,  the  comnlainant 
obtained  leave  of  the  Court  to  amend  his  bill,  by  Mking  cut  mtU^ 
rial  parts  iherwfy  and  to  make  new  and  distinct  allegations  in  rela- 
tion to  the  same  subject  matter ;  which  was  allowed  by  the  Court. 

[1.]  The  defendant  objected  to  the  amendment  of  the  com- 
plainant's bOl,  by  striking  out  material  allegations,  admissions, 
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and  aTensents  oontavned  (berein ;  insisting  tliait  he  was  entxded 
to  demar  to  4ibe  bill  as  it  originally  stood,  with  tbs  adcfitionri 
aftatter  introdneed  by  way  of  amendmenl. 

The, first  question  to  be  considered  and  decided,  is,  whetter  a 
eompiainant  in  an  injunction  bill,  which  has  been  sworn  to  by 
him,  can  amend  it  by  string  out  material  averments  and  alle- 
gations contained  therein  ?  Such  a  practice  caniiot,  in  our 
judgment,  be  sustained,  either  upon  principle  or  by  autlMirity. 
In  VerpUmck  v$.  The  Mercantik  Insurance  Camfonyj  {I  Eir 
rnirdf  Ch,  Rep.  46,)  this  identical  question  appears  to  have  been 
well  considered,  on  an  application  to  amend  an  injunction  biJL 

[S.]  In  that  case  it  was  held,  that  material  and  substantive 
matter,  and  stafteraents,  allegations  and  charges,  which  have 
been  swam  to,  cannot  be  stricken  out ;  they  are  to  be  oorrected 
by  the  addition  of  explanatory  or  supplemental  statements;  and 
this  regulation  was  held  to  be  as  applicable  to  or^nary  sworn 
bills,  as  to  those  where  injunctions  are  outstanding.  It  was 
also  held  in  that  case,  that  amendments  to  a  bill  cao  only  be 
granted  when  the  bill  is  defective  ia  parties,  or  in  prayer  for  re* 
liei^  or  in  the  omission  or  mistake  of  a  fact  or  circumstanoe 
connected  with  the  substance,  but  not  fbrmiiig  the  substance 
itself,  nor  repliant  thereto ;  and  that  a  party  under  the  privi* 
lege  of  amending^  is  not  to  introduce  matter  which  would  con* 
stitute  a  new  biU. 

[3.]  In  Rodgenvs.  Rodgersj  <1  Pag^s  Ou  R  434,)  it  was  held 
that  an  injunction  bill  will  not  be  amended,  unless  the  proposed 
amendments  are  distinctly  stated  to  the  Court,  and  verified  by 
the  oath  of  the  complainant,  nor  unless  a  sufficient  excuse  is 
rendered  for  not  incorporating  then  in  the  original  bill,  and 
that  the  application  to  amend  must  be  made  as  soon  as  the  »e- 
Dessity  of  the  amendtnent  is  discovered.  One  cogent  reason  for 
not  allowing  a  party  complainant  in  a  «t&om  injunction  bill  to 
strike  out  material  allegations  and  averments  therein,  by  way  ef 
amendment,  is,  that  if  he  should  smewt  falsely  far  the  purpose  of 
obtaining  the  injum^ion,  he  might  by  that  means,  destroy  and 
4)bliterate  all  trace  of  the  evidence  of  his  officnoe.  The  Conrt 
below  erred,  in  our  judgment,  in  allowing  the  oomplamant  to 


jQSWBKXSi  JULY  TEBW,  1M3.  547 


Cwey  iM.  Smith: 


driht  «9ii  of  his  biU  the  aveimenls  aad  allegatioits  tuariKed  and^ 
defiigBtited  ia  the  i«cord  before  us* 

The  defenduit  was  entitled  to  demur  to  the  oomplainaBf  s 
bill  as  it  stood)  before  the  order  to  Mrihe  md  was  made ;  ^t  isl 
to  say,  he  wAs  entitled  tos  demur  to  the  complaiuanf  s  bill,  a* 
amended  by  the  itieertioa  of  the  new  matter,  without  any  portioB* 
thereof  being  tkitktn  oui.  The  bill  as  it  was  origbally  twnft  im 
by  the  complainant  and  file4  in  offiee,.  together  with  the  adfti^ 
tional  matter  introduced  by  way  of  amendment,  eonstituled  Me 
€0tnflaiMmPs  billy  at  the  time  the  demuxsrer  was  heard  and  deter- 
mined ia  the  Court  beiow. 

[4.3  An  amended  bill  is  conadered  asfan  onginel  bill*  S  JMbrd* 
doekfs  Ch.  Prac.  369.  At  the  May  Term,  1852^  the  defendant 
filed  additional  grounds  of  demurrer  ^to  the  complainant's  bill,  aar 
amended,  the  second  ground  of  which  is  in  the  following  words-*^ 
**  And  for  further  cause  of  .demurrer  to  said  bill  as  amended,  thia 
defendant  sheweth  that  the  complainant  shews  by  his  amd 
mnended  bill,  be  has  been  guilty  of  a  violation  of  the  eharter  oC 
the  Planters'  and  Mechanics'  Bank,  and  of  committing  a  gyoaa 
fraud  in  the  oigaaieation  of  the  same,  and  therefore  is  not  enti« 
tied  to  come  into  a  Court  of  Equity,  and  ask  relief  from  the  coi^ 
aequeaees  hereof*"  , 

[5.]  It  is  undoubtedly  a  principle  of  Equity  jurisprudence,  thai 
he  whe  seeks  equity,  must  come  into  Court  with  (dean  hands. 
The  general  rule  is,  that  where  parties  are  coneerned  in  illegal 
agreements  or  other  illegal  transactions,  whether  they  are  tnofo 
ffoUbiiaj  or  mek  tn  m,  Courts  of  Equity,  IbUowing  the  rule  ol 
Law,  as  to  participators  in  a  common  crime,  will  not  interpose  ta 
grant  any  relief ;  acting  upon  the  well  known  maxim,.  In  pari 
Jelido  foUosr  est  conditio  defendentis  et  pe3side»di».  In  all  suck 
casea  the  rule  is,  to  leave  the  parties  where  it  finds  theo^  gking 
no  relief  and  no  countenance  to  claims  of  that  oharaoter*  1 
Stones  EquUy^  Sd5,  sec.  296.  TAoti^mom  vj.  Tkm^f$ovk^  7  Ferey^ 
470,  This  doctrine  has  been  fully  recognized  and  adopted  hyt 
this  Court,  in  HoweUj  adm.  vs.  Fountain  <t «/.,  3  MM^s  Bep^  17& 
The  question  raised  by  the  defendant's  second  ground  of  de« 
murrec  to  the  complainant's  hill  as  amended^  neeessarily  leada  ua 
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to  inqdre  whether  the  complainant  bj  his  own  allegatioiisin  faii 
bill,  clearly  shows  that  he  activdy  participated  in  the  o^anisa- 
tion  of  the  Planters'  and  Mechanics'  Bank,  as  one  of  the  stock- 
holders thereof;  and  whether  he  was  such  stockholder,  at  the 
time  the  bills  in  controversy  were  issued  by  the  bank  ?  Was 
the  bank  organized  by  the  stockholders  in  accordance  with  the 
provisions  of  the  charter  ?  Were  the  bills  of  the  bank,  from  the 
pa}rment  of  which  the  complainant  seeks  to  be  protected,  issued 
according  to  tfie  provisions  of  the  charter  ? 

To  answer  these  several  inquiries  satisfactorily,  we  must  refisr 
to  the  charter  of  the  bank,  and  to  the  statements  and  allegations 
contained  in  the  complainant's  bill. 

By  the  second  section  of  the  charter  incorporating  the  Plan- 
ters' and  Mechanics'  Bank  of  Columbus,  it  is  declared,  ^  that 
the  stock  of  the  company  shall  consist  of  one  million  of  dollars, 
in  shares  of  one  hundred  dollars  each,  and  the  siockkotders  in 
said  banky  are  htrAy  required  to  pay  hoeniy-five  per  cenL  an  ike 
amawd  of  their  capilUd  siock^  in  speciej  before  the  Board  rfmndr 
art  ehall  be  permitted  to  inue  their  bank  naiet.*^ 

The  charter  of  the  bank  then,  it  vnll  be  perceived,  imperative' 
ly  required  that  the  stockholders  should  pay  in  th<s  sum  of  two 
hundred  and  fifty  thousand  dollars  in  epecie^  before  the  company 
should  be  permitted  to  issue  their  bank  notes. 

By  the  4th  section  of  the  charter  it  is  declared,  that  **  for  the 
well  ordering  of  the  affairs  ef  said  corporation,  there  shall  be 
seven  directors,  who  shall  be  elected  as  soon  as  the  sum  of  two 
hundred  and  fifty  thousand  dollars  tn  specie,  alhall  have  been  paid 
mhythe  Hodcholders  of  the  bank,  and  the  President,  Directors, 
and  Cashier,  are  hereby  expressly  inhibited  fiom  the  issuing  of 
their  bank  noies^  until  they  have  qficiaUy  and  under  oath^  noised 
ike  Qaaemor  that  the  provisums  of  this  charter  hone  been  Utaralty 
and  sIriaUy  complied  imtA."    Atnce,  125-6. 

This  section  of  the  charter  demonstrates,  in  unequinocal  termSf 
tbe  meaning  And  intention  of  the  Legisbture,  in  regard  to  the 
organisation  of  tins  bank. 

it  was  the  intention  of  tlie  Legislature  to  protect  the  comnu- 
nity  against  the  evil  consequences  of  a  depreciated  paper  currency^ 
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by  ezpieady  inbibiting  die  company  from  ismiing  thtir  bank 
notes,  until  the  provisions  of  tbe  charter  had  been  Hkrallf  and 
drietty  complied  wUh*  This  charter  was  accepted  by  the  stocks 
hoMera  in  ike  iermi  which  die  Legislature  enacted  it,  and  they 
consequently  are  bound  by  Ut  ftovitiom*  lite  oompbinant  was 
(me  of  the  original  corporators  and  stockholders  ki  the  Planters' 
and  Mechanics'  Bank.  Now  let  us  turn  our  attention  to  the  state* 
ments  and  aOegations  contamed  in  die  complaiaant's  bill,  and 
see  in  what  manner  this  buik  was  organised,  and  under  what 
circumstances  most  of  the  bills,  now  the  subject  matter  of  con- 
troversy, were  issued  by  the  bank. 

The  complainant  in  the  amendment  to  his  bill,  avers,  that 
on  die  30th  December,  1836,  he  with  others,  accepted  the 
charter,  and  that  he  subscribed  for  stock  to  the  number  of 
twelve  hundred  and  sixty-four  shares,  and  paid  upcm  tbe 
same  thirty-one  thousand  six  hundred  dollars,  or  twenty-five 
per  cent.;  that  shorUy  after  the  organisation  of  the  baric, 
the  eomphdoant,  with  the  other  stockholders,  held  a  meet- 
ing, when  it  was  resolved,  that  in  consequence  of  the  de- 
rangement of  the  monetary  system  in  the  United  States,  it  woidd 
be  imprudent  for  the  bank  to  make  any  issue  of  bills,  and  that 
tbe  bank  would  not  commence  operations  under  the  charter,  but 
would  for  tbe  present,  futoviul  intently  ihe  ctqrital  fkrid  in  ;  that 
in  the  beginning  of  the  year  1838,  a  portion  of  tbe  sfcockholdeis 
deemed  it  adioisaUe  to  coil  m  their  c&pUal  etode,  and  commence 
business,  and  that  Terry,  Pope,  and  others,  who  owned  thirty- 
six  hundred  and  thirty-five  shares  of  stock,  being  unable  or 
unwilling  to  continue  their  investment  in  stock,  transferred  the 
same  to  the  complainant,  so  that  he  might  transfer  it  to  suob 
persons  as  might  apply  therefor,  and  that  said  shares  were  trans- 
ferred by  him,  to  Bailey,  Banks,  and  others,  before  the  bank 
issued  any  bills ;  except  seventy-one  shares,  vrinch  complainant 
retained  fi>r  himsdf,  making  him  the  owner,  on  the  8th  day  <^ 
Februaiy,  1838,  of  thirteen  hundred  and  thirty-five  shares  of 
stock ;  prior  to  which  dsy  the  bank  had  made  no  issue.  In 
Septembnr,  1838,  the  complaiimnt  purchased  forty  shares  of 
stock,  and  in  January,  1839,  be  purchased  fifty  shares,  making 
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his  aggregate  namber  of  shares  of  stoek  in  the  bank,  on  tke  5di 
day  of  Janaary,  1839,  fourteen  hundred  and  seTeat7-6ve  shares. 
By  reference  to  the  declaration  which  is  attached  to  the  com- 
plainant's bill,  and  made  a  part  thereof,  it  a|:^ars  that  most  of 
-the  bills  sued  on,  were  issued  by  the  bank  in  the  year  1838, 
»during  the  time  the  complainant  was  a  stockholder,  he  ha^wg 
:SQld  his  stoek  as  he  alleges,  ia  October,  1839. 

The  complainant  then,  was  one  of  the  origimd  stockhoMem 
'.when  the  bank  was  organized ;  oiiginally  subscribed  for  twdve 
itmitdred  and  sixty<*four  shares  of  the  stock ;  was  the  owner  of 
tthirteen  hundred  and  thirty-five  shares  ot  stock  on  the  8th  Feb- 
mmry,  1838,  and  on  the  5th  day  of  Janaary,  1839,  owned  ibni^ 
teen  hundred  and  seventy-five  shares  of  the  stock  of  the  Plaft- 
iers'  and  Mechanics'  Bank  of  Columbus.  In  October,  1839,  he 
iScAcI,  and  transferred  all  his  stock  in  the  bank.  From  the  30lb 
EDeoemb^,  1836,  up  to  the  28th  day  of  October,  1839,  the 
coospiainant  was  a  large  stockholder  in  this  banking  company. 

We  have  seen,  that  by  a  resolution  of  the  stockholdeffs,  the 
tcapitel  stock  of  the  bank  paid  in,  was  put  aid  at  intered  shortly 
-after  its  organization ;  but  whether  it  w9s  put  out  at  intefest  in 
ihe  ^hsflds  of  the  stockholders  or  other  persons,  ikis  record  does 
Slot  iaakmrn  us.  The  complainant  alleges  that  in  the  beginning 
<cf  the  jpear  1838,  a  portion  of  the  stockhddera  deemed  it  takritt^ 
Me  to  4nU  in  their  capital  stock,  and  commence  business ;  but  it 
OS  not  sdieged  that  any  portion  of  the  8tocIdiolder&  did  in  Jkdf 
«eaU  OS,  and  adually  pay  tn,  the  capital  stodc  of  the  bank,  which 
had  been  by  resolution,  pui  out  at  interesL  Deeming  it  admsMi 
-ia  caH  in  the  capital  stock  of  a  bank,  which  had  been  put  out  al 
antesest  kj  the  stockholders  thereof,  is  one  thing — ^the  adud 
€tdliaig  A  is,  and  paying  ii  i^i,  is  another  and  quite  a  diffiurenl 
<thittg,«t  least,  so  far  as  the  bill-holders  are  concerned. 

One  «f  tlie  counsel  for  the  complainant  states,  that  the  omissien 
to  aUe^  tirat  the  capital  stock  put  out  at  interest,  was  acbuUly  paid 
in,  wasa  austake  of  the  pleader.  We  have  only  to  say,  that  if  sack 
be  theeaiite  of  the  omission,  it  is  a  most  foriunaie  circumstanoe 
for  the  cemplainMit,  if  the  record  in  the  case  of  Lane  us.  Tion^ 
Un^  which  has  been  argued  in  connexion  with  this  case,  he  iru$p 
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It  fxppwTB  from  the  testitkoiiy  of  Rapm^  wfaiehtt  in  ^  record 
of  that  case,  that  he  was  the  Caahi^  of  the  bank  in  1838^  whem 
it  first  oommtiieMi  issuing  bills ;  that  the  bank  did  not  haire  but 
little  specie  on  band,  or  in  its  vault — not  exceedinf  eight  hnn* 
dned  or  one  thousand  dolfauMi ;  and  that  two  hundred  and  eiglU]f» 
or  three  hundred  thousand  dollars  in  bills,  were  issued  by  the 
bank  in  1838.  The  facts,  as  diacJoaed  by  the  necerd,  hi  the 
caee  of  Lme  vs.  Tharrdan^  being  Judid^Ui/  vaada  known  to  tis^ 
9»i  that  case  having  be(»a  argued  in  oonneanon  with  this^ 
has  induced  us  to  scrutinize  the  complainant's  allegation  in 
regard  to  cdUing  in  the  dock^  more  closely  than  we  otherwise 
should  have  done.  With  that  record  before  us,  we  conclude 
that  the  cession  uf  the  complainant  to  state  that  the  cafatal 
stock  f^  the  •bank  put  oat  at  mterest  was  adHoUy  paid  in^  when 
the  bank  commenced  issuing  bills  in  1838,  was  not  a  wi$iak$ 
i^iht  pUader.  The  complamant  shews  by  his  bill,  that  the  cnp- 
ital  stock  of  the  bank  was  put  out  «i  nderesi  previous  tpthe  year 
1838,  but  does  not  shew,  that  it  was  rMumed  to  the  bajJc  when 
most  of  the  bilhi  in  controversy  were  issued  daring  tbaty^ar^ 
The  complainant  has  failed  to  shew  qfinnaiweliij  that  the  pffovi-> 
sions  of  the  charter  were  compHed  with  in  that  particular.  When> 
the  bills  were  issued  in  1838,  he  shews  that  the  eapilal  dtook 
of  the  bank  was  put  mi^  but  has  failed  to  riiew  that  it  was  ever 
again  pui  inh  the  bank*  We  have  tbns  {%r  considemd  this  quea*- 
tion,  as  if  the  capital  stock  of  the  bank  had  been  originally  paid 
in  by  the  stockholders,  in  specie,  as  required  by  the  dbarter* 
Does  the  complainant  shew  that  it  vras  sa  paid  in  ?  So  far  &om 
shewing  that  the  capital  stock  of  the  bank  was  paid  in  by  the 
ntoekholders  tin  «fMeie,  the  contrary  is  most  clearly  demonstrated. 
The  complainant  alleges  in  his  amendment  to  his  biU,  that  ^^ibe 
books  (^subscription  were  epened  in  pursuance  of  ike  chi^fiUsr^  and 
that  he  subscribed  for  stock  in  the  bank  to  the  number  of  twelve 
hundred  and  sixty-four  shares,  and  paid  upon  the  same  the  sum 
of  thirty- one  thousand  six  hundred  dollars^  or  twenty-five  per 
cent"  By  the  second,  section  of  the  charter,  as  we  have  already 
shevm,  the  stockholders  were  reqwed  to  pay  twentynfive  per 
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cent,  on  the  amount  of  their  capttnl  atock  tn  ipeeky  brfore  tf>e 
oampany  could  issue  their  bank  notes. 

Atthough  the  complainant  states  that  **  the  hooks  of  mAocrif* 
Hon  noeire  opened  in  pursuance  of  the  charter,"  he  does  not  allege 
that  the  thirty-one  thousand  six  hundred  dollars  was  paid  by 
him  til  tpocie ;  or  that  it  was  paid  in  pumtance  of  tho  charter* 
The  books  of  subscription  may  have  been  opened  in  pmimame 
of  ike  dkrrieT)  4>ut  it  does  not  necessarily  -followy  that  the  com- 
piainaat  paid  the  twenty-five  per  cent  on  the  amount  of  his  cap- 
ital «toek  in  epeciej  in  pursuance  ofihe  cktaler. 

If  the  twenty-five  per  cent,  on  the  amount  of  the  complain* 
ant's  capital  stock  was  in  fact  paid  by  him  th  specie  in  porsnance 
of  the  charter,  why  did  he  not  so  allege  it  ?  It  was  a  moat  ma- 
ieriat  averment  fi>r  him  to  make,  in  order  to  invoke  the  aid  of  a 
Court  of  Equity  to  grant  him  the  relief  which  he  seeks. 

Whether  the  thiity-one  thousand  six  hundred  doUasa  was 
paid  in  1^  the  complainant  in  the  bills  of  suspended  bearka,  or 
in  stock  notes,  this  record  does  not  inform  us.  In  regard  te  the 
thiity-five  hundred  and  sixty-four  shares  of  the  stock  which  was 
transferred  to  the  complainant  in  the  beginning  of  ttie  year  1836, 
by  Terry,  Pope,  and  others,  and  by  him  re^ransferred  to  Bailey, 
Banks,  Perry  and  McDougald,  there  is  no  allegatfon  tkei  day 
iking  wastverpaid  intothe  bank  on  thaistock^  either  by  die  origi« 
nal  subscribers,  the  complamant,  or  those  to  whom  be  traasfer- 
red  itj  alike  time  ike  company  commenced  issuing  their  benJk  noUSj 
in  1838;  but  the  presumption  is  veiy  strong,  firom  what  the 
complainant  does  allege,  that  nothing  was  paid  on  tkai  sMk  tip 
to  that  time. 

The  complainant  states  in  the  original  portion  of  bis  biH,  ttiat 
that  stock  was  not  transferred  with  a  view  to  any  ownership 
tfiereof  by  him ;  thai  he  alt  no  imie  made  any  pofpneni  fhtrefw^ 
either  in  money,  by  note,  or  otherwise,  or  any  promise  or  conltnd 
fif  payment  ihere/br^  except  a  premium  of  one  dollar  per  share 
to  S.  A.  Bailey,  which  was  paid  by  direction  of  D.  McDoagald ; 
that  in  the  jrear  1838,  it  was  concluded  to  prosecute  the  enterprisOf 
and  complainant  was  induced,  for  the  benefit,  and  at  the  instance 
of  others,  to  collect  together  other.purchasers  of  said  stock,  and 
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in  80  doing,  procured  it  to  be  tmnsfened  to  him,  without  hit 
aaeuming  any  liabilities  iJmefw^  either  to  the  bank  or  to  anj 
other  person,  except  the  payment  to  Bailey,  as  before  stated. 

Now,  if  Terry,  Pope,  and  others,  who  were  the  original  snb- 
scribers  for  the  thirty-five  hundred  and  sixty-four  diares  of  stock, 
had  paid  in  theieon,  the  twenty-five  per  cent,  in  specie,  as  re- 
quired by  the  charter,  it  is  not  reasonabie  to  conclude  that  they 
would  have  transferred  their  stock  to  the  complainant  without 
his  poyi^j  or  at  least  assuming  a  Kabilify  thnefbr ;  which  he 
expressly  states  he  did  not  do.  Nor  does  the  complainant  allege, 
that  those  to  whom  he  transferred  the  stock  paid  fdm  any  thbg 
for  it,  or  that  they  paid  into  the  bank  any  thing  for  the  stock,  ai 
the  Ume  the  complainant  as  a  stockholder,  and  his  transferrees 
as  stockholders,  ^^  prosecuted  the  enterpriser^  of  issuing  the  bills  of 
the  bank,  in  1838.  But  we  are  not  left  in  doubt  that  the  bank 
went  into  operation  in  1838,  and  commenced  issuing  its  bills  in 
open  woUdion  of  Us  charter;  the  statements  of  the  complainant 
furnish  the  most  conchsive  evidence  upon  that  point.  Most  of  the 
bills  sued  on,  it  will  be  recollected,  were  issued  by  the  bank  in 
1838,  and  that  no  bills  were  issued  until  the  beginning  of  that 
year.  On  the  third  page  of  his  original  biU,  the  complainant 
aUeges,  ^'  that  Umg  prior  to  said  bills  bein^  issued  and  put  in 
circulation  by  the  said  Planters'  and  Mechanics'  Bank,  the  same 
was  in  a  state  q[  faiiure  and  suspension^  and  so  known  to  be  to 
the  said  Bank  of  Columbus,  &c."  On  page  nine  of  the  original 
bill,  the  complainant  further  states,  *^  that  when  the  Planters' 
and  Meehanics'  Bank  of  Columbus  went  into  operation,  and 
commenced  issues  and  discount,  and  the  receipt  of  deposits,  m 
Februaiy,  1838,  it  went  into  operation  and  commeaced,  and 
prosecuted  its  business  as  a  suspended  and  nooMpeek-pai/ing 
bank."  The  complainant,  as  it  appears  by  his  own  shewing, 
was  one  of  the  original  stockholders  who  adwdy  contributed  to 
put  this  banking  company  into  opetation— owned  a  large  amoaml 
of  the  stock  at  the  time  most  of  the  bills  wa«  issued,  from  the 
payment  of  which  he  now  seeks  relief  as  such  stockholder. 
And  so  fiu  iiotn  the  stoddbokleis  in  said  banking  company 
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paying  twenty- five  per  cent,  on  the  amount  of  their  capital  stock 
in  speckj  before  issuing  tlieir  bank  notes,  as  specially  required 
by  the  charter,  the  bank,  in  the  language  of  the  complainant, 
"  long  prior  to  the  bills  being  issued  and  put  in  circulation,  was 
^n  a  state  o(/ailure  and  mspension,^^ 

It  is  true,  the  complainant  alleges  in  the   amendment  to  his 
bill,  that  on  the  28th  day  of  October,   1839,  when  he  bona  fid€ 
sold  out  all  his  stock  in   said  bank,   it  was  perfectly  sotverdy 
having  a   large  surplus  Jimd.    Tn  what  that  large  surplus  fund 
consisted,  we  are  noi  informed.    It  however  required  no  prophetic 
vision  to  discover,  that  a  bank  oi^nized  as  this  was,  without  any 
specie  basis  for  the  redemption  of  its  bills,  could  not  long  main- 
tain its  credit,  when  settlement  dayshould  arrive ;  especially,  as 
when  its  bills  were  first  issued  and  put  in  circulation,  "  it  was  in 
a  state  of  failure  and  suspension?^    The  consequences  resulting 
from  this  illegal  transaction,  furnishes  a  melancholy  portion  of 
the  history   of  our  State,   as  those  who  confidingly  exchanged 
their  labor  and  produce  for  the  bills  of  the  bank,  can  bear  am* 
pie  testimony.    It  was  urged  on  the  ai^ument,  that  the  Act  of 
10th  Dec.  1841,  granted  9i  pardon  to  all  the  banks  in  this  State 
which  had  failed  to  redeem  their  liabilities  in  specie,   which  in- 
cluded the  Planters'  and   Mechanics'  Bank.     Conceding  that 
Act  was  intended  to  embrace  such  banks  as  went  into  operation 
in  open  violation  of  their  charters ;  yet,  the   complainant  very 
clearly  shows,  that  this  bank  is  not  within  its  provisions,  for  the 
reason,  it  did  not  comply  with  the  requisitions  of  the  Act  of 
1841.     That  Act  extended  to  such  banks  only,  as  should  com- 
mence  to  redeem  their  liabilities  on  demand,  in  specisy  by  or  be- 
fore the  Ist  day  of  January,  1842,  and  shall  continue  thp-eqfUr 
to  pay  on  demand,  all  their  liabilities  tn  specie*    Shtchkiss,  363. 
The  complainant  alleges  in  the  amendment  to  his  bill,  *^  that 
in  March  or  April  of  1841,  the  Planters'  and  Mechanics'  Bank, 
and  the  Bank  of  Columbus,  each  failed  to  redeem  Iheir  bills  tn 
specie;  in  consequence  thereof,    proceedings  were  instituted 
against  both  of  said  banks,  for  the  forfeiture  of  their  charters, 
and  upon  said  proceedings,  judgments  of/ijr/eUure  u>ere  severally 
renderedy  as  will  appear   by  the  proceedings  hereunto  annexed, 
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marked  exhibit  A  and  B."  The  Planters'  and  Mecbanica' 
Bank  did  not  accept  the  terms  of  pardon  offered  by  the  Legisla- 
ture,  by  redeeming  their  liabilities  on  demand  in  specie ;  conse- 
quently, judicial  procedings  v^ere  not  arrested,  and  the  charter 
was  Jbrfeiied  by  the  judgment  of  the  Superior  Court  of  Musco- 
gee County.  There  is  another  fact  apparent  on  the  face  of  the 
complainant's  bill,  to  which  our  attention  was  called  on  the  ar- 
gument. The  stock  account  of  the  complainant,  which  he  al- 
leges was  taken  from  the  books  of  the  bank,  shows,  that  John 
£.  Morgan,  Wm.  A.  Redd,  and  Wm.  Revld,  sen.  were  the  owners 
of  three  hundred  shares  each,  of  the  capital  stock  of  the  Planters' 
and  Mechanics'  Bank. 

The  complainant,  however,  alleges,  that  although  the  stock 
appears  on  the  books  of  the  bank  to  have  been  owned  by  Mor- 
gan, Wm.  A.  Redd,  and  Wm.  Redd,  sen.  yet  he  was  in  fact  the 
owner  thereof ;  although  the  same  was  transferred  by  him  to 
them  on  the  27th  March,  1838,  it  was  done  for  the  complainant's 
benefit  In  view  of  the  laws  of  the  State,  which  required  semi- 
annual returns  to  be  made  to  the  Governor  of  the  names 
of  all  the  stockholders,  and  the  amount  of  stock  owned  by  each, 
&c.  for  the  information  of  the  public,  the  names  of  solvent, 
responsible  men,  appearing  as  stockholders  on  the  books  of  the 
bank,  when  in  truth  and  in  fact,  they  were  not  sudi  stockholdersy 
was  eminently  calculated  to  mislead  and  deceive  the  community 
in  which  the  bills  of  the  bank  were  circulated,  to  say  the  least 
of  it.  Persons  knowing  the  Messrs.  Redds  and  Morgan,  who 
were  represented  to  be  the  owners  of  ninety  thousand  dollars  of 
the  capital  stock  of  the  bank,  may  have  taken  the  bills  on  their 
credit,  when  they  would  have  been  unwilling  to  have  received 
them  on  the  credit  of  the  unknown  real  owner.  When  we  take 
into  view  the  imperative  provisions  of  the  charter  of  the  Planters' 
and  Mechanics'  Bank,  and  the  principles  by  which  Courts  of 
Equity  are  governed  in  granting  relief  to  a  party,  against  the 
consequences  of  his  own  iUegal  transactions ;  to  state  the  fads 
of  this  case,  as  the  same  appear  by  the  complainant's  own  show- 
ing, is  to  decide  it    A  Court  of  Equity  will  not  interfere  to  as- 
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sist  him,  but  leave  him  to  defend  himself  at  La^v,  as  best  he  can. 
Let  the  judgment  of  the  Court  below,  overruling  the  demurrer 
to  the  relief  sought  by  the  complainant,  be  reversed. 


No.  66. — W.  T.   Colquitt  and  others,  plaintiffs  in  error,  vs- 
John  H.  Howard,  defendant  in  error. 

[1.]  Persons  owning  lands  as  tenants  in  common,  are  incorporated  lor  the 
purpose  of  selling  the  lands  held  in  common,  and  making  improvements 
thereon,  and  the  charter  is  accepted :  Held,  that  the  title  to  the  property 
Tests  in  the  corporation,  and  that  one  of  the  tenants  cannot  maintain  a 
suit  to  enjoin  a  trespass  on  the  same,  and  that  the  corporation  alone  can 
eue. 

[€.]  IMdf  aleo,  that  one  of  the  original  tenants  cannot  maiattin  a  soittn  en- 
join a  breach  of  eoyenant  entered  into  by  a  purchaser  from  the  eorporationt 
of  portions  of  such  land,  with  the  corporation. 

[8.]  Persons  exercising  the  corporate  powers  of  a  corporation  may,  in  their 
character  as  trustees,  be  held  liable  in  a  Court  of  Chancery,  for  a  fraudulent 
breach  of  trust ;  and  a  stockholder,  in  a  case  where  the  directors  collude  with 
others  who  ha?e  made  themselyes  liable  by  negligence  or  fraud,  and  reftno 
to  prosecute ;  or  when  they  are  necessarily  parties  defendants,  may  file  a 
bill  on  his  account  and  in  behalf  of  the  other  stockholders ;  in  such  a  case, 
the  corporation  must  be  made  a  party  defendant. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Iyerson,  May  Term,  1852. 

The  questions  decided  in  this  case,  arose  from  a  demurrer  to 
the  bill  filed  by  John  H.  Howard.  The  material  allegations  in 
that  bill  were  as  follows : 

In  1840,  the  Mayor  and  Council  of  Columbus  were  author* 
ized  by  an  Act  of  the  Legislature,  to  define  the  limits  of  Bay 
street,  and  to  lay  off  a  portion  of  said  street  und  of  the  North  Com- 
mon, into  water  lots,  and  to  dispose  of  the  same.  The  lotx 
were  laid  off,  thirty-six  in  number,  and  one-half  of  fliem,  vix: 
the  even  numbers,  2,  4,  6,   &c.  were,  by  deed  dated   in  1841, 
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coDYeyed  by  the  City  Council  to  John  H.  ^Howard  and  Joseph 
Echols.  One  of  the  covenants  in  this  deed  was,  that  Howard 
&  ficbols  shottld  *^  erect  a  suitable,  sufficient  and  well -construct- 
ed dam  across  the  Chattahoochee  river,  terminating  on  the  east- 
em  bank,  at  any  point  on  or  above  lot  No.  1,  &c.  and  to  con- 
struct  and  form  a  safe  and  well-constructed  canal  or  race,  ex- 
tending from  said  dam  through  all  the  said  lots ;  said  dam  to  be 
so  high,  and  said  canal  or  race  to  be  so  capacious,  th^  when 
said  river  falls  to  the  lowest  height  at  which  it  usually  stands  in 
very  dry  weather,tall  the  water  of  said  river  may,  as  it  runs  down, 
pass  through  said  canal  or  race,  and  keep  said  dam  or  race  in 
good  repair,"  the  said  lots  and  improvements,  &c.  to  be  liable 
for  any  damages  which  may  arise  from  a  failure  to  comply  with 
this  covenant. 

In  1843,  the  City  Council,  by  deed,  conveyed  all  of  the  odd 
numbers  of  said  lots  (except  No.  1,)  to  John  H.  Howard,  indi- 
vidually, the  deed  containing  the  same  covenant,  with  the  for- 
mer deed  to  Echols  &  Howard. 

Immediately  thereafter,  Howard  and  Echols  entered  into  an 
agreement,  whereby  Echols  relinquished  to  Howard,  his  one- 
half  interest  in  the  lots  first  purchased,  and  in  lieu  thereof,  ac- 
cepted an  interest  of  one-fourth  in  all  the  lots  conveyed  by  both 
deeds.  One  undivided  half  of  all  the  lots  was  afterwards  sold 
to  Farish  Carter  and  John  B.  Baird,  and  one  undivided  fourth 
retained  by  Howard  &.  Echols,  each ;  Echols'  portion  being  con- 
veyed to  one  Jeter,  as  trustee  for  Echols — the  truth  being,  as 
complainant  believed,  that  Walter  T.  Colquitt,  through  Jeter, 
advanced  the  money  necessary  to  carry  on  Echols'  share  of  this 
work,  and  the  title  to  the  property  remained  in  Jeter  for  the  se- 
curity of  Colquitt ;  Echols  all  the  while  controlling  and  direct- 
ing the  work. 

In  1845,  Jeter,  Carter,  Baird  and  Howard,  were  incorporated 
by  an  Act  of  the  Legislature,  under  the  style  of  the  **  Water 
Lot  Company  of  the  City  of  Columbus.'*  This  charter,  in  a 
preamble,  stated  the  history  and  condition  of  die  Company,  and 
then,  ^  in  order  to  enable  the  said  Howard  and  his '  associates, 
owners  of  said  water  lots,  to  conduct  their  aftairs,  and  to  carry 
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on  their  operations  with  greater  facility,"  enacted,  that  they  be  in- 
corporated under  the  style  aforesaid,  and  be  ^*  capable  in  law,  to 
have,  hold,  purchase,  receive,  possess,  enjoy  and  retain  to  them 
and  their  successors,  lands,  rents,  tenements,  &c.  of  whatsoev- 
er nature,  kind  or  quality,  the  same  may  be,  and  the  same  to  sell, 
grant,  &c."  together  with  the  usual  corporate  powers  of  suing, 
having  a  seal,  &c. 

The  2nd  section  of  the  charter  provided  for  a  President  and 
Board  of  Directors,  and  provided  that  "  the  death  of  one  or 
more  of  the  Directors  or  parties  in  interest,  shail  at  no  time,  or 
in  any  case,  prevent  or  hinder  or  delay  a  sale  or  sales  of  the 
said  lots,  or  any  of  them,  or  an  interest  therein,  by  the  surviv- 
ors in  the  name  of  the  corporation." 

The  3d  section  conferred  power  on  the  President  to  make  cer- 
tain contracts,  '^  not  appertaining  to  real  estate,  or  an  interest 
therein." 

The  4th  section  provided  a  mode  for  the  authentication  of  the 
contracts  of  the  corporation. 

The  5th  section  imposes  an  individual  liability  upon  the  stock- 
holders, and  limited  the  indebtedness  of  the  company  to  one- 
half  its  capital  stock. 

Section  6  was  the  usual  repealing  clause. 

On  16th  February,  1847,  the  Water  Lot  Company  conveyed 
to  Wm.  Brooks,  lot  No.  15,  also  a  lot  of  land  adjoining  the 
race,  in  which  deed  it  was  covenanted,  that  Brooks,  his  heirs  and 
assigns  should  be  confined  and  restricted  to  the  privilege  of 
erecting  and  running  a  saw  mill,  or  saw  mills,  on  said  piece  of 
land,  and  should  use  only  the  water  allowed  to  lot  No.  16. 
Subsequently,  Brooks  and  one  John  G.  Winter,  (who  was  equal- 
ly interested  in  the  purchase,)  in  violation  of  this  covenant, 
erected  on  the  said  piece  of  ground,  a  large  wooden  building, 
three  stories  and  a  half  high,  in  which,  in  addition  to  their  saw 
mill,  they  placed  in  operation  a  large  quantity  of  machinery,  viz : 
turning  lathes,  machiner}'  for  making  buckets,  pails,  &c.  &c.&c. 
To  arrest  this  violation  of  the  covenant,  the  Water  Lot  Company 
filed  a  bill  to  enjoin  them  from  farther  prosecuting  this  work, 
known  as  the  ^*  Variety  Works."    The  injunction  was  refused 
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by  the  Circuit  Judge,  and  upon  a  writ  of  error  thin  judgment 
was  affirmed  in  the  Supreme  Court,  on  the  ground  that  an  ade* 
quate  remedy  at  Law  was  open  to  the  company,  and  on  account 
of  the  delay  in  filing  the  bill  until  the  work  had  been  comple* 
ted.  Since  that  decision,  suits  at  Law  have  been  commenced 
for  a  breach  of  this  covenant,  which  suits  are  still  pending. 
Nevertheless,  Brooks  &  Winter,  emboldened  by  the  decision  of  the 
Court,  immediately  commenced  to  make  and  erect  another  lai^e 
building,  adjoining  the  one  already  erected,  not  with  a  vi^w  to  use 
it  as  a  saw  mill,  but  in  execution  of  their  previous  purposes  in  vio- 
lation of  their  covenant.  The  bill  charged,  that  this  building  being 
filled  with  combustible  material,  was  a  nuisance,  and  that  Winter 
&  Brooks  had  also  erected  a  kiln  Or  brickhouse,  near  the  race  or  ca^ 
nal,  and  upon  one  of  the  lots  belonging  to  the  Water  Lot  Company, 
in  which  lumber  was  placed  to  dry,  which  kiln  was  also  a  nut* 
sance,  exposing  to  the  danger  of  fire  all  the  surrounding  buiki- 
ings. 

The  bill  farther  charged,  that  the  Water  Lot  Company  com- 
menced  an  action  ot  ejectment  against  Stephen  M.  Ingersoil  and 
Wm.  Ingersoil,  to  recover  so  much  of  all  of  said  water  lots  as 
lies  west  of  the  middle  of  the*  main  channel  of  the  river ;  and 
also  an  action  on  the  caire  for  the  waste  of  water  from  the  dam 
on  the  west  side  of  said  river,  which  suits  were  still  pending. 

In  1850,  Carter,  Baird,  Colquitt,  and  one  Richard  P.  Spencer, 
purchased  each  from  Brooks  &  Winter,  one-fifth  interest  in  the 
^^  Variety  Works;"  and  also  in  a  large  quantity  of  lands  lying 
on  the  Alabama  side  of  the  river  and  bounded  on  the  east  by 
the  western  lines  of  the  said  water  lots,  which  was  the  land 
owned  by  Ingersoil,  (and  in  virtue  of  which  he  claimed  to  the 
middle  of  the  main  channel  of  the  river,)  and  sold  by  him  to 
Brooks  &  Winter.  In  virtue  of  this  purchase,  Colquitt  and  his 
associates  were  to  protect  Ingersoil  from  Howard's  interest,  the 
suits  by  the  Water  Lot  Company  against  Ingersoil,  and  the 
suiits  brought  against  Brooks  &  Winter  were  agreed  to  be  settled 
without  regard  to  complainant's  rights  or  wishes.  Parish  Car- 
ter, in  the  mean  time,  transferred  all  of  his  interest  in  the  Water 
Lot  Company,  to  his  two  sons,  Samuel  N.  and  Benjamin  F. 
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Carter,  who  made  to  Walter  T.  Colquitt  a  power  of  attorney  to 
act  for  them. 

In  March  or  April,  1851,  the  western  wall  of  the  canal  erects 
ed  by  the  Water  Lot  Company,  was  broken  by  the  flood  arising 
from  the  heavy  rains  at  that  time.  The  parties  in  interest  held 
a  meeting  and  agreed  that  the  wall  should  be  repaired,  and 
an  agent  appointed  to  superintend  its  erection*  Complainant 
supposed  the  repairs  were  going  on,  when  he  learned  that  there- 
pairs  of  the  wall  bad  been  abandoned,  and  that  Baird,  and  Col- 
quitt acting  for  himself  and  as  attorney  for  the  Carters,  assuming 
to  be  the  Water  Lot  Company,  together  with  Brooks  and  Spencer, 
the  Howard  Manufacturing  Company,  and  the  Eagle  Manufactur- 
ing Company,  (the  two  latter  having  purchased  one  nineteenth  of 
the  water  power  controlled  by  said  canal,  and  faavingjerected  facto- 
ries adjacent  thereto,)  contrary  to  the  wishes  of  Howard,  and  with- 
out any  order  or  resolution  of  the  Water  Lot  Company,  are  now 
erecting  a  dam  west  of  said  canal  wall,  commencing  at  the  west 
side  of  said  wall,  near  its  lower  terminus,  and  running  in  a  north- 
west direction  at  an  angle  of  about  30  degrees  from  said  western 
wall,  until  it  reaches  the  dam  running  across  the  river— the  effects 
of  raising  which  dam  would  be,  to  render  the  repair  of  the  western 
wall  of  the  canal  yery  expensive  and  troublesome,  and  to  overflow 
a  large  portion  of  water  lots,  one-iburth  of  which  belongs  to  com- 
]Jainant ;  to  take  away  all  power  of  shutting  out  the  water  from  the 
canal ;  to  injure  and  impair  the  value  of  the  unsold  lots,  and  in 
time  of  a  flood  would  occasion  a  much  greater  quantity  of  trees 
and  drift-wood  to  be  deposited  in  said  canal,  to  die  damage  6i 
the  whole  property,  and  endangering  the  eastern  wall  of  the  ca- 
nal. Anothej  efiect  would  be,  to  furnish  those  persons  who 
have  purchased  lots  increased  water  privileges  without  any  com- 
pensation to  the  Water  Lot  Company,  and  to  the  injury  of  com- 
plainant's interest  in  the  unsold  water  powers  and  privileges ;  and 
also,  to  furnish  the  proprietors  of  the  Variety  Works  increased  facili- 
ties for  floating  logs  through  the  canal,  and  also  inereased  wa- 
ter power  to  such  an  unlimited  extent  as  would  forever  protect 
the  Variety  Works  from  suits  by  the  other  companies  for  usiag 
more  wafeer  power  than,  by  their  covenant,  they  were  allowed  to 
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use.  In  the  deeds  conveying  lots  to  the  Howard  and  £a|^e 
fiictoriesy  the  proprietors  thereof  covenant  to  bear  their  propor- 
tionate share  of  the  expense  of  keeping  up  the  walb  of  said  ca- 
nal. If  the  new  dam  is  bailt,  the  bill  charges  that  these  iHt>pri* 
etors  will  be  relieved  from  this  covenant. 

The  bill  alleged  that  complabiant  has  been  the  President  of 
the  Water  Lot  Company,  ever  since  its  oi^nizatioii  under  its 
charter;  that  he  never  assented  to  any  of  these  acts,  nor  has  the 
Company  regularly  acted,  as  he  believes ;  that  Echols  agreed  with 
complainant  in  his  views  and  vnshes,  and  he  understands  that 
Brooks  did  not  consent  to  the  acts  of  Colquitt. 

The  bill  alleges  that  the  injury  will  be  irreparable,  from  the 
uncertainty  of  the  damages,  and  from  the  inability  to  measure  it 
in  dollars  and  cents. 

The  prayer  of  the  bill,  that  ^^  an  injunction  be  directed  to 
the  said  defendants,  requiring  and  enjoining  said  Brooks,  Spen* 
cer^  Colquitt,  Baird,  Samuel  M.  and  Benjamin  F.  Carter,  from 
permitting  the  said  additional  wooden  buildings  on  said  piece  of 
ground  so  conveyed  to  Brooks,  to  remain  on  said  piece   of 
ffonnd,  and  from  permitting  said  machines  or  machinery,  (other 
than  a  saw  mill  or  saw  mills,)  to  be  run  or  kept  in  operation  in 
said  additional  building,  or  to  remain  in  the  same ;  and  also  requir- 
ing and  enjoining  them  from  permitting  said  kiln  or  brickhouse 
to  be  used  for  the  purpose  for  which  it  was  erected;  and 
from  erecting  it  or  any  other  upon  any  of  said  lots  or  ground, 
and  from  permitting  said  kihi  or  brickhouse  to  remain  on  any 
of  said  ground ;  and  also  restraining  and  enjoining  the  How- 
ard Manufacturing  Conipany,  the  Eagle  Manufacturing  Compa- 
ny, Cok|uitt,  Baird,  Brooks,  Spencer,  Samuel  M.  and  BeDJamin 
F.  Carter,  and  Echols,  from  the  erection  of  said  contemplated 
dam,  or  any  other  west  of  the  said  canal,"  and  further  enjoin- 
ing the  co**corporators  of  complainant,  from  doing  any  act  in  the 
luune  of  the  Water  Lot  Company,  affecting  the  interest  of  com- 
pkinant  in  this  property,  and  also  from  arresting,  or  attempting 
to  amest  or  delay  the  suits  a^inst  Winter  ^  Brooks  and  Inger- 
soU,  and  for  g^eral  relief* 
To  this  hSi  a  demurrer  was  filed,  among  other  grounds^ 
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}st  For  multifariousness. 

2d.  That  Howard  was  not  the  proper  party  complainant,  and 
could  not  maintain  this  bill — the  injuries  complained  of  being 
against  the  Water  Lot  Company. 

Many  other  questions  were  brough*  up  by  the  writ  of  error,  but 
fhe  above  alone,  were  decided  in  this  Court. 

The  Court  below  overruled  the  demurrer.  That  decision  is 
brought  up  for  review. 

Moses,  for  plaintiflf  in  error. 

Benning  and  W.  Dougherty,  for  defendant  in  error. 

By  ike  Court, — ^Nisbet,  J.  delivering  the  opinion. 

We  have  no  doubt  but  that  this  bill  was  demurrable  for  mul- 
tifRriousness.  We  do  not  favor  this  ground  of  demurrer,  but 
there  are  cases  in  which  the  principles  of  justice  require  it  to  be 
sustained.  This  is  one  of  them,  as  we  think,  easily  demonstra* 
ble.  But  inasmuch  as  the  bill  must  go  out  of  Court  upon  a 
ground  of  demurrer  vitally  effecting  its  legal  merits,  I  shall  con- 
fine the  discussion  to  that  ground.  , 

£l .]  According  to  the  view  which  we  have  taken  of  this  canse, 
the  con.plainant.  Major  Howard,  has  no  right  to  sue  gs  he  has 
brought  this  suit,  in  his  individual  character.  The  demurrer 
makes  the  question  whether  he  has  or  not,  for  it  asserts  that 
^'H(>ward  was  not  the  proper  party  complainant,  and  could  not 
maintain  this  bill,  the  injuries  complained  of  bAhg  against  the 
Water  Lot  Company.^^  The  complainant  represents  himself  as 
having  an  interest  in  certain  water  lot«,  originally  porchased  by 
himself  and  one  Josephus  Echols,  of  the  City  of  Columbus.  In 
the  deed  from  the  City  of  Columbus  to  them,  they  covenant  to 
erect  a  dam  across  the  river,  and  to  construct  a  canal  on  the 
line  of  the  lots,  so  capacious  as  to  receive  all  the  water  of  the 
stream  at  low  water,  and  to  keep  it  in  good  repair  ;  and  that  the 
lots  and  the  improvements  thereon,  and  no  other  property  what- 
ever, 9hould  be  liable  br  the  damt^e  which  ooigbl  grow  out  of 
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a  breach.  He  and  Echols  being  at  first  proprietors  of  the  whole, 
sold  onc*half  of  the  property  to  Carter  and  Baird,  he  retaining 
one-fourth  interest,  and  Echols  the  remaining  one-fourth  interesl. 
He  represents  that  himself  and  his  co-tenants,  vtere  incorpora- 
ted nnder  the  name  and  style  of  the  Water  Lot  Company  of  thi 
City  of  Columbug^  forihe  purpose  of  more  effectually  rarrying 
out  their  views  in  the  sale  of  the  property,  eonstructinfr  water- . 
works,  &c.  That  the  Company  was  organized  under  the  char- 
ter, and  he,  himself,  elected  President,  and  that  he  continues  to 
hold  the  oifice  of  President  to  the  present  time.  The  bill  far- 
ther enlarges,  that  the  Water  IM  Company  sold  to  the  defendant, 
Brooks,  one  of  the  lots  belonging  to  them,  and  that  the  defend- 
ant, John  G.  Winter,  was  equally  interested  with  him  in  the 
purchase;  that  Brooks  covenanted  with  the  company  that 
this  lot,  and  the  water  privileges  connected  with  it,  should  be 
used  alone  for  the  purpose  of  a  saw  mill  or  saw  mills,  and  con- 
trary to  the  covenant,  they  had  erected  a  large  house  thereon, 
and  were  engaged  in  the  manufacture  of  various  articles,  such 
as  buckets,  pails,  &c.  &c.  requiring  a  great  deal  of  machinery, 
and  the  accumulation  of  lumber  and  other  combustible  materi- 
al ;  that  aAer  a  fruitless  attempt  by  the  Water  Lot  Company  to 
enjoin  them  from  such  use  of  the  land  so  bought  by  them,  they 
had  sold  to  Colquitt,  Baird  and  Spencer,  an  interest  in  their  man- 
ufactory ;  and  that  these  proprietors,  contrary  to  the  original 
covnant,  were  proceeding  to  erect  another  large  building  for  the 
purpose  of  conducting  the  said  manufacture  of  the  various  arti- 
cles aforesaid.  Of  the  erection  and.proposed  use  of  this  build* 
ing,  Howard  makes  complaint;  charges  that  it  is  in  violation  of 
the  covenant — ^that  it  will  increase  the  risk  by  fire,  of  the  pro- 
perty of  the  company,  in  which  he  has  an  interest,  and  prays  that 
they  be  enjoined  and  restrained  from  the  erection  and  use  of 
the  building  for  any  purpose,  save  that  of  a  saw  mill. 

He  charges  also,  that  these  defendants  had  erected  a  kiln  for 
drying  lumber,  on  the  line  of  the  canal,  upon  property  belongs 
ing  to  the  Water  Lot  Company,  so  near  to  the  other  property  of 
the  company,  in  which  he  is  interested^  as  greatly  to  subject  it  ta 
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the  danger  of  loss  or  destruction  by  fire,  and  prays  that  the 
iiae  of  this  kiln  may  be  enjoined,  as  being  a  natsance. 

The  complainant  farther  charges,  that  the  proprietois  of  the 
Variety  Works,  Brookes,  Winter,  Colqaitt,  and   others,  assuming 
to  act  as  the  Water  Lot  Company,  but  without  authority  from  the 
company,  and  against  the  wishes  of  the  complainant;  togedier 
with  the  Eagle  and  Howard  Manufacturing  Company,  the  origi- 
nal dam  and  canal  being  broken  by  a  flood  in  the  river,   were 
proceeding  to  construct  a  new  dam  and  to  open  a  new  canal  or 
race,  for  the  purpose  of  affording  the  required  supply  of  water 
to  the   different  proprietors ;  that  this  new  dam  will  cause  the 
unsold  lots  of  the  company  to  be  overflowed,  increase  the  ex- 
pense of  keeping  up  a  canal  according  to  his  original  covenant 
with  the  City ;  will  endanger  the  eastern  line  of  the  present  ca- 
nal ;  increase  the  supply  of  water  to  which  the  proprietors  of  the 
Variety  Works  are  entitled  by  their  contract  with  the  company; 
and  will  release  the  obligation  which  the  two  manufacturing 
companies  came  under  to  pay  their  relative  proportions  of  the 
expense  of  keeping  up  the  canal.     He  charges  that  all  of  this 
is  in  violation  of  his  rights,  as  the   owner  of  one-fourth  of  the 
property  of  the  Water  Lot  Company,  and  prays  that  they  may  be 
enjoitted  and  restrained  from  the  farther  construction  of  this  dam. 
All  these  several  trespasses,  he  charges,  afe  not  capable  of  re* 
dress  at  Law ;  that  the  damages  to  him  cannot  be  ascertained 
by  proof,  and  will  be  irreparable.     This  statement  covers  the 
material  parts  o(  the  bill.    A  large  amount  of  matter,   out  of 
which  -grew  some  important  questions,  is  intentionally  omitted, 
as  being  irrelevant  to  the  question  upon  which  the  decision  is 
Made. 

[2.]  Without  saying  whether  the  bill  makes  a  «ase  where 
Equity  will  interfere  or  not,  we  are  clear,  that  for  the  injuries 
complained  of,  the  Water  Lot  Company  alone  can  sue.  There 
are  thuee  distinct  grounds  of  complaint  in  the  bill,  to  wit :  the 
erection  of  the  building  by  Brooks,  Winter  and  others,  with  a 
view  to  naniifacturing  purpoaes,  the  kiln  for  drying  lumber,  and 
Ae  conaUMtion  of  a  weu>  dam  across  the  CkaUahaochM.  All 
tfaetfe  are  charged  to  be  to  tl|e  damage  of  the  complainant,  Howard- 
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Ke,  in  bis  personal  character,  asks  relief  by  injunction.    He  is 
the  sole  party  complainant,  and  he  grounds   his  right  to  relief 
upon  his  ownership  of  the  one*fourtb  part  of  the  unsold  water 
lots.     So  far  as  relief  against  the  proprietors  of  the  manufactiur- 
ing  establishment  is  sought,  upon  the  scoie  of  a  violation  of  their 
covenant,  the  complainant  has  no  standing  in  Court,  because  they 
made  no  covenant  with  him,  whatever.    Their  undertaking  was 
to  the  Water  IM  Company — ^with  that  Company,  and  not  with 
Mqjor  Hotvardy  did  they  stipulate  to  use  the  lot  which  they  pur- 
chased, alone  for  the  purposes  of  a  saw  mill.     There  is,  there- 
fore, no  privity  between  them  and  the  complainant,  and  without 
that  he  is  not  entitled  to  sue.    The  same  things  may  be  said  of 
the  case,  so  far  as  the  relief  against  the  erection   of  the  new 
dam  depends  upon  the  alleged  release  of  the  Ea^le  and  How- 
ard Manufacturing  Companies  from  their  obligation  to  pay  their 
proportionable  part  of  the  expense  of  keeping  the  canal  in  good 
repair.    That  obligation  was  assumed,  not  to  Howard^  but  to  the 
WaUr  Lot  Company.    But  the   proposition  which   covers  the 
whole  case  is  this :   by  accepting  the  act  of  incorporation,  the 
title  to  tiiese  woUr  lots  vested  in  the  corporation  ;  Major  How- 
ard's title  to  the  one-fourth  as  tenant  in  common,  was  oi  course 
divested ;  and  these  things  being  so,  no  person  can  sue  for  the 
injuries  done  or  anticipated,  but  the  corporation.     That  the  Wa» 
ter  Lot  Company  can  sue  for  these  trespasses,  there  is  no  doubt. 
^Sangd  and  ^tnes  on   Corporations^  312.     Com.  Dig.  HUe  Fran-^ 
chiUy  (1  Kyd.  187.)    Whether  Equity  would'grant  relief,  would 
depend  upon  the  case  made.     The  Act  was  passed  in  1845,  and, 
it  would  seem,  at  the  instance  of  the  complainant  and  the  other 
original  purchasers  of  these  lots.     They  are  named  in  the  Art, 
and  are  declared  to  be  a  body  corporate,  by  the  name  and  style 
of  the  Water  Lot  Company  of  the  City  of  Columbus.    They 
are  clothed  with  the  attributes  of  a  corporation,  such  as  the  right 
to  sue  and  be  sued,  the  use  of  a  common  seal,  succession,  &e. 
&c.     The  bill  shows  that  these  persons  (the  complainant  and  his 
associates)  accepted  the  charter.    They  accepted  it  by  the  elec- 
tion of  officers,  (Howard  himself  being  elected  President  of  the 
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Company,)  by  executing  contracts  and  making  deeds,  aind  in- 
stituting suits  in  the  corporate  name. 

And  by  accepting  the  charter,  they  assumed  the  obligations 
and  became  entitled  to  \he  privileges  which  it  creates.  They 
came  under  all  the  disabilities  which  it  imposes,  one  of  which, 
as  I  expect  to  show,  is  incapacity  to  sue  for  injuries  to  these 
lots  in  their  individual  characters.  Jlngel  if  Jlmes^  on  Corpora- 
tionx,  51, '  ,  '3,  '4.  1  Greenleaf's  Me.  R.  79.  3  T.  21.  240. 
1  Ibid,  689.  3  Barrow,  1656.  2  Dow  §•  Clark,  21.  7  Bivg, 
1.  7  Dow  §•  R.  267.  4  Barn,  fy  .C.  781.  Jids  of  1845, 
123. 

The  preamble  of  the  Act  of  1845,  recites  the  Act  of  the  Le- 
gislature authorizing  the  City  of  Columbus  to  define  Bay  street, 
and  to  lay  oflf  water  Ms  on  its  western  boundary,  and  to  sell  the 
same.  It  states,  that  John  H.  Howard  and  others,  had  become 
purchasers  of  these  water  lots,  and  refers  to  the  improvements, 
to  wit :  the  dam  and  canal,  which  they  had  covenanted  to  make  ; 
and  proceeds  to  declare,  in  order  to  enable  the  said  Howard 
and  his  associates,  owners  of  said  water  lots,  to  conduct  their 
affairs  and  carry  on  their  operations  with  greater  facility,  Be  it 
enacted,  &c.  &c. 

The  Act  gives  to  the  corporation  unlimited  power  to  buy,  sell 
and  hold,  real  estate.  An  exceedingly  unwise  grant,  in  roy 
poor  judgment.  It  constitutes  the  parties  in  interest  in  the  wa- 
ter lots,  a  Board  of  Directors,  with  power  to  appoint  officers  and 
to  sell  the  lots,  dxii  prescribes  the  manner  of  executing  titles  to  the 
same.  From  all  of  which  it  is  perfectly  plain,  that  the  proprie- 
tors of  these  water  lots  were  created  into  a  cmporaiion,  for  the 
purpose  of  more  easily  vending  and  improving  the  vrater  lots 
which  they  held  in  common.  These  lots  were  the  only  capital 
stock  of  the  company.  The  interest  which  they  held  in  them, 
became  the  value  of  the  shares  of  each  corporator.  No  provis- 
ion is  made  for  any  other  stock.  It  is  a  private  civil  corpora- 
tion, based  upon  the  water  lots  as  its  primary  capital  stock. 
The  first  object  of  the  corporation,  unquestionably  w*as  the  sak 
of  the  water  lots.  Now  under  all  these  enactments,  under  the 
charter  and  o^jecta  of  this  incorporation)  who  can  doubt  for  a 
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single  moment,  but  that  w4ien  the  charter  was  accepted,  the  ti- 
tle to  the  lots  vested  by  operation  of  law,  in  the  corporation,  and 
that  the  original  proprietors,  instead  of  holding  title  as  tenants 
in  common,  became  the  owners  of  an  interest  (call  it  stock  if 
you  please)  in  the  entire  capital,  measured  by  the  quantum  of 
their  interest  originally  in  the  lots.  This  was  necessary  to  make 
the  franchise  at  all  available — this  was  indispensable  to  accom- 
plish the  object  which  the  corporators  had  in  view — for  how 
could  the  corporation  sell  these  lots  without  a  title  ?  Who 
would  buy  from  them  ?  Acting  upon  this  view  of  the  matter, 
we  find  that  after  the  charter  was  accepted,  all  the  sales  were 
made  by  the  corporation.  Clearly,  the  title  could  not  be  in  the 
original  proprietors  and  in  the  corporation  at  one  and  the  same 
time.  A  charter  cannot  be  accepted  partially,  or  conditionally, 
or  for  a  limited  time.  If  it  is  received  but  for  an  hour,  it  is  con- 
clusive and  obligatory.     Jingel  4r  ^meSj  55.     4  M^  S.  255. 

Resisting  the  idea  that  the  title  vested  in  the  corporation^  coun- 
sel rely  upon  the  text  of  Jingel  Sf  Ames  to  the  effect,  that  the 
mere  incorporation  of  tenants  in  common,  does  not  vest  the  ti- 
tle, but  a  conveyance  must  be  made  by  the  individuals  to  the 
corporation.  This  is  an  incontrovertible  proposition.  But  it 
contemplates  a  very  different  case  from  that  before  us.  If  a  com- 
pany of  gentlemen  are  tenants  in  common  of  a  body  of  land,  and 
are  incorporated  for  a  definite  object — as  manufacturing,  for  ex- 
ample— the  mere  act  of  incorporation  does  not  vest  the  title  in 
the  corporation,  no  more  than  it  would  vest  the  title  of  any 
one  of  them  to  his  mansion-house.  But  if  these  tenants  in  com- 
mon are  incorporated  for  the  very  purpose  of  vending  the  land 
held  in  common,  which  is  the  very  case  in  hand,  I  apprehend 
the  result  would  be  very  different.  The  text  of  Jingell  §•  Ames 
is  supported  by  the  case  of  Lifingwell  vs.  Ellioiy  in  8  Pick,  455. 
Upon  looking  into  that  case,  I  find  that  several  persons  were 
tenants  in  common  of  seventy-five  acres  of  land,  and  whilst  so 
tenants,  used  it  for  the  purposes  of  a  manufacturing  establish- 
ment. Aflerwards,  they  were  iiicorporated  by  Act  of  the  Le- 
gislature. The  Act  makes  no  allusion  to  the  land,  but  merely 
authorizes  the  company  to  bold  real  estate.    The  corporation  was 


£«8  SUPREME  COURT  OF  OEOROIA. 

Colquitt  and  othtrs  ««.  Howard. 

organized  agreeably  to  the  Statutes  of  Massachusetts,  regulating 
manufacturing  companies,  and  the  corporate  stock  was  divided 
3nto  a  certain  number  of  shares.  The  Supreme  Court  of  Majm 
ckusetiSy  under  these  circumstances,  held  that  the  mere  incorpora- 
tion of  the  tenants  in  common,  to  enable  them  to  carry  on  more 
•conveniently  a  common  object,  does  not  vest  in  the  corporation 
a  title  to  the  land  which  they  had  previously  used  for  the  same 
purpose.  That  Court  could  have  made  no  other  decisioD. 
How  different  is  this  case  ? 

Having  established,  as  I  must  think  conclusively,  that  the  ti* 
tie  to  these  lots  vested  by  the  charter  and  its  acceptance,  in  the 
corporation,  it  needs  no  argument  to  show  that  it  alone  can  sue 
for  injuries  to  the  corporate  property.  If  the  corporation  alone 
can  sue,  then  Major  Howard  has  no  right  to  sue,  and  muat  go 
lienoe,  without  his  cost. 

It  will  be  remembered  that  the  complainant,  Howard,  cove* 
nanted  with  the  City  of  Columbus,  to  build  and  keep  in  good  or- 
der, a  dam  across  the  river  Chattahoochee,  and  a  canal  of  certain 
capad^  described  in  the  deed  from  the  City  to  him  and  Ecbola^ 
for  tbeae  water  lots.  It  will  also  be  remembered,  that  he  charg- 
es in  fais  bill  that  the  construction  of  the  new  dam  will  greatly 
damage  Ae  canal,  and  thus  visit  him  with  liability  on  his  cove* 
oant.  it  might  be  claimed  from  these  facts,  that  upon  the  score 
of  bis  liability  upon  his  covenant  to  the  City,  even  if  the  title  to 
these  lots  does  vest  in  tl)e  corporation,  he  is  entided  to  bring  thia 
bill.  In  l4»oking  into  the  covenant  we  find,  that  by  express 
stipulation,  the  lots  themselves,  and  the  improvements  put  up- 
on them,  and  no  other  property  whatever j  are  made  liable  for  any 
damage  that  may  result  from  a  breach  of  it.  This  being  the 
case,  he  is  not  personally  chargeable  on  his  covenant,  and  the 
property  is  chargeable  in  the  hands  of  the  corporation.  He,  there- 
fore, on  the  ground  of  the  covenant,  has  no  right  to  sue,  and 
the  corporation  on  that  ground,  has  the  right. 

Again,  the  bill  charges  that  Colquitt  and  his  associates,  or- 
maning  to  ad  as  the  Water  Lot  Company^  but  without  authority 
from  tbe  company  and  against  the  wishes  of  the  comi^ainant,  are 
proceeding  to  construct  the  dam,  which  wiU  damage  him  in  the 
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particulars  before  stated.  It  may  be  said  that  from  this  allega* 
tion  it  is  inferable,  that  the  pleader  designed  to  charge  these  de- 
fendants, as  directors  of  the  Water  Lot  Company^  with  a  fraudulent 
management  of  the  affairs,  and  to  restrain  them  from  so  doing 
fiirther.  If,  however,  such  was  his  purpose,  which  we  do  not 
believe,  he  has  signally  failed  to  make  such  a  case  as  would 
give  a  Court  of  Chancery  jurisdiction. 

[3.]  It  is  proper  here  to  say,  that   whilst   corporations  are 
amenable  to  the  Courts  generally,  according  to  the  course  of  the 
Common  Law,  for  the  misuser  or  nonuser  of  their  franchises,  yet 
it  is  true,  that  the  persons  who  are  in  the  exercise  of  the  corpo- 
rate powers,  may,  in  their  character  as  trustees,  be  accountable 
to  a  Court  of  Chancery  for  a  fraudulent  breach  of  trust.     If  then, 
the  directors  of  this,  or  any  corporation,  should  refuse  to  prose- 
cute, by  collusion  with  those  who  had  made  themselves  answera- 
ble by  negligence  or  fraud,  or  if  the  corporation   is  still  under 
the  control  of  those  who  must  be  made  defendants  in  the  suit, 
the  stockholders  (or  any  one  of  them  for  himself  and  the  others) 
who  are  the  real  parties  in  interest,  may  file  a  bill  in  their  own 
names.     In  sueh  a  case,  the  averments  in  the  bill  should  clear- 
ly and  distinctly  give  jurisdiction,  for  Equity  interferes  with  great 
caution  with  the  Common  Law  jurisdiction  over  corporations. 
In  such  a  bill,  the  corporation  must  be  made  a  party  defendant. 
Such  a  case  as  would  give  jurisdiction  is  not  made  in   this  bill ; 
indeed  s^s  before  stated,  is  not  attempted  to  be  made.     M/omey 
General  vs.  The    Vtica  Insurance  Compam/j  2  Johnson^s  Ch.  R. 
389.     Robinson  vs.  Smithy  3  Paige  R.  222.     Ogden  vs.  Kip^  6 
Johns.  Ch.  R.  160.     3  ^tk.  R.  400.     Wood's  hst.  B.lCh.8  p. 
110.     11  CokeR.  986.     Hichensvs.  Congrovey  5  Rtf.  R.  562. 
.^ngdl  if  .Mes  on  Corp.  261, 252. 

Let  the  judgment  be  reversed. 
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m  Iro     ^®'  ^'^* — ^^^  ^'  McDouoALD  et  d.  plaintiffs  in  error,  vs.  Wm. 

DouGHERTTy  defendant  in  error. 

The  Same  vs.  The  Same. 

[1.]  A  bill  filed  by  a  creditor  to  compel  the  execution  of  a  trast,  is  not  ft  bill 
of  quia  timet,  nor  doea  it  partake  of  the  nature  of  such  a  proceeding. 

[2.]  Where  a  trust  has  been  created  for  the  benefit  of  creditors,  it  is  the  right 
of  any  one  of  the  creditors  to  sue  in  behalf  of  himself  and  the  rest,  to  en- 
force the  execution  of  the  trust  for  the  benefit  of  all  who  are  interested. 

[8.]  Proceedings  before  a  Master  in  Chancery,  are  in  the  nature  of  an  inlbr- 
mal  bill  in  Equity ;  and  supervisory  Courte  will  not  interfere  to  eorreet 
their  errors,  unless  substantial  defects  exist. 

[4.]  If  any  great  right  or  public  policy  has  been  violated  by  the  Master,  re- 
lief will  be  afforded  ;  otherwise  not. 

[6.]  This  extrajudicial  mode  of  investigation  is  of  great  advantage,  by  reliev- 
ing a  Court  of  Chancery  from  the  performance  of  burthensoroe  dnties,  and 
eqabliDg  it  to  exercise  its  regular  jurisdiction  in  a  much  more  benefieial 
manner. 

[6.]  A  tender,  to  be  a  bar,  should  be  made  by  the  dsbtor  or  bis  legal  repre- 
sentative, and  not  by  a  stranger. 

[7.]  Notwithstanding  a  bill  is  filed  by  a  creditor  at  the  instance  of  himself 
and  all  others  who  may  wish  to  come  in,  still  up  to  the  time  of  the  decree 
it  is  a  suit  only  between  party  and  party. 

[8.]  The  plaintiff  up  to  the  time  of  decree,  may  make  any  disposition  of  the 
case,  which  be  sees  fit ;  and  tlie  defendant  who  is  the  debtor  may  tender 
satisfaction  and  compel  him  to  accept  it. 

[9  ]  When  titles  to  property  are  disputed  before  a  Court  of  Chancery,  a  Jury 
alone  is  competent  to  determine  the  real  truth  of  the  fact. 

[10.]  Neither  the  Chancellor  himself  nor  the  Master,  will  undertake  to  de- 
cide upon  antagonistic  claims  to  property. 

[II.]  The  dnty  of  a  Master  in  Chancery  is  mainly  to  investigate  accounts 
and  audit  them;  and  for  the  purpose  of  facilitating  their  inqniriee  and 
rendering  them  more  effectual,  they  are  empowered  to  examine  witnesses 
and  even  parties  to  the  cause. 

[12.]  Interrogatories  to  a  party  before  the  Master,  are  in  the  nature  of  inter- 
rogatories in  a  bill  of  Chancery,  and  the  answers  are  evidence  to  the 
same  extent. 

[18.]  According  to  the  practice  in  England,  and  such  is  the  correct  practice 
here,  a  party  interrogated  before  a  Master  in  Chancery,  has  the  right  to 
demand  that  the  questions  be  propounded  in  writing ;  otherwise  as  to 


AMEMCUS,  JULY  TERM,  1«52.  671 


MoDoogaldfia/.  v».  ]>ougherty. 


wi^fMMM    The  parlj-  may  waive  this  privilege'  and  suhroit  to  a  vha  voae 
examiaatioD,  aud  it  will  be  good. 

[14.]  If  one  general  exceptioD  is  taken  to  tbe  Master's  certificate,  approving 
of  interrogatories,  and  the  Court  is  of  the  opinion  that  one  only  of  the 
interrogatories  ought  not  to  have  been  approved  of,  the  exception  will  be 
allowed.  *  But  if  the  exception  is,  that  the  tfaater  onght  not  to  have 
allowed  of  an^f,  then  if  ona  waa  proper  to  be  allowed,  the  general  excep- 
tion fails  as  to  all. 

[15.]  New  parties  may  be  introduced  in  the  record  by  way  of  amendment 
to  the  bill,  even  at  the  hearing ;  audit  is  utterly  immaterial  whether  they 
are  made  plaintifib  or  defendants.    ' 

[16.]  Material  amendments  to  sworn  bills  should  be  verified. 

[17.]  Every  amendmtwt  is  an  indulgence  graxkied  by  the  Court ;  and  is  grant- 
ed to  the  mistake  of  the  pai  ties  and  with  a  view  to  save  espenae. 

[18.]  When  amendments  are  allowed,  it  should  be  upon  such  terms  as  not 
to  injure  others. 

[19.]  If  the  new  matter  will  aff3ct  the  opposite  party  prejudicially,  it  should 
not  have  relation  back  to  the  time  of  filing  the  original  bill;  but  the  suit 
should  be  considered  as  pending  only  from  the  time  of  the  amendment. 

[90.]  A  party  will  not  be  prejudiced  by  the  recitals  in  a  deed,  executed 
nnder  judicial  compulsion. 

Id  Equity,  in  Muscogee  Superior  Court.    Decisions  by  Judge 
IvERsoiTy  at  Chambers^  1853.     Consolidated  by  consent. 

Wm.  Dougherty  filed  a  bill  in  behalf  of  himself  and  such 
other  creditors  of  Daniel  McDoogald  as  might  come  in  and  be 
made  parties,  against  Seaborn  Jones,  Alexander  McDougald, 
Duncan  McDougald,  and  Ann  £.  McDougald,  charging  that  on 
25th  August,  1846,  Daniel  Mel Jougald  made  an  assignment  of 
property  amounting  to  $250,000,  or  some  such  sum,  consisting  of 
lands,  negroes,  choses  in  action,  «&c.  to  Seaborn  Jones  and 
Robert  B.  Alexander,  (since  deceased,)  in  trust  for  tbe  benefit 
of  all  his  creditors  who  should  come  in  within  six  months  and 
file  afiill  release  with  the  said  trustees  ;  that  Jones  and  Alexan*- 
der,  regardless  of  their  duties  as  trustees,  had  wholly  failed  !• 
execute  the  trust,  but  on  the  contrary  permitted  McDougald,  un- 
til his  death,  (in  September,  1849,)  to  use  and  control  the  pn)» 
perty ;  to  sell  the  same  at  pleasure  and  to  receive  the  rents,  is- 
sues and  profits  thereof;  keeping  also  the  title  deeds,  no  de- 
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mand  for  them  or  the  property  being  made  by  the  trustees ;  that 
since  the  death  of  McDougald,  the  trustees  have  been  equaUj- 
negligent,  permitting  the  property  to  go  into  the  possession  of 
Ann  E.,  Duncan,  and  Alexander  McDougald,  who  have  receiv- 
ed  the  rents,  issues,  &c«  with  full  knowledge  of  the  trust ;  that 
Jones  is  much  involved  in  his  private  matters  by  judgments  and 
mortgages ;  that  he  claims  title  to  a  portion  of  the  property  ad- 
verse to  the  interest  of  the  creditors,  and  claims  himself  to  be 
a  creditor  to  a  large  amount ;  that  the  trust  property  was  much 
exposed,  unprotected,  wasted  and  scattered,  and  required  tlie 
immediate  interference  of  the  Court. 

The  prayer  of  the  bill  was,  for  the  appointment  of  a  receiver 
and  an  account,  &c. 

On  the  9th  day  of  April,  the  Honorable  Jilfred  Iversofij  Judge 
of  the  Superior  Court  of  the  Chattahoochee  Circuit,  made  an 
order  at  his  chambers  in  said  case,  wherein,  after  making  certain 
recitals,  he  ordered  and  directed,  amongst  other  things,  that  A. 
S.  Rutherford  be  appointed  a  receiver  of  the  property  and  other 
things,  mentioned  in  said  alleged  deed,  under  certain  C(  nditions 
in  said  order  prescribed,  and  that  the  said  Seaborn  Jones,  Ann 
E.  McDougald,  Alexander  McDougald  and  Duncan  McDougald, 
each  should  appear  before  him,  the  said  Judge,  on  the  second 
Monday  of  May,  1851,  to  discover  and  to  deliver  over  on  oath 
to  said  receiver,  all  the  property,  money,  notes,  executions  men- 
tioned in  the  said  assignment,  in  their  possession  or  control,  or 
that  of  cither  of  them,  and  the  title  deeds  thereto,  and  all  boob, 
papers,  memoranda,  or  evidences  appertaining  or  referring  there- 
to, or  connected  therewith,  and  also  all  the  rents,  issues,  profits, 
proceeds,  income,  and  receipts  thereof,  that  had  come  into  their 
possession,  knowledge  or  control,  at  any  time  since  the  execn- 
tion  of  said  alleged  deed ;  and  further,  that  the  appointment  there- 
in made  of  the  said  receiver,  was  not  in  any  manner  to  suspend 
or  interfere  with  the  duties,  rights  and  responsibilities  of  said 
trustee,  until  the  said  receiver  should  be  duly  qualified,  and  said 
property  delivered  up  to  him  as  contemplated  by  the  then  or- 
der. 

The  pWiitiff  afterwards,  to  wit^  on  the  20tb  day  of  Now©- 
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ber,  1861,  obtained  from  the  Judge  a  supplemental  order  in  said 
case,  by  which  the  Judge,  after  making  certain  recitals,  ordered 
amongst  other  things,  that  Seaborn  Jones,  Ann  E.  McDougald, 
Danean   McDougald,   and    Alexander  McDougald  aforesaid, 
fifaouid  each  appear  before  him  on   Saturday,   the  29th   day  of 
that  same  month  of  November,  to  discover  on  oath,  deliver  up, 
and  pay  over  to  said  receiver,  and  execute   proper  conveyances 
for  the  same,  the  property,  notes,  Ji.  fas.  and  effects  mentioned 
and  specified  in  the  deed  of  assignment  made  by  Daniel  Mc- 
Dougald to  said  Jones  and  Robert  B.  Alexander,  and  set  forth  in 
the  bill  of  complainant,  which  may  be  in  their  knowledge,  cus- 
tody or  control,  with  all  papers,  memoranda  or  title  deeds,  or  ev- 
idences of  title  to,  or  connected  with  the  same,  and  also,  all  the 
rents,  issues,  profits,  proceeds  and  increase  accruing  or  arising 
from   said  property,  that   might  have  been  received  by  either 
of  them,  or  by  any  other  person  for  them,  or  subject  to  their 
control,  since  the  execution  of  said  assignment,  and  that  defend- 
ants should  be  served  with  a  copy  of  that  and  the  previous  order 
aforesaid,  at  least  three  days  before  the  said  29th  day  of  that  said 
month  of  November,  1861. 

The  hearing  of  the   answers  to   these  orders  was  postponed 
from  time  to  time,  to  suit  the  convenience  of  both  parties. 

On  the  first  Saturday  in  Januar)',  the  defendants  appeared  be- 
fore his  Honor,  and  it  appearing  that  the  said  Ann  E.  was  still 
sick  and  unable  to  attend  to  business,  and  also,  that  there  was 
not  then  sufficient  time  for  a  full  hearing  on  said  matters,  to  be 
beard  on  that  day,  the  hearing  was  further  postponed  by  the 
Judge,  as  to  the  defendants  Ann  E.,  Duncan  and  Seaborn,  viz: 
until  the  12th  day  of  January,  1862,  but  the  said  Alexander 
then  and  there  submitted  to  an  oral  examination  touching  said 
orders,  by  said  plaintiff,  and  was,  af^er  such  examination,  dis- 
charged by  the  Court  from  such  orders. 

On  the  12th  day  of  January,  1852,  Duncan   McDougald  ap- 
peared before  his  Honor  and  submitted  in  writing  his  answer  and 

showing  to  the  orders  aforesaid.  As  to  Jones,  he  was  ordered  to 
make  some  further  answers  in  some  matters  of  no  great  conse- 
quence in  said  case)  by  a  certain  day,  viz  c  the  3d  day  of  February, 
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1852,  and  also  then  to  execute  a  deed   to  the  receiver   for  the 
^rust  property. 

On  the  6th  day  of  February,  1852,  the  said  Duncan  and  At* 
exander  filed  their  joint  answers  to  the  bill  of  complaint  of  said 
Dougherty. 

Immediately  before  the  filing  of  the  answers  of  the  said  Al- 
exander ar^d  Duncan  to  said  bill,  the  said  Ann  Evcame  in  open 
Court,  by  her  counsel,  Henry  L.  Benning,  and  tendered  to  the 
plaintiff,  thirteen  hundred  dollars  in  payment  of  his  judgment 
and ./?.  Ja,  mentioned  in  his  said  bill,  and  all  costs  of  every  Idnd. 
and  requested  the  plaintiff  to  accept  the  same,  which  he  then  and 
there  refused  to  do  ;  and  thereupon,  and  on  the  filing  of  said 
answer,  the  defendants  requested  the  Judge  to  discharge  said 
answer,  and  the  Judge  refused  to  do  it,  and  thereupon  defend- 
ants excepted. 

The  following  is  an  abstract  of  the  answers  of  defendants  to 
the  bill  and  orders. 

Seaborn  Jones,  in  his  answer  to  the  bill,  stated,  that  about  24th 
August,  1846,  at  the  request  of  Daniel  McDougald,   defendant 
signed  his  name  to  a  deed  of  trust  for  the  benefit  of  McDougald's 
creditors,  consenting  to  ar^t  as  trustee  therein.     McDougald  then 
took  the  deed  and  carried  it  away,  and  defendant  has  never  seen 
it  since.     McDougald  did  not  deliver  the  deed  to  defendant,  nor 
did  defendant  read  it  over,  nor  did  any  witness  attest  bis  signa- 
ture, nor  did  he  see  Alexander  (the  other  trustee)  sign  it ;  that 
McDougald  never  delivered  to  him  any  of  the  property  contain- 
ed in  the  deed,  but  remained  all  the  while  in  the  possession  of 
the  same  ;  nor  did    any  creditor  ever  signify  to   defendant,  his 
assent  to,  or  acceptance  of  the  provisions  of  the  deed,  nor  did 
any  creditor  file  his  release  as  provided  in  the  deed,   within  the 
six  months  specified  by  the  deed.     Defendant  consequently  nev- 
er made  any  demand  of  McDougald  for  the  property,  chases  in 
action^  ^c.  conveyed  by  the  deed ;  that  after  the  death  of  Mc- 
Dougald, defendant  and  Alexander  determined  to  attempt  the 
execution  of  the  trust,  but  af\er  diligent  search,   could  not   dis- 
cover the  deed,  and  from  information,  concluded  that  the  same 
had  been  destroyed  by  McDougald  ;  that  after  the  death  of  Al- 
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exander,  defendant  determined  to  attempt  the  execution  of  the 
trust,  and  advertised  for  sale  the  land  lying  in  Alabama ;  that 
finding  that  many  of  the  lots  were  claimed  by  oAers^  he  appli- 
ed to  the  brothers  fif  McDougald  for  the  title  papers,  &c. ;  that 
subsequently,  a  small  trunk  and  key  had  been  delivered  to  him, 
but  this  bill  having  been  filed,  he  had  not  examined  the  contents 
of  the  trunk  ;  which  trunk  and  papers  are  all  the  effects  of  Mc- 
Dougald in  his  hands ;  that  hearing  that  an  administrator  ap- 
pointed in  Alabama,  was  proceeding  to  sell  some  of  the  land,  he 
had  filed  a  bill  as  trustee  enjoining  tlie  sale.  .  He  denies  making 
any  agreement  or  arrangement  with  McDougald  durijE)g  his  life, 
or  the  defendant  since  his  death,  giving  control  of  the  pro<- 
perty,  he  never  having  had  any  possession  or  control  of  the 
same.  He  has  heard,  and  believes,  that  McDougald  did  sell  a ' 
part  of  the  property,  and  collected  some  of  the  notes,  and  paid 
off  with  the  proceeds  a  portion  of  his  debts.  Defendant  denied 
that  he  was  insolvent,  and  explained  the  fact  of  the  mortgage 
and  judgments  remaining  open  against  him. 

The  joint  answer  of  Duncan  and  Alexander  McDougald  to  the 
bill  denied,  that  in  their  belief,  any  such  deed  of  assignment 
had  ever  been  made,  lliey  believe  that  such  a  paper  was 
drawn  and  signed,  but  that  it  never  was  delivered  or  intended  to 
be,  but  was  retained  by  Daniel  McDougald,  and  destroyed  by 
him ;  that  he  never  parted  with  the  possession  or  control  of  his  pro- 
perty, but  exercised  the  same  control  down  to  his  death,  the  credit 
ors  acquiescing  tberein-^no  creditor  having  at  any  time  notified  the 
said  trustees  of  their  acceptance  of  the  provisions  of  the  deed. 
The  answer  stated  various  acts  of  the  complainant's  assignor 
(he  being  assignee  of  a  ^.  Ja.  vs.  McDovgald)  and  other  credit- 
ors, showing  that  they  were  not  disposed  to  accept  of  the  pro- 
visions of  the  deed.  After  answering  all  of  the  other  allegationa 
in  the  bill  defi^ndants  stated  that  Ann  £.  McDougald  bad  ten- 
dered, and  was  ready  at  any  time  to  pay  the  complainant,  Wm. 
Dougherty,  the  full  amount  of  his  Ji.  fa.  To  this  answer  was 
annexed  as  an  exhibit,  an  exemplification  of  the  returns  of  Ann 
£.  McDougald  as  the  administratrix  of  Daniel  McDougald,  de- 
ceased, which  the  answer  stated  was  correct. 
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The  answer  of  Ann  E.  McDougald  to  the  bill,  affirmed  the  state- 
ments in  the  other  answer,  as  far  as  the  same  came  within  her 
knowledge  or  belief.  She  admitted  that  as  administratrix^  there 
were  assets  in  her  hands  sufficient  to  pay  the  complainant  (Dough- 
erty's) debt,  and  stated  that  she  had  tendered  the  full  amount 
thereof  to  him,  and  was  ready  at  any  time  to  pay  him,  and  ten- 
dered  the  same  in  her  answer. 

The  answer  farther  stated  that  a  debt  oh  Tomlinson  Foit 
(named  in  the  deed  of  assignment)  was  compromised  by  Dan- 
iel McDougald  in  his  lifetime,  at  about  fifty  cents  in  the  ddlar ; 
that  after  his  death  a  tract  of  land  belonging  to  the  intestate, 
was  much  desired  by  a  purchaser  who  desired  title  immediately, 
and  was  willing  to  pay  f )  0,000  (a  large  price)  therefor ;  &at 
upon  consultation  with  legal  friends,  she  was  advised  that,  as  the 
purchaser  would  not  await  the  slow  process  of  administrator's 
sale,  it  would  be  best  for  her  and  the  estate  of  intestate,  to  have 
the  land  levied  on  under  an  ohl  Ji.  fa.  outstanding,  and  sold  to 
perfect  titles ;  that  the  Mechanics'  Bank  of  Augusta,  held  one 
of  the  oldest  Ji,  fas,  but  refused  to  have  it  levied  unless  the 
bank  was  first  satisfied  in  fuU ;  that  anxious  not  to  lose  so  favor- 
able a  sale  oi  tiie  land,  she  received  from  I.  L.  Harris,  Esq. 
$5,000,  collected  on  the  Fort  debt,  and  placed  it  in  the  hands 
of  her  brother.  Judge  Alexander,  to  pay  up  the  debt  to  the  Me- 
chanics' Bank,  and  procure  the  use  of  the  fi,  Ju.  which  was  ac- 
cordingly done.  The  sale  of  the  land,  however,  was  arrested 
by  complainant,  to  the  great  injury  of  the  estate,  in  the  opinion 
of  respondent 

In  answer  to  the  order  of  9th  April,  Seaborn  Jones  reiterated 
the  statements  made  in  his  answer. 

Duncan  McDougald,  in  answer  to  these  orders,  stated  what 
portions  of  the  property  named  in  the  trust  deed  were  in  his  posses- 
sion, and  stated  the  sources  of  his  title  thereto,  denying  that  any 
portion  thereof  belonged  to  Daniel  McDougald,  or  that  any  (ex- 
cept one  negro)  had  been  purchased  from  him  since  the  date  of 
the  trust  deed. 

Upon  the  coming  in  of  these  several  answers,  the  defendants, 
Jones,  Alexander  and  Duncan,  insisted  that  these  answers  were 
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sufficient  to  prevent  the  execution   of  the   said   orders.     The 
Court  held  otherwise,  and  defendants  excepted. 

The  plaintiff  then  proposed  to  propound  written  interrogato- 
ries to  defendsints,  Jones  and  Duncan  McDougald,  in  reference  to 
certain  matters  contained  in  the  orders.  To  which  defendants 
objected,  and  being  allowed  by  the  Court,  defendants  ex- 
cepted. 

And  thereupon  the  complainant  propounded  the  following  in- 
terrogatories to  the  said  Duncan,  viz : 

To  Duncan  McDougald : 

1st.  When,  and  of  whom  did  you  purchase  the  lots  E.  23, 17, 
30, N.  27, 17, 30,  N.  28, 17, 30,  N.  26,17, 30,  and  Iraction  24,  17, 
30.  Did  you  purchase  them  all  at  the  same  time,  and  in  the  same 
purchase,  and  of  the  same  person,  and  what  did  you  agree  to 
give  for  the  same  ? 

2d.  How,  and  in  what  manner  was  the  purchase  money  paid, 
in  money,  notes,  other  property,  or  what,  to  whom  paid,  and 
when  paid } 

3d.  What  sort  of  a  conveyance  or  writing  was  executed  to  you  , 
for  said  land  at  the  time  of  purchase,  or  at  the  time  of  payment 
of  the  purchase  money,   or  any   time  since,   who  wrote  it,  and 
who  were  the  witnesses  ? 

4th.  Did  you  ever  have  in  your  possession  or  see  the  patents 
of  said  land,  and  to  whom  were  they  issued,  and  when  issued, 
and  where  are  they  ?  Did  you  ever  have  your  title  papers  to 
said  land  recorded,  if  so,  in  what  office  i  Have  you  establish* 
ed  them  or  made  any  effort  to  do  so  ? 

5th.  Who  occupied  and  owned  said  land  before  you  went  on 
the  same  i  / 

6th.  How  long  have  you  resided  in  Georgia,  and  in  what 
County,  before  you  moved  on  said  land,  and  who  owned  the 
place  you  lived  on  before  you  moved  to  the  land  above  spoken 
of,  and  who  sold  it  ?  How  many  negroes  were  on  the  place  in 
Harris  or  Muscogee  County,  from  which  you  moved  to  the  land 
in  question,  and  to  whom  did  they  belong  i  How  many  negroes 
were  on  the  land  of  Daniel  McDougald,  when  you  came  to  re« 
side  there  from  North  Carolina  i    How  many  moles  or  horieai 
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eows,  bogs,  wagons,  and  carts,  were  on  the  place  or  plantation  of 
Daniel  McDougald,  which  yon  left  when  you  moved  on  the  said 
land  in  Alabama,  and  what  became  of  the  negroes,  mules,  stock, 
plantation  tools,  &c.  ?  When  you  left  did  they  remain  there,  or 
were  they  removed  or  taken  off  about  the  time  you  left,  and 
where  were  they  removed  to  ? 

7th.  How  many  negroes  did  you  own  and  bring  with  you  from 
North  Carolina ;  name  them  and  their  increase  ?  How  many  of 
the  negroes  that  were  on  the  place  or  plantation  of  Daniel  Mc- 
Dougald  in  Harris  or  Muscogee  County,  when  you  came  to  re- 
side there,  and  about  the  time  you  left  for  Alabama,  which  are 
DOW  in  your  possession,  who  superintended  and  directed  said 
plantation  in  Alabama  after  you  moved  to  the  Watson  place,  and 
up  to  the  time  of  the  death  of  Daniel  McDougald  ?  Was  it  not 
under  Daniel  McDougald's  management  and  direction,  princi* 
pally  ?  Who  sold  the  cotton  made  on  the  place,  from  its  settle- 
ment up  to  the  death  of  Daniel  McDougald  ? 

8th.  When  and  of  whom  did  you  purchase  Judy,  Fanny, 
.  Nancy,  Eliza,  Betty,  Big  Caroline  and  her  child,  Emma  and  Tom, 
Charles  or  Dillingham,  Peter  or  Pete  ?  State  the  time  of  the 
purchase  of  each  one,  the  price  paid,  and  in  what  paid,  and 
what  evidence  of  title,  or  what  conveyance  was  executed  by 
vendor  to  you  ?  What  the  value  of  the  annual  hire  of  said  ne- 
groes since  the  24th  September,  1846  ? 

9th.  What  did  you  agree  to  give  for  the  rent  of  th^  wharf 
property  for  the  year  1850,  1851,  and  1852,  and  at  what  time 
was  the  rent  for  each  year  due,  and  how  much  of  the  rent  of 
each  year  have  you  paid,  and  to  whom  paid,  and  how  much  is 
yet  due,  and  to  whom  due  ?  Have  you  not  settled  with  each 
member  of  the  company  or  proprietors  of  the  wharf,  for  his  re- 
spective and  several  share  or  interest  in  the  same  ? 

loth.  When,  in  what  year  did  you  for  the  first  time,  give  in 
and  pay  taxes  on  the  said  tract  of  land  referred  to  in  the  preced- 
ing interrogatory? 

11th.  What  is  the  annual  value  of  the  rent  of  said  tract  of 

-  Imd  for  tiiey^ars  1849,  1850,  1851,  and  1859?    How  much 

cktied  hmd  on  the  tract  thoae  years,  and  what  qudity  of  laftd  ? 
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12tb.  What  title  deeds  were  those  of  which  you  speak  id  your 
written  answer  to  the  order  in  this  case,  by  whoip  executed^  tt 
whom  and  when  made,  on  what  consideration,  and  who  paid 
it? 

13th.  Did  not  Daniel  McDougald  mortgage  said  land  to  one 
James  Holford  some  years  since,  and  state  when  said  mortgage 
was  executed,  and  state  whether  you  ever  made  and  communi* 
cated  any  objection  to  said  Holford  or  his  counsel,  and  did  you 
not  know  who  his  counsel  was  to  the  execution  of  said  mort- 
gage, and  was  not  the  same  recorded  in  Russell  County,  Ala- 
bama ? 

Defendant's  solicitors  demurred  to  or  objected  to  the  defend- 
ant,  Duncan  McDougald's  answering  iuiy  or  either  of  said  in- 
terrogatories, on  the  following  g/ounds,  to  wit : 

1  St.  Because  the  land  near  /jirard,  Alabama,  being  stated  in 
the  deed  to  be  in  the  possession  of  Duncan  McDougald,  the  law 
presumes  it  to  be  advert  to  Daniel  McDougald,  and  therefore, 
the  deed  from  Daniel  McDougald  is  void. 

2d.  Because  the  land  lies  m  Alabama,  and  consequently,  be* 
yond  the  jurisdiedon  of  this  Court 

3d.  Because  the  interrogatories  go  beyond  and  outside  of  the 
stating  or  ^haigi^g  P^^  ^^  complainant's  bill,  and  therefore, 
ought  not  to  be  allowed. 

4th.  Because  the  bill  does  not  allege  that  the  property  inquir- 
ed abSut  in  interrogatories,  was  in  fact  the  property  of  Daniel 
McDougald  ;  it  merely  states  it  was  contained  or  specified  in  the 
deed  of  assignment. 

5th.  Because  the  interrogatories  are  irrelcTant  to  any  matter 
in  issue  in  the  pleadings,  or  which  could  be  put  in  issue  without 
their  being  amended. 

7th.  Because  the  interrogatories  are  merely  '^  fishing." 

8tb.  Because  they  require  a  discovery  of  matters  and  a  pro* 
duction  of  papers  relating  to  the  title  and  rights  of  the  defend- 
ant exclusively,  and  not  to  the  title  of  the  plaintiff. 

9th.  Because  the  interrogatories  go  far  beyond  an  inquiij 
concerning  an  interest  only,  of  Daniel  McDougald,  deceased, 
in  the  land. 
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10th.  Because  the  interrogatories  were  contrary  to  Law  and 
Equity,  and  the  practices  and  usages  of  Courts  of  Equity,  and 
of  the  Master's  office. 

The  Court  overruled  the  objections,  and  defendants  ex- 
cepted. 

Duncan  McDougald  filed  answers  to  all  of  these  interrogato- 
ries, denying  the  title  of  Daniel  McDougald  to  any  of  the  pro- 
perty in  his  possession — setting  forth  the  time  of  his  purchases 
— the  persons  from  vrhom  he  purchased,  and  the  amounts  paid. 

In  answer  to  the  9th  interrogatory,  he  stated,  that  he  ap^reed 
to  pay  for  rent  of  the  wharf  property  for  the  year  1850,  |3,745 ; 
for  the  year  1851,  $4,300 ;  for  the  year  1852,  #4,556.  He  has 
paid  of  the  rent  for  1850,  $3000;  of  the  rent  of  1851,  $3,400. 
The  rent  for  1852  is  not  du«  until  November.  The  above 
amounts  were  paid  to  various  corporators  of  the  Columbus  Wharf 
Company,  as  he  believes,  according  to  their  respective  interests. 
He  rented  the  property  from  the  Columbus  Wharf  Company. 

The  Court,  in  its  final  order,  required  Duncan  McDougald  to 
deliver  up  to  the  receiver  all  the  negroes  ?md  property  in  his  pos- 
session, named  in  the  deed  of  assignment.  Also,  to  attorn  to 
the  receiver  for  one-half  of  the  wharf  property,  and  to  pay  over 
to  him  one-half  of  the  amount  of  the  rent  for  1850,  1861,  and 
to  give  his  note  for  one-half  the  rent  for  1852.  To  which  or- 
der, defendants  excepted. 

The  complainant  then  produced  a  deed,  conveying  Vil  the 
property  named  in  the  said  deed  of  assignment,  and  the  object 
of  which  was  to  convey  the  legal  thle  to  the  receiver,  and 
moved  the  Court  to  order  the  defendant,  Seaborn  Jones,  to  an- 
nex his  signature  thereto. 

Jones  objected,  unless  he  was  permitted  to  add  thereto  a  pro- 
test, "  that  he  did  not  thereby  admit  that  the  alleged  deed  of 
trust  is,  or  ever  was,  valid  and  binding  on  him  ;  or  that  the  re- 
citals in  the  proffered  draft  or  deed  were  true."  Also,  that  the 
deed  m  ide  him  convey  to  the  receiver  certain  pieces  of  proper- 
ly to  which  he  claims  title  adversely  to  McDougald.  The  Court 
overruled  the  objections  and  required  him  to  sign  the  deed  then 
and  there  presented.     To  which   decision  defendant  excepted. 
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The  defendants  then  moved  the  Court  to  pass  the  lolIoM^ing 
order : 

*^  The  defendants  having  filed  their  ansii^ers  denying  the  exe- 
cution and  delivery  of  the  deed  of  trust,  and  alleging  that  no 
creditor  ever  accepted  the  same  or  its  provisions,  and  further 
alleging  that  Daniel  McDougaid  did,  in  his  lifetime,  destroy  said 
deed  of  trust  and  revoke  the  same ;  and  also  further  alleging 
that  Ann  C.  McDougaid,  one  of  th^  defendants,  and  also  ad- 
ministratrix of  Daniel  McDougaid,  deceased,  had  tendered  to 
the  complainant,  William  Dougherty,  the  sum  of  thirteen  hundred 
dollars,  a  sum  sufficient  to  discharge  and  pay  off  the  whole  amount, 
principal,  interest  and  cost,  due  the  said  complainant,  William 
Dougherty ;  moved  that  the  order  appointing  Ad olph us  S.  Ruther- 
ford receiver,  be  revoked  and  rescinded,  on  the  following  grounds, 
to  wit: 

1st.  Because  there  never  was  any  legal  execution  and  deliv- 
ery of  said  deed  of  trust. 

2d.  Because  no  creditor  of  said  Daniel  McDougaid  ever  ac- 
cepted the  said  deed  and  the  provisions  of  the  same. 

.3d.  Because  the  said  Daniel  McDougaid  kept  the  said  deed, 
and  also  all  the  property  and  titles  to  the  same,  and  the  rights 
and  credits  mentioned  therein,  in  his  possession,  and  before  his 
death  revoked  the  said  deed  by  destroying  the  same. 

4th.  Because  the  said  Ann  £.  McDougaid  has  tendered  to 
the  said  complainant,  William  Dougherty,  the  sum  of  thirteen 
hundred  dollars,  a  sum  sufficient  to  pay  off  and  discharge  the 
whole  of  his  debt,  principal,  interest  and  cost. 

5th.  Because  said  receiver  was  appointed  without  notice,  or 
the  service  of  said  bill  upon  any  other  of  said  defendants  than  the 
said  Seaborn  Jones. 

6th.  Because  the  said  Adolphus  S.  Rutherford,  the  receiver, 
was,  at  the  time  of  his  appointment  as  receiver.  Deputy  Sheriff, 
and  is  now  acting  Sheriff  of  Muscogee  County,  and  the  duties 
of  said  offices  are,  or  may  be,  in  conflict  with  each  other. 

7th.  Because  said  deed,  if  duly  executed  and  delivered,  is 
void. 
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8th.  Because  there  is  in  the  hands  of  the  administratrix,  assets 
ample  and  sufficient  to  pay  complainant's  debt,  and  that  there 
are  other  persons  liable  and  bound  for  the  payment  of  com- 
plainant's debt,  who  are  entirely  solvent  and  responsible,  and 
out  of  whom  the  same  might  be  collected. 

9th.  Because  said  bill,  although  a  creditor's  bill,  is  alone  the 
bill  of  the  complainant,  William  Dougherty,  and  when  the 
amount  due  him  is  paid  or  j:endered,  it  is  the  right  of  defendants 
to  have  the  order  appointing  receiver,   revoked  and  reacindecu 

10th.  Because  the  security  required  of  said  receiver  is  insuf* 
ficient,  it  being  for  too  small  a  sum,  is  not  payable  to  the  proper 
party,  is  illegal  and  improper  in  its  condition  and  is  in  other  re- 
spects  void. 

11th.  Because  the  whole  proceedings  in  the  appointment  of 
receiver  and  the  subsequent  orders  in  relation  thereto,  are  irreg- 
ular, informal  and  unauthorized  by  the  rules,  practice  and  usag- 
es of  a  Court  of  Equity,  or  by  Equity  or  Law. 

12th.  Because  the  answer  of  the  defendants  fully  swears  off 
all  of  the  Equity  contained  in  the  bill. 

13th.  Because  the  said  defendant,  Duncan  McDougald,  has 
again  tendered,  and  now  before  the  Chancellor,  tenders  and  of- 
fers to  pay  said  complainant  the  entire  amount  of  principal,  in- 
terest and  cost  due  on  his  debt  and  the  cost  of  this  suit,  to  wit, 
the  sum  of  thirteen  hundred  dollars. 

The  said  Dougherty  then  and  there  opposed  the  granting  of 
said  motion,  and  thereupon  the  Judge  overruled  the  same  upon 
all  of  the  grounds.  Thereupon  said  Jones,  Duncan  and  Alex- 
ander, then  and  there  excepted  to  said  decision. 

On  the  14th  February,  the  said  Ann  Eliza  appeared  and  pre- 
sented in  writing,  her  answer  as  above  set  forth,  and  asked  that 
the  same  might  be  held  a  sufficient  showing  against  such  orders, 
and  that  said  orders  might  be  discharged  as  to  her ;  thereupon 
the  plaintiff  objected  and  the  Judge  refused  to  grant  said  re- 
quest, but  held  that  such  answer  was  not  sufficient,  and  thereup- 
on the  said  AnnE.  by  her  counsel  excepted. 

The  plaintiff's  solicitors  then  moved  for  an  order  requiring  the 
said  Ann  E.  McDougald  to  turn  over  to  Adolphus  S.  Rutherford 
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as  receiver,  certain  property  specified  and  described  in  the  draft 
of  the  order  presented,  and  thereupon  counsel  for  the  said  Ann 
E.  McDougald  objected  to  that  portion  of  the  order  lequir- 
ing  her  to  pay  over  to  the  said  receiver  the  money  collected  of 
Tomlinson  Fort,  on  the  grounds  following  to  wit : 

1st.  Because  her  answer  showed  that  she  did  not  hnve  the 
money  in  her  possession. 

2d.  Because  her  answer  showed  that  it  had  been  duly  ad- 
ministered, having  been  paid  to  or  on  a  judgment  in  iavor  of 
the  Mechanics'  Bank  vs,  her  intestate,  Daniel  McDougald,  one 
of  the  oldest,  if  not  the  oldest  judgments  against  said  Dan- 
iel. 

3d.  Because  her  answer  showed  that  said  Daniel,  in  his  life- 
time, had  agreed  with  the  said  Fort  to  receive  a  sum  much  less 
than  the  actual  amount  due,  in  full  discharge  of  the  debt,  and 
thereby  revoked  said  deed  of  trust  pro  tanto  at  least.  Counsel 
for  Ann  E.  McDougald  further  objected  to  that  portion  of  order 
requiring  her  to  turn  over  or  deliver  to  said  receiver,  the  negroes 
Hannah  and  Lucy,  because  the  negroes,  Hannah  and  Lucy,  ad- 
mitted to  be  in  her  possession,  do  not  fit  the  description  of  the 
Hannah  and  Lucy  specified  and  conveyed  in  deed  of  trust ; 
Counsel  for  Ann  E.  McDougald  also  further  objected  to  the  or- 
der so  far  as  it  requires  her  to  turn  over  to  receiver  the  negro 
man,  Reuben,  because  her  answer  shows  that  an  action  of  trover 
for  his  recover}'  is  now  pending  against  her,  as  administratrix  of 
Daniel  McDougald.  And  counsel  for  Ann  E.  also  object  to 
said  order,  because  it  is  informal,  irregular,  and  contrary  to  rules 
and  practice  of  Courts  of  Equity,  or  of  Equity  and  Law. 

The  Court  overruled  all  these  objections,  and  counsel  for  de- 
fendants excepted. 

Subsequently  the  complainant,  Wm.  Dougherty,  moved  to 
amend  his  bill  by  inserting  Ann  E.  McDougald  in  her  represent- 
ative capacity,  as  the  administratrix  of  Daniel  McDougald,  de- 
cesf^ed,  as  a  party  defendant  to  the  bill ;  and  also  inserting  the 
names  of  various  other  creditors  as  parties  complainant  to  the 
bill.     This  amendment  was  not  verified  by  affidavit. 
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Various  objections  were  made  to  its  allowance,  unnecessary 
to  be  specified  in  the  view  taken  of  it  by  the  Supreme  Court. 

The  allowance  of  the  amendment  was  excepted  to  by  de- 
fendants. 

Benning,  for  Ann  E.  McDougald  et  al. 
Wm.  Dougherty,  for  complainants. 

By  th^  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

William  Dougherty,  in  behalf  of  himself  and  other  creditors 
of  Daniel  McDougald,  deceased,  filed  his  bill  in  Equity,  in  the 
Superior  Court  of  Muscogee  County,  against  Seaborn  Jones, 
Ann  E.  McDougald,  Alexander  McDougald,  and  Duncan  Mc- 
Dougald, returnable  to  the  May  Term,  1851,  of  said  Court. 
The  bill  alleged,  amongst  other  things,  the  execution  and  de- 
livery of  the  deed  of  trust,  by  the  said  Daniel  McDougald  in 
his  lifetime,  to  the  said  Seaborn  Jones  and  one  Robert  B.  Alex- 
ander, for  the  benefit  of  his  said  creditors;  the  acceptance  there- 
of by  the  said  trustees,  and  the  subsequent  death  of  Alexan- 
der, and  prayed  for  the  removal  of  Jones  on  account  of  bis  mis- 
conduct and  refusal  to  perform  said  trust,  the  substitution  of  an- 
other trustee  in  his  stead,  and  the  appointment  of  a  receiver  in 
the  meantime,  to  take  charge  of,  preserve  and  manage,  the  trust 
property. 

On  the  9th  of  April,  1851,  on  the  hearing  of  complainant's 
application,  one  Adolphus  S.  Rutherford  was,  by  the  order  of 
the  Court,  appointed  receiver,  being  required  before  entering 
on  his  duties  as  such,  to  enter  into  bond  with  good  security, 
payable  to  the  Governor  of  the  State,  in  the  sum  of  ten  thou- 
sand dollars,  for  his  good  conduct. 

A  motion  was  made,  that  the  order  appointing  Adolphus  S. 
Rutherford  receiver,  be  revoked  and  rescinded,  on  a  g^eai  varie- 
ty of  grounds,  to  wit :  Because  there  was  never  any  legal  exe- 
cution and  delivery  of  the  deed  of  trust ;  that  no  creditor  er& 
accepted  the  appointment^  and  the  provisions  thereof;  that  the 
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grantor  retained  the  deed,  together  with  the  property  and  the 
titles  to  the  same,  in  his  own  possession,  and  previous  to  his 
death  destroyed  the  conveyance  ;  that  Mrs.  Ann  E.  McDou- 
gald  tendered  to  the  complainant,  Dougherty,  the  sum  of  $1,300, 
an  amount  sufficient  to  pay  ofT  and  discharge  the  whole  of  his 
debt,  principal,  interest  and  cost ;  that  the  receiver  was  ap- 
pointed without  notice  or  the  service  of  the  bill  upon  any  of  the 
defendants,  except  Jones ;  that  Rutherford,  at  the  time  of  his 
appointment,  was  Deputy  Sheriff,  and  is  now  acting  Sheriff  of 
Muscogee  County ;  and  that  his  duties  as  receiver  find  Sheriff, 
are,  or  may  be,  in  conflict  with  each  other ;  that  the  deed  of  as- 
signment, even  if  duly  executed,  is  void  ;  that  there  is  in  the 
hands  of  the  administratrix  of  Daniel  McDougald,  assets  ample 
to  pay  complainant's  debt ;  and  besides,  there  are  other  persons 
liable  and  bound  for  the  same,  who  are  entirely  solvent  and  re- 
sponsible, and  out  of  whom  the  demand  might  be  collected ; 
that  the  bill,  although  nominally  a  creditor's  bill,  is  alone  the  bill 
of  the  complainant  Dougherty,  and  when  the  amount  due  him 
is  paid  or  tendered  it  is  the  right  of  the  defendants,  to  have  the 
order  appointing  a  receiver  annulled ;  that  the  security  required 
of  the  receiver,  is  too  small — is  not  payable  to  the  proper  party — 
is  illegal  and  improper  in  its  condition,  and  is  in  other  respects 
void;  that  the  whole  proceedings  in  the  appointment  of  re- 
ceiver, and  the  subsequent  action  in  relation  thereto,  are  irregu- 
lar, informal,  and  unauthorized  by  the  rules  of  practice  of  a 
Court  of  Equity,  or  by  Equity  or  Law  ;  that  because  the  answer 
of  the  defendant  fully  swears  oft  all  the  Equity  contained  in  the 
bill,  and  because  the  said  defendant,  Duncan  McDougald,  has 
again  tendered,  and  now  before  the  Chancellor  tenders  and  offers 
to  pay  said  complainant,  the  entire  amount  of  principal,  interest, 
and  cost  due  on  said  debt,  and  cost  of  the  pending  suit,  namely, 
11,300. 

I  shall  not  attempt  to  examine  every  point  made  in  this  heavy 
record,  which  we  have  scrutinized  with  great  care  and  attention, 
but  shall  endeavor  merely  to  touch  upon  the  main  questions 
which  it  presents. 

[1.]  Counsel  for  the  plaintiffs  in  error  have  totaUy  x^ipappre* 
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bended  the  nature  of  this  bill.  It  is  not  a  bill  of  quia  timetj  nor 
in  the  nature  of  such  a  proceeding. 

[2.]  A  creditor  has  two  resources  for  paying  his  debts  ;  either 
to  pursue  his  debtor  personally  in  his  lifetime,  or  his  estate  since 
his  death ;  or  to  ask  the  aid  of  a  Court  of  Equity,  to  enforce  a 
trust  which  the  debtor  had  created  for  his  benefit,  in  common 
with  the  other  creditors.  He  resorts  to  the  latter  course,  and  he 
is  clearly  entitled  to  the  assistance  of  Chancery,  to  have  the 
trust  executed.  Hence,  in  writing  out  the  opinion  delivered  by 
the  Court  in  this  case,  when  it  was  up  before,  twelve  months 
ago,  I  stated  that  the  allegation  in  the  bill,  that  there  were  other 
Ji.Jas,  which  would  hinder  or  delay  the  creditor,  if  he  attempted 
to  proceed  with  his  execution  at  Law,  to  enforce  his  judgment 
lien,  was  not  the  foundation  of  his  equity ;  nor  did  it  give  to  the 
Court  its  jurisdiction.  That  it  was  upon  another  and  altogeth- 
er different  principle,  namely :  the  application  of  one  creditor  in 
behalf  of  himself  and  all  others,  who  choose  to  come  in,  to  enforce 
the  execution  of  a  trust  made  for  their  benefit. 

Neither  is  the  appointment  of  a  receiver,  under  such  a  bill, 
predicated  necessarily,  upon  the  apprehended  loss  of  the  debt. 
It  would  be  sufficient  to  allege  that  the  trustee  appointed  refused 
to  perform  the  trust ;  and  that  of  itself,  would  be  ground  enough 
to  authorize  the  Court  to  appoint  a  receiver ;  and  this  simple, 
but  true  exposition  of  the  nature  and  object  of  this  proceeding, 
will  strip  it  at  once  of  many  of  the  difficulties  which  have  been 
thrown  around  it. 

All  the  law  points  adjudicated  by  this  Court,  in  this  case,  at 
this  place  in  July,  1851,  (10  Geo.  Rep.  273,)  stand  affirmed, 
upon  the  facts  which  were  then  before  us.  For  while  we  do  not 
profess  to  be  bound  by  the  authority  of  our  decisions,  "  as  firmly 
as  the  Pagan  deities  were  supposed  to  be  bound  by  the  de- 
crees of  fate,"  still  we  must  be  clearly  convinced  of  their  error, 
before  we  shall  feel  it  to  be  our  duty  to  overrule  them. 

All  the  issues  made  by  the  answers,  such  as  the  denial  of  the 
delivery  of  the  deed  of  trust,  and  its  acceptance  by  the  creditors; 
the  allegation  that  the  assignor  kept  the  deed,  and  also,  the 
property  and  titles  to  the  same,  in  his  possession,  and  before  his 
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death  revoked  the  deed  by  destroying  it ;  that  there  is  ia  the 
hands  of  the  administratrix  of  Daniel  McDougald,  assets  amply 
sufficient  to  pay  complainant's  debt ;  and  that  there  are  other 
solvent  persons  bound  for  the  same — are  matters  inpaisy  depend* 
ent  on  the  proof;  and  conceding  that  the  material  facts  stated 
in  the  bill,  are  flatly  denied,  neverthless,  we  should  continue 
the  receiver  until  the  final  hearing. 

Whether  the  security  required  of  the  receiver  was  sufficient,  and 
Mr.  Rutherford  a  suitable  person  to  fill  the  office,  are  matters  of  dis« 
cretion  ;  and  having  no  evidence  that  the  power  thus  entrusted 
to  the  Court,  has  been  wantonly  or  injuriously  exercised,  we 
shall  not  undertake  to  control  his  judgment  in  these  particulars. 

[3.]  It  is  objected  that  the  whole  proceedings,  in  the  appoint- 
ment of  a  receiver  and  the  subsequent  orders  in  relation  thereto, 
were  irregular.  I  would  remark  that  thesp  proceedings  before  a 
Master,  are  in  the  nature  of  an  informal  bill  in  Equity ;  and  su- 
pervisory Courts  will  not  interfere,  unless  substantial  errors  or 
defects  exist. 

[4.]  If  any  great  right  or  public  policy  has  been  violated  by 
the  Master,  relief  will  be  afforded  otherwise.  Not  much  is  left  to 
the  discretion  of  the  Master.  We  see  nothing,  in  our  opinion, 
which  amounts  to  this,  so  far  as  the  formal  objections  taken 
to  the  various  rulings  of  the  Circuit  Judge,  sitting  as  a  Master  in 
Chancery,  are  concerned.  He  has  performed  the  most  arduous 
services,  voluntarily  and  gratuitously,  and  for  which,  as  an 
example,  he  deserves  well  of  the  country. 

[5.]  This  extra-judicial  mode  of  investigation,  is  of  very  great 
advantage,  by  relieving  the  Court  at  its  regular  terms,  from  the 
performance  of  burthensome  duties,  and  thus  enabling  it  to  ex- 
ercise its  regular  jurisdiction  in  a  much  more  beneficial  man- 
ner.    (See  Jeremy's  Equity  Jurisdiction^  292,  293.) 

[6.]  Let  us  briefly  consider,  however,  some  of  the  more  im- 
portant points  of  this  case.  And  first,  is  the  tender  proven  here, 
sufficient  to  require  the  removal  of  the  receiver  ?  Candor  com- 
pels  me  to  confess  that  for  myself,  I  have  grave  doubts  upon 
this  question.  Had  the  tender  been  formally  pleaded,  which  it 
18  not,  and  which  is  of  itself  a  good  reason  for  not  allowiog  it^ 
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and  had  it  been  made  by  Mr.  Jones,  the  assignee,  or  by  Mrs. 
McDougald,  as  the  administratrix  of  her  deceased  husband,  who 
owed  the  debt,  and  whose  estate  is  liable  for  its  payment,  after 
she  had  been  made,  in  her  representative  character,  a  party  de- 
fendant to  the  bill,  I  should  feel  constrained,  upon  principle  as 
well  as  authority,  to  compel  the  plaintiff  to  accept  it,  and  to 
arrest  his  bill  till  he  did.  It  is  noi  made  however,  by  the  party 
who  is  the  debtor  and  defendant  in  this  case.  It  is  made  by 
Mrs.  Ann  E.  McDougald  and  by  Mr.  Duncan  McDougald, 
against  whom  no  decree  is  prayed,  and  for  the  payment  of  Dan- 
iel MjDougald's  debt.  Whether  the  reasoning  applies  to  them, 
I  am  not  prepared  to  say ;  the  cases  cited  certainly  do  not  go  so 
far. 

[7.]  The  reply  of  the  defendant  in  error,  that  inasmuch  as 
one  creditor  could  not  sue  alone,  to  enforce  this  trust,  that  pay- 
ment to  him  cannot  arrest  the  suit,  is  not  satisfactory.  True, 
one  creditor  cannot  sue  alone,  to  enforce  payment  of  his  de- 
mand, out  of  a  common  trust  fund,  which  has  been  set  apart 
for  himself  and  others.  Story^s  Eq,  PL  §.  157.  He  must  allow 
others  to  come  in  under  the  decree,  and  share  in  the  proceeds. 

[8.]  But  this,  we  apprehend,  does  not  interfere  at  all,  with 
another  equally  well  established  doctrine,  that  up  to  the  time 
of  the  decree,  it  is  a  suit  only  between  party  and  party,  and  the 
plaintiff  is  dominus  litiSj  or  master  of  his  own  ease.  He  may 
dismiss  or  compromise  it,  or  make  any  other  disposition  of  it 
which  he  sees  fit ;  and  as  a  correlative  right  to  this,  the  defend- 
ant may  tender  satisfaction,  and  compel  him  to  accept  it. 

The  tender,  I  repeat,  not  having  been  formally  pleaded,  and 
not  having  been  made  by  the  debtor  party,  we  will  leave  this 
principle  undisturbed  for  the  present. 

[9.]  As  to  the  several  orders  which  were  passed,  requiring 
Ann  E.  McDougald  and  Duncan  McDougald  to  deliver  up  to 
the  receiver  the  property  in  their  possession,  because  it  was  con- 
tained in  the  deed  of  assignment,  we  are  clear,  that  no  Judge 
in  this  State,  sitting  either  as  Master  or  Chancellor,  possesses 
such  power. 

[10.]  This  property  was  held  by  third  persons,  who  claimed 
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adversely  to  the  deed  of  trust,  and  who,  by  their  answers,  at- 
tacked the  validity  of  that  instrument.  A  Chancellor  in  England 
would  hardly  venture  to  decide  upon  such  a  disputed  title,  with- 
out the  aid  of  a  Jury.  It  is  conformable,  I  know,  with  the 
practice  of  the  British  Chancery,  and  is  considered  there  peculi- 
arly proper,  when  titles  are  disputed,  especially  in  relation  to 
land,  to  desire  an  inquisition  by  a  Jury.  And  Mr.  Maddock^  (in 
his  Chancery^  2  voL  p.  276,)  says,  that "  In  all  doubtful  cases,  the 
Court  vnll  direct  an  issue,  in  order  to  relieve  its  own  conscience, 
and  to  be  satisfied  by  the  verdict  of  the  Jury,  of  the  truth  or 
falsehood  of  the  facts  controverted,  lest  taking  it  upon  itself  to  pro- 
nounce decidedly,  a  matter  of  such  uncertainty,  it  might  do  in- 
justice to  one  of  the  parties,  by  determining  against  the  real 
truth  of  the  fact." 

If  a  Chancellor  in  England  would  not  undertake  to  decide 
upon  antagonist  facts  and  deductions,  but  would  summon  a 
Jury  to  his  aid,  much  less  will  a  Master  in  Chancery,  in  this 
State,  claim  to  exercise  this  right  without  the  aid  of  an  inquisi* 
tion. 

[11.]  Their  province  is,  and  by  far  the  most  extensive 
branch  of  their  cognizance,  to  investigate  accounts ;  to 
make  sale  of  property  under  a  decree  in  Equity  ;  and  for  the 
purpose  of  facilitating  their  inquiries,  and  rendering  them  more 
effectual,  they  are  often  empowered  to  examine  witnesses,  or 
even  parties  to  the  cause.  In  England,  they  are  often  called 
upon  to  examine  titles  to  estates,  and  to  settle  conveyances. 
But  even  the  business  of  examination  merely^  is  rarely  confided 
to  the  Master  here,  much  less  the  power  of  passing  upon  them. 

And  this  view  applies  to  all  the  property  in  the  hands  of  Dun- 
can McDougald.  For  even  as  it  respects  Peter,  the  negro  that 
he  purchased  of  Daniel  McDougald,  in  1847,  the  year  after  the 
assignment  was  made,  controverting  as  he  does,  the  legality  of 
that  deed  of  trust,  this  slave  should  not  be  wrested  from  him, 
except  by  due  course  of  law.  Admitting  that  the  conveyance 
is  valid,  it  may  be  well  doubted  how  far  the  title  of  a  bona  fide 
purchaser  from  Daniel  McDougald,  who  was  in  possession  of  the 
property   when   he  sold,   would   not    be    protected,   and  the 
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transfer  made  two  years  before  any  creditor  had  signified  his 
acceptance  of  the  trust. 

As  to  the  wharf  lots,  they  stand  upon  a  different  footing. 
Duncan  McDougald  sets  up  no  title  to  them.  To  the  extent, 
however,  that  the  order  directed  peremptorily  Duncan  McDou- 
gald to  account  to  the  receiver,  and  for  a  specified  amount, 
we  think  it  was  wrong.  He  leased  these  lots  of  a  Company, 
of  which  the  deceased  was  a  member;  and  consequently,  the 
receiver  in  this,  as  in  all  other  respects,  is  remitted  to  the  rights 
which  the  assignor  held  in  this,  and  all  other  property  embraced 
in  the  deed ;  and  he  must  assert  these  rights  according  to 
law. 

As  to  Mrs.  Ann  E.  McDougald,  she  too  contests  the  validity 
of  this  assignment.  Her  husband  died  intestate  with  the  prop- 
erty which  she  holds  in  his  possession.  Notwithstanding  the 
deed  had  been  executed  more  than  four  years  previously,  she 
administered  on  his  estate,  took  possession  of  it,  and  had  it  in- 
ventoried. She  has  given  bond  and  security  for  its  safe  keep- 
ing and  faithful  administration ;  and  under  these  circumstances, 
until  the  title  is  litigated  and  settled  by  a  decree,  we  do  not 
think  that  she  ought  to  be  ousted  or  dispossessed  in  this  sum- 
mary mode. 

If  the  receiver  conceives  that  any  portion  of  the  property  in 
dispute,  is  in  danger  of  being  eloigned,  or  otherwise  wasted  or 
mismanaged,  he  has  all  the  remedies  at  his  command,  both  at 
Law  and  in  Equity,  to  prevent  any  detriment  to  the  creditors. 

As  to  the  money  collected  by  Mrs.  McDougald  of  Dr.  Tom- 
linson  Fort,  on  the  debt  which  is  set  forth  in  the  deed  of  assign- 
ment, even  if  that  conveyance  is  established — ^if  it  has  been  duly 
administered  by  being  paid  to  a  judgment  in  favor  of  the  Me- 
chanics' Bank,  one  of  the  oldest,  if  not  the  oldest,  against  Daniel 
McDougald,  and  with  which  the  trust  would  be  charged,  the 
Jury  upon  proof  of  these  facts,  would  on  the  hearing  of  the  bill, 
allow  her  this  credit,  or  subrogate  her  to  the  rights  of  the  cred- 
itor for  this  sum. 

[12.]  A  question  of  practice,  as  to  the  mode  of  inter- 
rogating parties  by  the  Master  in  Chancery,  is  urged  upon  the 
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consideration  and  determination  of  this  Court.  Its  settlement, 
the  one  way  or  the  other,  can  in  no  wise  affect  or  change  the  re- 
sult in  this  case.  The  question  is,  shall  a  party  to  a  suit,  when 
examined  by  the  Master  in  Chancery,  be  interrogated  viva  vocBj 
or  shall  interrogatories  be  filed  in  writing,  to  which  he  shall  make 
answer. 

[13.]  In  England,  we  believe  that  witnesses  are  sometimes 
examined  viva  voce.  {SmitVs  Ch,  Pr,  147,  148.)  And  if  par- 
ties submit  to  a  viva  voce  examaination,  it  would  not  yitiate  the 
proceeding.  Indeed,  for  ourselves,  we  believe  that  in  the  case 
either  of  witnesses  or  parties,  that  the  viva  voce  mode  is  unques- 
tionably the  better  practice,  in  order  to  search  the  conscience 
and  extract  the  truth.  We  believe,  however,  that  in  case  of  jwr- 
tieSy  the  regular  course  is  for  counsel  to  prepare  written  interrog* 
atories,  which  are  submitted  to  the  Master  for  his  approval ;  and 
when  approved,  are  handed  over  to  the  party  to  be  examined 
who  being  allowed  a  reasonable  time,  returns  his  answer  to  the 
same.  Smithes  Ch.  Pr.Jrom  122  to  125,  and  the  authorities  there 
died.  If  additional  interrogatories  are  deemed  essential,  they 
are  to  be  prepared  and  executed  in  the  same  manner. 

The  party  has  a  right  to  demand  this,  and  it  is  a  right  of  which 
he  cannot  be  deprived,  against  his  will. 

Interrogatories  to  the  parties  are  provided  for  the  same  pur* 
pose,  as  are  interrogatories  in  a  bill.  They  are  substituted  for 
the  latter  as  a  more  convenient  mode,  to  extract  the  truth  from 
the  conscience  of  the  defendant.  And  as  the  party  interrogated 
by  the  bill,  is  never  required  to  submit  to  an  oral  examination, 
neither  should  he  be,  before  the  Master.  It  is  unnecessary  to 
enlarge  upon  this  rule. 

Thirteen  interrogatories  were  propounded  to  Duncan  McDou- 
gald.  Defendant's  solicitors  demurred  to,  or  objected,  as  the 
bill  of  exception  states,  to  the  defendant,  Duncan  McDougald's 
answering  any  or  either  of  said  interrogatories,  on  ten  grounds, 
which  are  stated. 

[14.]  To  elucidate  the  folly  under  our  improved  and  en- 
lightened Judiciary,  of  sticking  in  mere  matters  of  form,  for 
which! profess  to  have  no  taste  whatever,  I  would  state,  that  if 
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this  exception  is  to  be  decided  on  theybrm,then  it  is  certainly  not 
well  taken.  For  the  rule  is,  that  if  one  general  exception  is 
taken  to  the  Master's  certificate,  approving  of  all  the  interroga- 
tories, the  party  excepting  will  succeed,  if  he  shows  that  the 
Master  was  wrong  in  allowing  any  nUe ;  but  if  the  exception  is 
because  the  Master  ought  not  to  have  allowed  anyy  then  if  any 
one  was  proper  to  be  allowed,  the  general  exception  fails  as  to 
all ;  and  the  Vice  Chancellor,  in  Moore  vs,  Lankford  andtoi/tj  (6 
Simons^  323,)  said  that  the  distinction  was  so  obvious,  that  he 
could  not  conceive  that  any  person  could  have  any  doubt  upon 
the  subject,  ^c  eiiam^  Pearson  vs.  Knapp^  T.  M.  and  K,  312. 
Kothun  vs.  Besty  1  Beavan^  380.  Hopkinson  vs.  Bogster^  1  G. 
C.  13. 

Now  while  we  might  grant  that  a  portion  of  these  interrc^to- 
ries  were  objectionable  ;  yet  we  are  clear,  that  there  were  others 
which  were  right  and  proper  to  be  answered.  The  exception, 
consequently,  must  fail  as  to  the  whole. 

[15.]  At  the  May  Term,  1852,  of  the  Court,  the  complainant 
was  allowed  to  amend  his  bill,  by  making  Edward  Carey,  as- 
signee, John  Banks  and  others,  parties  complainants,  and  Ann 
£.  McDougald  as  administratrix,  a  defendant ;  and  other  alter- 
ations were  made  to  correspond  with  this  change  of  parties.  It 
was  further  ordered  at  the  same  time,  that  Ann  E.  McDougald, 
as  such  administratrix,  be  served  with  a  copy  of  said  bill  as 
amended,  at  least  sixty  days  before  the  next  term  of  the  Court; 
and  that  she  plead,  answer  or  demur,  to  such  bill  as  amended, 
not  demurring  alone,  on  or  before  the  first  day  of  said  next 
term  ;  that  the  other  defendants  be  served  with  a  copy  of  the 
amendment,  sixty  days  before  the  next  term  of  the  Court ;  the 
complainant  expressly  waiving  the  answer  of  the  other  defen- 
dants, to  said  amendment  to  said  bill. 

In  the  first  place,  was  it  allowable  to  make  this  amendment  ^ 
With  respect  to  this  point,  there  can  be  no  doubt.  New  parties 
may  be  introduced  upon  the  record,  either  as  plaintiffs  or  defend- 
ants. It  is  a  familiar  practice  to  allow  a  creditor,  suing  for  his 
own  private  debt  only,  to  amend  his  bill  at  the  hearing,  by  con- 
verting it  into  a  bill  on  behalf  of  himself  and  all  other  creditors. 
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MUHgan  vs.  MitcheUj  1  Mylne  and  Craigj  433.  Hichens  vs. 
CongrevCj  4  Russellj  592.  h  attorney  General  vs.  Jfewcombej  (14 
Ves.  1,)  Lord  Mdon  said,  he  should  allow  an  informality  in  the 
bill  in  not  stating  that  the  plaintiffs  sued  on  behalf  of  them 
selves  and  all  others  interested,  to  be  amended  even  at  the 
hearing.  And  it  seems  that  whether  the  parties  introduced  on 
the  record  are  made  plaintiffs  or  defendants,  is  utterly  immate- 
rial; the  only  restriction  being,  that  a  plaintiff  who  amends 
wider  such  considerations,  shall  not  be  permitted  to  make  a  dif* 
ferent  case.  No  new  case  is  made  in  this  record ;  it  is  still  the 
creditors  of  McDougald,  seeking  to  enforce  the  execution  of 
the  trust  made  for  their  benefit ;  and  the  only  new  matter  intro- 
duced in  the  amendment,  consists  of  allegations  and  charges  ex- 
plaining the  claims  of  the  new  plaintiffs.  As  it  respects  the  ad- 
dition of  Mrs.  McDougald  as  administratrix,  as  a  party  defendant, 
we  think  it  was  entirely  proper  that  she  should  be  brought  in. 
The  protection  of  her  intestate's  estate,  who  is  the  debtor,  made 
this  amendment  almost  as  desirable  to  her,  as  it  was  made  indis- 
pensable to  the  plaintiff.  But  this  being  a  sworn  bill,  we  are  of 
the  opinion  that  the  Court  erred  in  allowing  the  complainant  to 
make  a  material  amendment,  not  verified  either  by  the  affidavit 
of  the  orriginal  or  the  new  parties. 

It  may  not  be  absolutely  necessary  to  decide  whether  or  not 
tiie  time  given  to  Mrs.  McDougald,  was  sufficient ;  situated  as 
this  case  was,  under  the  amendment  She  was  introduced  for 
the  first  time,  upon  the  record,  as  a  party  defendant,  and  that 
too,  in  her  representative  character ;  and  she  was  required  to 
plead,  answer,  or  demur,  at  the  next  Term  of  the  Court,  after 
being  served  with  the  amendment  The  amendment  consisted 
of  making  numerous  other  creditors  of  her  deceased  husband 
plaintiff  to  the  bill ;  and  their  various  demands  were  inserted, 
ajid  she  required  to  answer  them. 

[17.]  Every  amendment  is  an  indulgence  given  by  the  Court, 
and  is  granted  to  the  mistakes  of  the  parties  and  vrith  a  view 
to  save  expenses. 

[18.]  ^t  when  this  indulgence  is  allowed,  the  Courts  shoaid 
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see  to  it,  that  it  is  done  upon  such  terras  as  that  injury  may  not 
arise  to  others,  who  are  not  in  default. 

[19.]  And  if  the  new  matter  brought  into  the  bill  by  way  of 
amendment  will  affect  either  the  parties  to  it  or  strangers,  it 
should  not  have  relation  •  ack  to  the  time  of  filing  the  origi- 
nal bill ;  but  the  suit  will  be  considered  as  pending,  only  from 
the  time  of  the  amendment,     iitory^s  Eq.  PL  §.  904. 

For  myself,  I  must  say  that  a  fair  and  liberal  indulgence  to 
prepare  her  defence,  was  not  extended  to  this  defendant,  who 
was  an  innocent  party. 

[20.]  The  only  other  matters  to  be  noticed,  is  the  protest  of 
Seaborn  Jones,  against  signing  the  diafl  of  the  deed  to  Ruther- 
ford, the  receiver.  After  specifying  the  property  contained  in 
the  original  assignment  from  McDougald  to  Jones,  the  copy  con- 
tinued thus :  "  Now  this  indenture  made  this  thirteenth  day  of 
February,  eighteen  hundred  and  fifty-two,  between  the  said  Sea- 
born Jones,  as  such  surviving  trustee,  of  the  one  part,  and  the 
said  Adolphus  S.  Rutherford,  as  the  receiver,  of  the  other  part, 
witnesseth,  that  the  said  Seaborn  Jones,  as  such  surviving  trustee, 
for  and  in  consideration  of  the  premises,  and  in  obedience  to  the 
order  of  the  Court,  hath  aliened,  conveyed  and  assigned,  re- 
leased and  relinquished,  and  quit  claim,  and  by  these  presents, 
doth  alien,  convey  and  assign,  release  and  relinquish,  unto  the 
said  Adolphus  S.  Rutherford,  as  such  receiver  as  aforesaid,  the 
aforesaid  property  and  effects,  together  with  all  the  rights,  title, 
claim  to,  or  interest  vested  in  the  said  Seaborn,  as  such  trustee, 
by  virtue  of  said  deed  of  the  said  Daniel  McDougald^  4rc." 

Jones  objected  to  executing  the  deed  in  the  form  as  above 
set  forth,  and  asked  that  he  might  be  allowed  to  insert  in  said 
deed,  "  that  though  signing  the  same,  he,  said  Jones,  protests 
that  he  does  not  thereby  admit  that  said  alleged  deed  of  trust  is, 
or  ever  was,  valid  or  binding  in  any  way  upon  him ;  or  thereby 
admits  that  the  recitals  contained  in  said  proffered  draft  of  a 
deed,  or  the  recitals  contained  in  the  orders  stated  in  said  draft 
deed  to  be  true."  He  further  objected  to  executing  the  same  as 
presented,  because  "  he  is  thereby  made  to  convey  away  certain 
pieces  of  property  which  are  his  own,  namely :  Lot  No.  173,  in 
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said  City  of  Columbus,  commonly  called  the  Shylock  Corner  ;  and 
also  lot  No.  184,  in  the  same  city,  which  he  claims  adversely  to  said 
alleged  trust  deed,  and  because  no  reservation  or  provision  is 
made  in  said  deed,  for  the  protection  of  the  said  Jones,  in  refer- 
ence to  his  right  or  claim  to  said  lots." 

The  Judge  overruled  these  objections,  and  refused  to  allow 
Jones  to  insert  his  protest ;  and  also,  overruled  his  objection  to 
executing  the  same,  on  other  grounds,  and  required  him  (Jones) 
to  sign  the  draft  deed  as  presented. 

Our  judgment  is,  that  it  was  w^holly  unnecessary  for  Mr.  Jones 
to  make  this  protest ;  that  he  conveyed  away  no  rights  or  inter- 
est, except  such  as  were  vested  in  him  as  trustee^  by  virtue  of  the 
deed  of  assignment  from  Daniel  McDougald ;  that  he  could  not 
be  prejudiced  by  any  recitals  in  this  copy  paper,  it  being  exe- 
cuted by  him  in  inviturriy  under  the  order  of  the  Court.  I  have 
serious  doubts,  as  to  the  propriety  of  requiring  this  transfer  tg 
be  made.  The  appointment  of  the  receiver  vested  in  him  the 
authority  lo  control  this  property,  while  his  office  continued. 


No.  68.  Jane  S.  Williams  et  al.  plaintiffs  in  error,  vs.  Rotal  \m    470 

R.  Jenkins,  defendant  in  error. 

[1.]  On  a  proper  case  made,  it  is  competent  for  the  Chancellor  to  appoint  a 
receiver,  on  the  ex  parte  application  of  the  complainant,  before  ans'wer, 
the  facts  being  verified  bj  his  affidavit. 

[2.]  A  Court  of  Equity  has  jurisdiction  to  appoint  a  receiver  at  the  instance 
of  one  tenant  in  common  against  his  co-tenants,  who  are  in  possession  of 
undivided  valuable  property,  receiving  the  whole  of  the  rents  and  profits, 
and  excluding  their  companion  from  the  receipt  of  any  portion  thereof^ 
when  such  co-tenanta  are  intolvent. 

In  Equity,  in  Sumter  Superior  Court.  Decision  by  Judge  War- 
ren, on  application  for  the  appointment  of  a  receiver,  at  Cham- 
bers, June,  1862. 
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Royal  R.  Jenkins  filed  a  bill  returnable  to  the  Superior  Court  of 
Sumter  County,  alleging  that  in  the  year  1851,  he  sold  to  Wesley 
A.  Williams,  Abraham  6.  W.  Williams,  and  Jane  S.  Williams, 
a  certain  tract  of  land  in  Sumter  County,  with  valuable  mills 
and  other  improvements  thereon,  for  the  sum  of  $5,500,  due  in 
three  instalments ;  that  he  first  gave  them  his  bond  for  titles, 
but  afterwards  an  absolute  deed  in  fee  simple ;  that  there  bad 
been  payments  made  on  the  notes  so  as  to  reduce  the  amount 
due  to  $3,700,  none  of  which  was  due ;  that  the  defendants, 
Williams,  were  utterly  insolvent,  having  no  other  property 
besides  these  mills ;  that  two  of  them  had  conveyed  their  interesi 
to  one  Home,  who  took  it  with  notice  of  complainant's  lien  a^ 
vendor  for  the  purchase  money.  The  bill  was  filed  to  enforce 
this  lien,  and  prayed  a  sale  of  the  two-thirds  interest  claimed  by 
Home;  and  after  paying  complainant's  claim,  that  the  balance 
be  paid  to  Home. 

Subsequently,  complainant  filed  a  supplemental  bill,  charging 
that  complainant,  since  the  filing  of  said  bill,  had  purchased  the 
undivided  one-third  part  of  Abraham  G.  Williams  in  said  land, 
and  thereby  became  tenant  in  conlmon  with  other  owners  ;  that  be 
had  applied  to  Jane  S.  and  Wesley  A.  to  be  let  into  the  posses- 
sion and  enjoyment  of  the  said  premises,  as  a  tenant  in  com- 
mon ;  that  Jane  S.  Williams  referred  him  to  one  William  Home, 
to  whom  she  said  she  had  sold  all  her  interest;  that  he  went  to 
Home,  who  confirmed  the  story,  and  said  he  was  in  lull  pos- 
session ;  that  he  and  Home  then  entered  into  an  arrangement 
for  the  carrying  on  of  the  business  and  working  the  mills ;  that 
they  jointly  hired  hands  and  went  into  the  immediate  possession 
of  the  same.  A  few  days  afterv^ards,  Home  abandoned  the  mills, 
and  complainant  being  absent,  Mrs.  Williams  took  possession  of 
the  mills  and  locked  up  the  doors ;  complainant  on  his  return, 
unloosed  the  doors  and  took  possession  again.  Mrs.  Williams 
sued  out  a  process  of  forcible  entry  and  detainer,  and  on  the 
trial,  Home,  as  a  witness,  swore  that  all  the  representations  of 
himself  and  Mrs.  Williams  to  comphunant,  were  untrue^-a 
mere  pretense  and  sham,  intended  to  force  him  to  sell  out  lie 
share  at  a  nominal  sum.     The  Jury  found  for  Mrs.  WilliaaBSy 
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and  complainant  turned  out  of  possession.  Since  that  time  com- 
plainant has  made  various  propositions  (set  forth  at  length  in  the 
bill,)  to  Mrs.  Williams  for  the  joint  working  of  the  mills,  or  for 
securing  to  each  their  portion  of  the  profits,  (alleged  to  be 
|1,000  to  12,000  per  year;)  that  Mrs.  Williams  and  Wesley  A. 
are  in  the  exclusive  possession  of  the  mills ;  that  they  manage 
them  in  a  negligent,  careless,  and  unskilful  manner,  and  are 
reputed  in  the  neighborhood,  to  be  dishonest  and  untrustworthy 
as  'millers,  and  consequently,  the  mills  are  losing  much  of 
their  custom ;  that  the  said  Jane  and  Wesley,  are  continually  de- 
vising means  to  defraud  complainant  out  of  the  balance  due  him 
for  the  purchase  money,  and  also  his  interest  as  tenant  in  com- 
mon ;  that  they  are  wholly  worthless  and  insolvent,  except  as  to 
the  amount  of  their  interest  in  said  land  and  mills ;  that  they 
have  threatened  to  sell  the  land  to  a  bonajide  purchaser  without 
notice,  and  thus  destroy  the  vendor's  lien. 

The  prayer  of  the  bill  was  for  the  appointment  of  a  receiver 
to  take  possession  of  the  lands  and  mills,  to  keep  the  same  in 
repair,  work  them,  and  account  to  the  Court  for  the  profits  until 
the  farther  order  of  the  Court. 

On  motion  at  Chambers  to  appoint  a  receiver,  the  same  was 
resisted  by  counsel  for  defendants,  because  complainant  had  a 
complete  remedy  at  Law. 

The  Court  appointed  a  receiver,  and  this  decision  is  assigned 
as  error. 

MooAE  and  Worrill,  for  plaintifif  in  error. 

£.  R.  Brown  and  Sullivan,  for  defendant. 

> 

^    By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

* 

This  was  an  application  to  the  Chancellor  to  appoint  a  receiver, 
on  the  ex  parte  application  of  the  complainant.  The  facts  alleged 
in  ibe  bill,  were  verified  by  the  affidavit  of  the   complainant. 

[1.]  Ou  a  proper  case  made,  it  was  competent  for  the  Chancel- 
ler  to  appoint  a  receiver,  on  the  exparte  application  of  th^  com- 
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planaint,  before  the  answer  of  the  defendant  was  filed.  Jones  vs. 
Dougherty y  10  Georgia  Rep.  274. 

[2.]  Do  the  allegations  in  this  bill  shew  that  the  discretion  of 
the  Chancellor  in  the  appointment  of  a  receiver,  was  properly 
exercised  ?  The  complainant  is  the  owner  of  one-third  part  of 
valuable  property  consisting  of  a  saw  and  grist  mill,  as  a  tenant 
in  common  with  the  defendants,  who  are  in  possession  of  the 
same,  which  is  ot  the  annual  value  of  one  or  two  thousand 
dollars. 

The  complainant  alleges  the  bad  management  of  the  mills  by 
the  defendants — their  intention  to  defraud  him,  as  manifested  by 
their  various  acts,  which  the  complainant  specifically  alleges, 
and  that  they  are  insolvent^  except  as  to  their  interest  in  the  mill 
property  ;  that  there  is  now  due  the  complainant  for  the  original 
purchase  money  of  said  mills  from  the  defendants,  the  sum  of 
$3,71 6  00.  Assuming  the  original  price  paid  for  the  property,  to 
be  its  true  value,  (to  wit)  $5,500  00,  the  two-thirds  thereof, 
which  the  defendants  now  own,  is  worth  about  the  sum  of 
$3,666  00,  which  is  kss  than  the  amount  of  the  original  pur- 
chase money  now  due  the  complainant,  so  that  when  the  origi- 
nal purchase  money  shall  be  paid  to  the  complainant,  (for  which 
he  asserts  his  vendor's  lien)  the  defendants  will  have  nothing  to 
pay  him  for  his  share  of  the  annual  rents  and  profits  thereof. 
The  defendants  are  in  the  possession  and  enjoyment  of  the 
property,  and  refuse  to  allow  the  complainant  to  participate  in 
the  same,  in  any  manner  whatever.  The  complainant  shews 
that  he  has  oflFerred  to  take  possession  of  the  mills,  and  give 
bond  and  security  to  the  defendants,  to  account  to  them  for 
their  share  of  the  pofits  ;  or  to  let  them  continue  in  possession 
on  their  doing  the  same,  to  account  to  him  for  his  share  of  the 
profits,  which  they  have  refused.  The  plaintifl  in  error,  how- 
ever, insists  that  a  Court  of  Equity  will  not  interfere,  and  appoint 
a  receiver,  at  the  instance  of  one  tenant  in  common  against 
another,  who  is  in  possession,  because  the  party  complaining 
may  relieve  himself  at  Law,  by  a  writ  of  partition.  Concede  that 
the  complainant  in  this  case  might  have  a  writ  of  partition  at 
Law,  for  his  share  of  the  property,  what  adequate  remedy  has 
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heat  Law,  in  the   meantime,  for  the  profits  of  the  mills,  while 
in  the  possession  of  the  defendants,  who  are  insolvent  ? 

We  entertain  no  doubt  that  a  Court  of  Equity  has  jurisdic- 
tion to  appoint  a  receiver,  at  the  instance  of  one  tenant  in  com- 
mon against  his  co-tenants,  who  are  in  possession  of  undivided 
valuable  property,  receiving  the  whole  of  the  rents  and  profits, 
and  excluding  their  companion  from  the  receipt  of  any  portion 
thereof,  when  such  tenants  are  insolvent  2  Story^s  Equity^  §. 
833.  Street  vs.  Anderson^  4  Brovm^s  Chan,  Rep.  415.  Mil- 
bank  vs.  Revet^  2  Merrivale^  405.  The  discretion  uf  the  Chan- 
cellor in  appointing  a  receiver  in  this  case,  was,  in  our  judgment, 
properl}  exercised;  therefore,  let  the  judgment  of  the  Court  be- 
low be  affirmed. 


11    M9 

No.  69. — Thomas  Gilbert,  plaintiff  in  error,  vs.  Wm.  M.  Hard-  122  fm 

WICK,  defendant  in  error. 

[1.]  A  case  is  not  discontinued,  when  permitted  to  lie  over  without  any  ac- 
tion therein,  fur  a  number  of  terms,  by  the  Court. 

[2.]  At  Common  Law,  the  powers  of  an  administrator  de  b<mi$  non^  extend 
only  to  the  administration  of  the  estate,  so  far  as  it  was  unadminietered 
when  he  came  into. the  trust.  He  cannot  call  the  removed  executor  to 
account,  nor  can  he  collect  the  purchase  money  for  property  sold  and 
administered  by  his  predecessor. 

[3.]  A  sale  of  property  is  pro  tanto  an  administration,  and  the  executor  be- 
comes chargeable,  and  may  keep  the  purchat^e  money  in  his  personal  char- 
acter, or  in  his  representative  character,  as  executor.  When  the  action  is  in 
the  latter  form,  the  descriptive  allegations  are  matter  of  substance,  and  it 
cannot  be  converted  into  an  action  in  his  individual  right,  by  striking 
them  out  as  descriptio  peraonce  atiter^  when  he  describes  himself  executor 
dbc,  dec. 

Certiorari^  in  Stewart  Superior  Court.     Decision  by   Judge 
IvEBSON,  April  Term,  1852. 
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Wm.  M .  Hardwick,  as  executor  of  Daniel  Gilbert,  brought  suit 
ap^ainst  Thomas  Gilbert,  for  the  recovery  of  the  purchase  money 
for  certain  negro  slaves  sold  by  said  Hardwick,  as  the  executor 
of  Darius  Gilbert,  deceased.  In  the  declaration,  he  described  him- 
self as  "Wm.  M.  Hardwick,  executor  of  Darius  Gilbert,  deceased ;" 
made  profert  of  his  letters  testamentary,  and  prayed  process  to 
issue,  to  answer  him  in  a  suit,  cis  executor^  Ifc.  The  suit  was  re- 
turnable to  the  Inferior  Court  of  Stewart  County.  At  the  April 
Term,  1844,  of  said  Court,  the  plain tiiSf  had  an  entry  made  upon 
the  Bench  docket,  suggesting  his  removal  from  the  execu- 
torship of  said  estate.  The  cause  remained  in  this  condition 
until  July  Term,  .1851,  of  said  Court;  when,  upon  motion  of 
defendant,  it  was  ordered  that  parties  be  made,  at  the  next  term, 
or  the  case  be  dismissed.  At  January,  1852,  no  parties  being 
made,  nor  any  effort  to  make  parties,  the  case  was  dismissed. 
To  this  order  of  dismissal,  Hardwick  sued  out  a  writ  of  cer- 
tiorari. 

At  the  April  Term  of  the  Superior  Court,  the  certiorari  came 
on  to  be  heard,  when  defendant  moved  to  dismiss  the  writ,  on 
the  ground  that  Hardwick  was  not  the  proper  party  to  sue  out 
a  writ,  but  the  same  should  be  sued  out  by  the  administrator 
de  bonis  non  of  Darius  Gilbert. 

The  Court  overruled  the  motion,  and  counsel  for  Gilbert 
excepted. 

Upon  hearing  the  return  to  the  certiorari^  the  Court  sustained 
the  writ,  and  ordered  the  case  re-instated ;  holding — 

1st.  That  the  right  of  action  for  the  purchase  money  of  the 
property  sold,  accrued  to  Hardwick  individually,  and  did  not 
pass  to  the  administrator  de  bonis  non. 

2d.  That  the  entry  made  on  the  docket,  at  Hardwick's  in- 
stance, and  his  permitting  the  cause  to  remain  stationary  for 
fifteen  successive  terms  of  the  Court,  did  not  amount  to  an 
abandonment  of  the  cause  so  as  to  work  a  discontinuance. 

To  which  decision  Gilbert  excepted. 

On  these  several  exceptions,  error  has  been  assigned. 

Habrison  and  Wohbill,  for  plaintiff  in  error. 
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W.  B.  Gaulden,  for  defendant. 

By  ike  Court. — Nisbet  J.  delivering  tbe  opinion. 

[!•]  The  lying  over  of  this  cause  on  the  docket  for  so  many 
terms  after  the  suggestion  of  Hardwick's  removal,  without  any 
action  therein,  did  not  amount  to  a  discontinuance.  Up  to  the 
time  when  the  order  was  taken,  to  make  the  administrator  de 
bonis  non,  with  the  will  annexed,  a  party,  there  had  been  no 
motion  to  speed  the  cause.  It  was  continued,  therefore,  from 
term  to  term,  by  the  Court.  If  then,  when  the  Court  ordered  it 
to  be  dismissed,  upon  the  hearing  of  the  rul#  to  make  Rogers 
the  admimstraior  de  bonis  nori,  a  party,  Hardwick,  the  removed 
executor,  had  been  in  a  position  on  the  record  to  proceed 
with  the  action,  either  in  his  personal  character,  or  as  executor, 
he  would  not  have  been  hindered  from  so  doing,  by  these  frequent 
continuances  made  by  the  Court.  They  are  to  be  considered  as 
having  been  made  by  the  Court,  because  tlie  record  does  not 
show  any  motion  in  the  cause,  intervening  the  suggestion  of 
Hardwick's  removal  and  the  order  to  make  parties. 

[2.]  The  Inferwf  Court  could  not  have  made  the  administraior 
de  boms  non  a  party,  because  he  had  no  right  at  Common  Law 
to  sue  for  the  purchase-money  of  these  negroes,  for  which  the 
action  was  instituted.  The  sale  was  an  administration  by  Hard- 
wick, and  the  administrator  de  bonis  non  could  neither  call 
Hardwick  to  account  nor  collect  in  the  purchase  money. 

[3.]  The  administration  of  this  property  charged  Hardwick, 
and  gave  him  the  right  to  sue  for  the  price,  either  in  his  individ- 
ual character  or  as  executor.  The  powers  of  the  administrator 
de  bonis  non^  by  the  Common  Law,  extend  only  to  the  administra- 
tion of  the  estate,  so  far  as  it  was  unadministered  when  he  came 
into  the  trust.  Nor  could  he  have  been  made  a  party  under  the 
Act  of  1845,  for  the  rights  of  the  removed  executor  and  also  his 
obligations,  and  also  the  nghts  of  the  administrator  de  bonis  non 
had  been  fixed  before  the  passage  of  that  Act.  It  was  sub- 
sequent to  the  administration  of  this  property  by  Hardwick, 
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and  has  no  application  to  the  case.     1  Kelly  80.  5  Geo.  R,  68. 
10  Geo.  R.  266.     Cobb's  JV.  Dig.  335. 

No  attempt  was  made,  however,  to  make  him  a  party,  and  he 
not  being  made  a  party,  in  pursuance  of  the  order,  the  Inferior 
Court  dismissed  the  action  against  the  claim  of  counsel  for  plain- 
tiff to  proceed  with  the  cause  in  the  name  and  right  of  Hard- 
wick,  personally.  Was  this  done  contrary  to  law,  is  the  only 
question  to  be  considered  ?  The  claim  set  up  by  plaintifi's 
counsel  to  proceed  with  the  cause  as  stated,  is  founded  on  the 
rule,  that  the  property  being  administered,  the  right  to  the  pur- 
chase money  was  in  him  personally,  and  by  striking  out  that 
part  of  the  declaration  which  describes  him  as  executor,  as 
merely  surplusage,  the  action  would  stand  in  his  individual 
name.  The  rule  as  stated,  is  a  true  rule  ;  but  other  things  are 
to  be  considered.  First,  I  inquire  how  is  this  action  brought  ? 
It  is  brought  by  Hardwick,  in  his  representative  character ;  he 
describes  himself  as  executor;  makes  profert  of  his  letters  testa- 
mentary, and  prays  that  the  defendant  appear  and  answer  to  his 
plaint  as  executor.  It  could  not  proceed  as  an  action  in  his  rep- 
resentative character,  because  he  had  been  removed  upon  his 
own  showing,  from  the  executorship.  His  removal  being  sug- 
gested on  the  record,  the  Court  affirmed  the  fact  of  his 
removal,  by  the  order  which  directed  that  the  cause  be  dismiss- 
ed, unless  the  administrator  de  bonis  nan  be  made  a  party  at 
the  sttcceeding  term.  That  order  had  the  effect  of  a  judgment 
affirmatory  of  the  suggestion  of  removal.  Nor  could  the  cause 
be  retained  as  a  suit  in  bis  personal  character,  being  made  such 
by  striking  out  or  disregarding  so  much  of  the  declaration,  as 
exhibits  him  in  a  representative  character,  as  merely  descr^io 
persnjuB.  The  rule  as  to  descriptio  persontBy  in  these  cases,  is 
this  :  if  the  plaintiff  describes  himself  executor^  ifc.  ^c.^  it  is  an 
action  in  his  personal  character — ^the  descriptive  part  being  re- 
garded as  immaterial.  But  if  the  plaintiff  describes  himself,  as  he 
has  done  in  this  case,  as  executor  &c.,  then  it  is  an  action  in  bis 
representative  character,  and  the  descriptive  part  is  of  substance, 
and  cannot  be  regarded  as  immaterial.  Whether  this  distioctioB 
be  with  or  without  reason,  it  is  the  rule  of  the  Common  Law, 


AMEMCUS,  JULY  TERM,  1862.  603 


Eendrick  v».  McCrary. 


and  was  the  rule  of  the  Common  Law  when  we  adopted  it,  and 
it  is  therefore,  obligatory  upon  this  Court.  The  order  of  the 
Inferior  Courts  dismissing  the  suit,  was  right ;  the  little  word  as^ 
is  in  such  cases,  quite  potent.  (1  Chitbfs  Pleadings^  205  fnat' 
gin.   5  East,  150.) 

Let  the  judgment  be  reversed. 


No.  70. — John   B.    Kendrick,  plaintiff    in   error,   vs.  Isaac 

McCrary,  defendant  in  err^r. 

[1.]  A  father  can  maintaiD  an  action  on  the  case,  for  the  seduction  of  hit 
daughter,  IWing  with  him  and  under  his  control,  though  she  be  of  age ;  nor  it 
it  necessary  in  such  case,  to  prove  an  actual  contract  for  serrices  between 
the  father  and  his  daughter.  It  will  be  presumed,  from  any  services,  how* 
ever  slight  rendered  by  her,  in  the  family. 

[2.]  The  legal  foundation  of  the  action  rests  upon  the  assumed  relation  of 
master  and  servant,  and  not  upon  that  of  father  and  child  ;  fteverthelua,  in 
such  an  action,  the  father  may  not  only  secure  the  damages  he  ban  sus- 
tained, by  the  actual  loss  of  service  and  the  payment  of  necessary  expenses ; 
but  the  Jury  may  award  him  compensation  for  the  destruction  of  bta  do* 
mestic  peace,  as  well  as  the  disgrace  cast  upon  his  family. 

Trespass  on  the  case,  in  Stewart  Superior  Court.  Tried  be* 
fore  Judge  Iverson,  on  motion  for  new  trial,  April  Term,  1852. 

This  was  an  action  on  the  case,  brought  by  Isaac  McCraiy, 
against  John  B.  Kendrick,  for  the  seduction  of  plaintiff's  daugh* 
ter,  per  quod  servUiam  amisit.  The  Jury  i^turned  a  verdict  for 
the  plaintiff  for  $1,049;  whereupon,  defendant's  counsel  moved 
for  a  new  (rial,  on  the  ground  *'  that  the  finding  of  the  J^IW 
was  contrary  to  law  and  evidence  submitted,  in  this,  viz :  that  it 
was  proven  at  the  trial,  that  the  daughter  of  plaintiff  was  twenty- 
one  years  of  age  at  the  time  the  seduction  took  place,  and  the 
actual  damage  to  the  plaintiff,  proved  on  the  trial,  was  only 
forty-nine  dollars ;  whereas,  the  Jury  gave  one  thousand  dol- 
lars vindictive  damages." 
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The  Court  below  refused  the  motion  for  a  new  trial,  and  this 
decision  is  assigned  as  error. 

B.  K.  Habrison,  for  plaintiff  in  error. 

WoRRiLL,  for  defendant  in  error. 

By  the  Court, — Lompkin  J.  delivering  the  opinion. 

This  was  an  action  of  trespass  on  the  case^  instituted  in  the 
Superior  Court  of  Stewart  County,  by  Isaac  McCrary  against 
John  B.  Kendrick,  for  the  seduction  of  plaintiff's  daughter. 
The  Jury  returned  a  verdict  for  $1,049;  and  a  new  trial  is  asked, 
on  the  grounds  that  the  daughter  was  twenty-one  years  old  at 
the  time  the  injury  occurred,  and  there  was  no  contract  of  ser- 
vice between  her  and  her  father ;  that  the  service  rendered  was 
voluntary.  And  it  is  contended  that  the  father  could  not  sue 
for,  and  recover  damages,  for  the  loss  of  that  which  he  had  no 
legal  right  to  claim  ;  that  the  measure  of  damages  wa.s  the  ac- 
tual loss  sustained  ;  and  that  the  right  of  action  belonged  to  the 
daughter  and  not  to  the  father. 

[l.J  In  cases  of  this  sort,  it  is  not  necessary  to  prove  an  ac- 
tual contract  between  the  father  and  the  daughter,  in  order  to 
maintain  the  action.  Before  the  child  attains  the  age  of  twenty- 
one,  thfe  law  gives  the  father  dominion  over  her  ;  and  after,  the 
law  presumes  the  contract,  when  the  daughter  is  so  situated  as  to 
render  service  to  the  father,  or  is  under  his  control ;  and  this  it 
does  for  the  wisest  and  most  benevolent  of  purposes,  to  preserve 
his  domestic  peace,  by  guarding  from  the  spoiler  the  purity  and 
innocence  of  his  child.  Bennett  vs.  Alcot^  2  Term  R.  166. 
Jficholson  vs,  ShiUer^  10  John,  fl.  115.  Merom  vs.  DamSj  4  Conn. 
417.  Mainoter  vs.  Mn.  M.  tf  M.  323.  Cited,  3  Stephens'  JV. 
P.  Hollawayvs.  Aheli,  32.  Eng.  Com.  L.  R.  615.  In  the  case 
before  us,  the  daughter  lived  in  her  father's  house  at  the  time 
of  the  seduction,  under  his  control,  and  in  the  performance  of 
actual  services. 

This  action  was  originally  given  to  the  mastery  to  enable  him 


AMERICUS,  JULY  TERM,  1862.  605 

Eendrick  vs.  McCrary. 

to  recover  damages  for  the  loss  of  sen  ice  occasioned  by^the  se- 
duction of  his  servant.  He  was  restricted  in  his  recovery  to  the 
actual  damages  sustained.  The  loss  of  service  is  still  the  legal 
foundation  of  the  action :  and  the  father  cannot  maintain  the 
action  without  averring  in  his  declaration  and  proving  on  the 
trial,  that  from  the  consequences  of  the  seduction,  his  daughter 
is  less  able  to  perform  the  duties  of  servant ;  but  the  proof  upon 
both  of  these  points  need  be  veiy  slight.  It  matters  not  how 
small  the  service  she  rendered,  though  it  may  have  consisted 
in  milking  his  cows,  or  even  pouring  out  his  tea,  he  is  entitled  to 
his  action.  Cart  vs.  Clarky  2  ChiUy^  361.  Mann  vs,  Barrdtj 
6  Esp.  23.  Indeed,  as  shewn  by  the  cases  cited  under  the  other 
head,  it  has  been  decided,  that  the  father  need  not  prove  any 
actual  service  rendered,  if  at  the  time  of  the  seduction,  she  lives 
with  her  father,  or  is  under  his  control ;  and  that  too,  whether 
she  be  a  minor  or  an  adult.  Lord  Denman  held,  in  Joseph  vs. 
Cowanj  {cited  2  Stephens^  Jf.  P.  2354,  and  Roscoe  on  Ev.  493.) 
that  the  father  can  maintain  the  action  before  the  confinement 
of  his  daughter,  and  even  though  he  has  turned  her  out  of  doors. 

As  to  the  measure  of  damages,  the  rule  originally  gov- 
erning the  action,  has  for  a  long  time  been  so  far  extended  as 
to  authorize  the  father  to  recover  damage  beyond  the  mere  loss 
of  services  and  expenses  consequent  on  the  seduction. 

Lord  EUenboroitghy  in  the  case  of  Inoin  vs.  Dealman,  (1  East. 
24,)  says  :  "  however  difficult  it  may  be  to  reconcilcj  to  princi- 
ple the  giving  of  greater  damages,  the  practice  is  become  in- 
veterate, and  cannot  now  be  shaken."  In  Ttdledge  vs.  Wadey  (3 
Wils.  18,)  Chief  Justice  Wilmot  remarks :  "Actions  of  this  sort 
are  brought  for  example's  sake ;  and  although  the  plaintiff's  loss  in 
this  case,  may  not  really  amount  to  the  value  of  twenty  shillings, 
yet  the  Jury  have  done  right  in  giving  liberal  damages."  The 
Court,  in  TiUetson  vs.  Cheatham^  (3  Johns.  56,)  quoting  the  forego- 
ing cases  with  approbation,  adds  :  "  The  actual  pecuniary  dam- 
ages, in  actions  for  defamation,  as  well  as  in  other  actions  for 
loss,  can  rarely  be  computed,  and  are  never  the  sole  rute  of  as- 
sessment." 

In  Briggs  vs.  Evans j  (5  Iredell j  16,)  and  upon  which  I  have 
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Tlie  presiding  Judge  charged  the  Jury,  ^^  that  a  guardian  had 
not  the  same  right  to  judge  what  were  necessaries  for  his  ward, 
that  a  parent  had  for  his  chihi."  To  which  charge  defend- 
ants excepted. 

The  Court  also  charged,  "  that  in  the  opinion  of  the  Court,  it 
was  not  sufficiently  proven  that  the  guardian  had  furnished  the 
ward  with  necessaries,  suitable  to  her  age  and  condition,  inas- 
much as  he  had  not  specified  the  amounts  furnished,  and  what 
character  of  articles  were  furnished  ;  but  that  the  Jury  were  the 
proper  judges  of  what  were  necessary  and  proper  and  suitable 
to  her  station  and  condition  in  life,  and  that  the  defendants 
should  show  what  he  did  furnish,  and  let  the  Jury  decide."  To 
which  charge  defendants  excepted. 

The  Jury  found  a  verdict  for  the  plaintiff;  whereupon  the  defend- 
ants moved  for  a  new  trial,  on  the  ground  of  error  in  the  Court,  in 
charging  as  above  specified,  and  that  the  verdict  was  contrary  to 
law  and  evidence.  The  rule  nisi  was  granted,  returnable  at  the 
next  term.  At  the  next  term  the  motion  was  continued ;  and  at  the 
next  term  thereafter,  viz.,  April  Term,  1852,  when  the  same  came 
on  to  be  heard,  counsel  for  the  motion  moved  to  amend  the  rule, 
by  adding  the  following  grounds : 

1.  That  Mary  A.  Nicholson  was,  at  the  time  of  the  commence- 
ment of  this  suit,  an  infant  within  the  age  of  twenty-one  years. 

2.  The  discovery  of  new  and  material  evidence,  since  the  trial, 
viz  :  that  Sarah  Howe!  furnished  said  Mary  A.  Nicholson,  with 
a  considerable  amount  of  clothing  and  other  necessaries,  in 
addition  to  those  furnished  by  her  guardian,  as  proven  at  the 
trial. 

This  last  ground  was  supported  by  the  affidavit  of  Duncan 
L.  Nicholson. 

The  Court  held,  that  the  rule  7iisi  could  not  be  amended,  and 
this  decision  is  assigned  as  error. 

On  hearing  the  original  motion  for  a  new  trial,  the  Court  re- 
fused to  make  the  rule  absolute.  And  to  this  decision  defend- 
ants excepted. 

And  upon  these  several  exceptions,  error  has  been  assigned. 
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John  A.  Tucker,  for  plabtiff  in  error. 

B.  K.  Harrison,  for  defendant  in  error. 

By  the  Court — ^Warner,  J.  delivering  the  opinion. 

This  is  an  action  brought  againstthe  defendant  and  his  wife,  on 
a  merchant's  account,  for  goods  iurnished  to  the  wife  before  her 
marriage,  and  while  she  was  an  infant  under  twenty-one  years 
of  age. 

The  defence  set  up  is,  that  at  the  time  the  goods  were  furnish- 
ed by  the  plaintiff  to  the  defendant's  wife,  she  had  a  guardian, 
who  furnished  her  with  such  necessaries^  &c.,  as  were  suitable  to 
her  rank  and  condition  in  life.  At  the  trial,  after  the  evidence 
had  (*losed,  the  Court  instructed  the  Jury  '^  that  a  guardian  had 
not  the  same  right  to  judge  what  w*ere  necessaries  for  his  ward, 
that  a  parent  had  for  his  child ;  and  that  in  the  opinion  of  the 
Court,  it  was  not  sufficiently  proved,  that  the  guardian  had 
furnished  his  ward  with  necessaries,  suitable  to  her  age  and  con- 
dition :  inasmuch  as  he  had  not  specified  the  amounts  furnished, 
and  what  character  of  articles  were  furnished ;  that  the  Jury  were 
the  proper  judges  of  what  was  necessary  and  proper  and  suita- 
ble to  her  station  and  condition  in  life ;  and  that  the  defendant 
should  shew  what  he  did  furnish,  and  let  the  Jury  decide." 
Whereupon,  the  defendant  excepted  to  said  charge  of  the  Courts 
and  now  assigns  the  same  for  error  here. 

[1.]  This  being  a  question  of  much  practical  importance,  we 
have  given  to  it  our  best  consideration,  in  order  that  the  piinciples 
of  law  which  govern  transactions  between  infants  and  trades- 
men, may  be  understood.  The  first  preposition  which  the 
Court  below  asserted  in  its  charge  to  the  Jury,  is,  that  a  guardian 
of  an  infant  has  not  the  same  right  to  judge  what  are  necessaries  for 
his  ward,  that  a  parent  has  for  his  child.  Who  is  a  guardian, 
as  contemplated  by  our  law  ?  A  guardian  of  t/ie  person  is  one 
who  has  been  lawfully  invested  with  the  care  of  the  person  of 
an  infant,  whose  father  is  dead,  and  is  considered  as  standing  in 
the  place  qfthejather.  A  guardian  of  the  estate  is  one  who  has 
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been  lawfully  invested  with  the  power  of  taking  care  and  man- 
aging the  estate  of  an  infant.  1  Bouvier^s  Law  Dictionary ^  6 J  6. 
It  is  most  usual  in  this  State,  to  appoint  the  same  individual, 
guardian  of  both  the  person  and  property  of  the  infant,  and  such 
we  take  the  guardian  of  the  defendant's  wife  to  have  been. 

What  are  the  legal  duties  of  parents  to  their  children  ?  The 
duties  of  parents  to  their  children,  principally,  consists  in  these  par- 
ticulars :  their  maintenance,  their  protection,  and  their  education. 
1  BL  Com.  446.  The  same  author,  in  speaking  of  the  private 
relation  of  guardian  and  ward,  says  that  it  bears  a  very  near  re- 
semblance to  that  of  parent  and  child  ;  the  guardian  being  only 
a  temporary  parent^  that  is,  for  so  long  a  time  as  the  ward  is  an 
injant,  or  under  age.  1  BL  Coin,  459.  "  The  power  and  re- 
ciprocal duty  of  a  guardian  and  ward,  {says  Blackstone^  Rnd,  462) 
is  the  same  pro  tempore  as  that  of  a  father  and  child^  and  there- 
fore, I  shall  not  repeat  them."  By  our  own  Act  of  I8th  of  Feb- 
ruary, 1799,  all  guardians  are  allowed  in  their  accounts,  to 
charge  all  reasonable  disbursements  and  expenses,  suitable  to  the 
circumstances  of  the  orphan  committed  to  their  care.  Prince^ 
232. 

In  view  then,  of  the  position  which  a  guardian  occupies  to- 
wards his  ward,  under  the  law,  and  the  duties  and  responsibili- 
ties which  are  necessarily  devolved  upon  him,  we  hold  that  such 
guardian  of  the  person  and  property  of  his  infant  ward  has 
the  same  right  to  judge  what  are  necessaries^  according  to  his  or 
her  estate  and  condition  in  life,  that  a  parent  has. 

[2.]  What  are  to  be  considered  necessaries^  in  the  legal  ac- 
ceptation of  that  term  ? 

Necessaries  are  such  things  as  are  useful  and  suitable  to  the 
party*s  state  and  condition  in  life,  and  not  merely  such  as  are  requi- 
site for  bare  subsistefice,  Peters  vs,  F!enii?ig,  6  Meson  and  Welsby's 
Rep.  46.  Such  articles  of  costly  apparel,  as  might  be  consider- 
ed necessary  for  the  son  or  daughter  of  a  millionaire,  would  not 
be  so  considered,  for  the  son  or  daughter  of  one  whose  pecuni- 
ary circumstances  were  small  and  limited. 

The  Court  in  its  charge  to  the  Jury,  assumed  the  proposition 
that  it  was  incumbent  on  the  defendant  to  shew,  that  the  guar- 
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dian  of  his  wife  had  furnished  her  with  the  necessary  clothing, 
&c.,  by  specifyin<^  the  particular  articles  which  he  did  fur- 
nish, so  that  the  Jury  might  judge  thereof.  We  think  the  Court 
erred  in  its  views  of  the  law,  applicable  to  this  class  of  cases. 
It  is  made  ilie  duly  of  the  parent  or  guardian,  as  we  have  already 
shewn,  to  provide  for  the  maintainance,  protection,  and  educa- 
tion of  their  children  and  infant  wards;  and  the  presumption  of 
the  law  is,  that  they  have  respectively  done  so,  according  to 
their  circumstances  and  condition  in  Ufe.  The  general  rule  of  law- 
is,  that  when  a  person  is  required  to  do  a  certain  act,  the  omis- 
sion of  which  would  make  him  guilty  of  a  culpable  neglect  of 
duty,  it  ought  to  be  intended  that  he  has  performed  it,  unless 
the  contrary  be  shewn.  Ilariwell  vs.  Rooi^  19  Jo/m.  Rep,  345. 
The  law  presumes  that  every  man,  in  his  private  and  official 
character,  does  his  duty,  until  the  contrary  is  shewn.  Bank 
United  States  vs.  Dandndge,  6  Cond.  Rep.  Supreme  Court  U. 
States^  446. 

It  is  also  a  general  rule  of  law,  that  when  a  tradesman  fur- 
nishes an  infant  with  goods  on  credit,  it  is  incumbent  on  Aim  to 
shew  that  the  articles  furnished  were  necessaries^  according  to  the 
circumstances  and  condition  in  life  of  such  infant,  before  he  can 
recover  the  price  of  the  goods  so  furnished.  Parents  and  guar- 
dians are  the  best  judges,  as  to  what  are  necessaries  for  their 
children  and  wards ;  and  whenever  a  tradesman  furnishes  them 
with  articles,  in  addition  to  what  their  parents  and  guardians  have 
provided  them,  it  is  incumbent  on  such  tradesman,  to  shew  a 
necessity  therefor,  to  entitle  him  to  recover  the  price  of  the  arti- 
cles so  furnished.  The  tradesman  trusts  the  infant  at  his 
peril.  2  Rentes  Com.  239.  Van  Vaulkenhurgh  vs.  Watson^  13 
John.  Rep.  480.  Ford  vs.  Foihergill,  1  Espinasse  Rep.  211.  Bain- 
bridge  vs.  Pickerings  2  W.  Blacksione^s  Rep.  1325.  Cook  vs. 
Deaiony  14  Eng.  ( 'on:.  Law  Rep.  232.  Connolly  vs.  Hidt,  3  Mc- 
Cord's  Rep.  6.     Mortara  vs.  Hall^  6  Simon's  Rep.  465. 

In  Ford  vs.  Fothergilly  the  plaintiff  brought  an  action  against 
the  defendant  for  a  coat,  waistcoat,  and  two  pair  of  breeches, 
which  were  ordered  to  be  sent  to  the  Grecian  Coffee  House. 
Lord  Kenyony  Ch.  Jusiicey  said,  "  Nothing  is  clearer  in  the  law, 
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than  thai  an  infant  cannot  contract  a  debt,  except  for  necessaries. 
It  is  absolutely  necessary  he  should  have  the  power  of  making 
that  contract,  otherwise  he  would  starve.  As  to  the  plaintiff  not 
knowing  his  fortune,  it  is  no  excuse ;  it  was  incumheid  on  him  to 
intpiire  into  thaty  and  to  prove  it  to  the  Jury,  Whether  he  was 
hving  with  his  father  or  not,  the  person  who  dealt  with  him,  was 
bound  to  inquire  and  know  who  he  was.  He  was  living  at  a  Co&ee 
House,  itself  no  mark  of  a  wary  disposition  ;  the  plaintiff  should 
have  inquired  there,  and  gone  to  his  father  and  inquired  of  him, 
whether  he  was  in  want  of  these  clothes." 

In  Bainhridge  vs.  Pickerings  the  action  was  brought  to  recover 
the  price  of  certain  feathered  caps,  and  other  ornamental  ap- 
parel furnished  a  young  lady  by  a  milliner.  In  that  case,  the 
Court,  by  Gouldj  Judge,  said :  '*  If  an  infant  lives  with  her  pareniy 
who  provides  such  apparel  as  appears  to  the  parent  to  be  proper, 
so  that  the  child  is  not  lefl  destitute  of  clothes  or  other  real 
necessaries  of  life,  I  apprehend  that  the  child  cannot  bind  her- 
self to  a  stranger,  even  for  what  might  otherwise  be  allowed  as 
necessaries,  for  no  man  shall  take  upon  him,  to  dictate  to  a  parent 
what  clothing  the  child  shall  wear ;  at  what  time  they  shall  be 
purchased,  or  0/  whom.  All  that  must  be  left  to  the  discretion 
of  the  father  or  mother.  And  as  tliere  is  not  here  any  pretence 
but  that  the  child  was  decently  provided  for  by  the  mother,  I 
think  we  should  give  no  countenance  to  sttch  persons  as  inveigle 
young  women  into  extramgance^  under  the  pretext  of  furnishing 
them  with  necessaries^  without  the  previous  consent  of  the 
pnretiL^^ 

In  Connolly  vs.  Hull^  it  was  held  that  an  infant  who  lives  with, 
and  is  properly  maintained  by  her  parents,  cannot  bind  herself 
to  a  stranger  for  necessaries ;  and  when  daughters  lived  with 
their  mother,  it  miLst  be  presumed  they  wore  properly  maintained  by 
their  parent^  until  the  contrary  be  proved;  for  the  mother  being 
the  best  judge  of  what  is  necessary  for  them,  should  beconsult- 
'Cd  before  credit  be  given  them.  In  Van  Vaulkenbtargh  vs.  Wat- 
son^  it  was  held  to  be  the  duty  of  the  parent,  to  furnish  necessa- 
ries for  his  infant  children,  and  if  he  neglect  that  duty,  and  any 
other  person  furniabes  such  necessaries,  be  is  deemed  to  have 
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conferred  a  benefit  on  the  delinquent  parent,  for  which  the  law 
raises  an  implied  promise  on  the  part  of  the  parent  to  pay;  but 
what  is  actually  necessary^  will  depend  on  the  precise  situation  of 
the  infant^  and  which  the  party  giving  the  credit  must  be  acquainted 
mthy  ai  his  peril. 

In  Cook  vs.  Beaton^  the  Court  held  that  if  proper  clothes  are 
supplied  to  an  infant  by  his  father,  any  others  furnished  in  addi" 
Hon  J  cannot  be  considered  as  necessaries;  and  it  is  the  duty  of 
the  tradesman,  when  applied  to  by  an  infant  for  clothes,  to  make 
inquiries  of  his  friends  be/ore  he  gives  him  credit. 

In  Mantara  vs.  Hallj  it  was  held  that  when  an  infant  has  an 
allowance  made  to  him  for  his  support  by  his  gtiardian^  a  trades- 
man is  not  entitled  to  be  paid  for  articles  supplied  to  the  infant 
oncreditj  unless  he  can  make  out,  that  having  regard  to  the  in- 
fant's circumstances  and  station,  which  he  is  bound  to  inquire  intOy 
the  articles  were  necessaries.  In  the  case  under  consideration, 
the  record  does  not  disclose  whether  the  defendant's  wife  was 
living  with  her  guardian  or  not,  at  the  time  the  articles  in  the 
account  were  furnished  by  the  plaintiff;  but  the  record  does 
shew,  that  she  had  a  guardian  at  that  time^  and  that  he  fgrnished 
her  *'  with  what  he  regarded  ample  and  proper  for  her  support^ 
agreeable  to  her  age  and  condition.^^  The  Court  however,  in- 
structed the  Jury,  that  in  was  incumbent  on  the  defendant  to  shew 
by  evidence,  what  particular  articles  were  furnished  by  her  guar- 
lian  to  his  wife,  so  that  the  Jury  might  judge  whether  she  was 
furnished  with  necessaries  suitable  to  her  estate  and  condition. 
So  far  from  it  being  incumbent  on  the  defendant  to  shew  by  evi- 
dence what  particular  articles  were  furnished  his  wife  before 
marriage,  by  her  guardian,  in  order  to  defeat  the  plaintiff's  re- 
covery, the  reverse  of  that  proposition  is  true ;  as  we  have 
already  shewn  by  the  authorities.  To  entitle  the  plaintiff  to 
recover  the  price  of  the  articles  furnished  the  infant  ward  before 
her  marriage,  according  to  the  facts  disclosed  by  the  record  in 
this  case,  it  was  incumbent  on  Aim,  to  shew  by  evidence,  what 
was  her  estate  and  condition,  and  what  particular  articles  of 
clothing,  &c.,  the  guardian  did  furnish  her,  so  that  the  Jury 
might  judge  whether  she  was  lurnished  with  ntcessariesy  accord- 
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ing  to  her  estate  and  position  in  society ;  for  the  plaintiff's  right 
to  recover,  depends  on  the  fact,  that  she  was  not  so  furnished^  and 
that  the  articles  which  he  did  furnish,  in  addition  to  those  fur- 
nished by  her  guardian,  were  necessary  for  her  proper  support 
and  maintainance,  according  to  the  value  of  her  estate,  and  her 
position  in  society,  in  the  community  in  which  she  lived.  The 
only  evidence  introduced  by  the  plaintiff,  to  shew  that  the  arti- 
cles in  the  bill  of  particulars  were  necessaries^  is  contained  in  the 
testimony  of  Isaac  W.  Stokes,  who  stated  "  that  the  articles  were 
generally  such  as  young  ladies  of  property  used  in  dressing." 
The  same  witness  also  stated,  that  "  he  could  not  say  all  the 
things  charged  in  the  account  were  necessaries,  for  he  considered 
some  of  the  articles  charged,  are  extravagani^^  even  for  young  ladies 
of  property, ^^ 

The  burden  of  proving  the  issue  of  necessaries  furnished  an 
infant,  is   on   the    plaintiff.     2    Gree7ileaf^s  Ev,    §364.     Our 
judgment  in  this  case,  must  of  course,  be  restricted  to  the  state 
of  facts   disclosed  in    the   record  before  us;  and  in    reference 
thereto,  we  assert  and  maintain  the  following  propositions :  that 
a  guardian  of  the  person  and  property  of  an  infant  ward,  has  the 
same  right  to  judge  as  to  what  are  necessaries  for  his  ward,  ac- 
cording to  her  estate  and  position  in  society,  that  a  parent  has 
for  his  child ;  that  when  it  appears  that  such  infant  ward  ba.s  a 
guardian  who  has  furnished  her  with  such  necessaries  as  in  his 
judgment,  he  regarded  ample  and  proper  for  her  support,  accord- 
ing to  her  age    and    condition,  a  tradesman  who  seeks  to  re- 
cover the  price  of  a  bill  of  articles  furnished  such  infant   ward, 
in  addition  to  those  furnished  by  her  guardian,  must  shew  to  the 
satisfaction  of  the  Jury,  what  is  the  estate  and  condition  of  such 
infant  ward,  and  must  also  shew  what  particular  articles  of  ne- 
cessity the  guardian  has  furnished  for  his  ward,  and  that  the 
same  are  not  sufficient  for  her  support  and  maintainance,  accord- 
ing to  her  estate  and  position  in  society ;  and  that  the  additional 
articles  so  furnished  by  him,  were  necessary  for  such  support 
and    maintainance.     In    such  a  case,  burden    of  the    proof  is 
on  i/ie  plaintiff  and  not  on  the  defendant.     Let  the  judgment  of 
the  Court  below  be  reversed. 
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No.  72. — Wiley  Mitchuw,  plaintiff  in  error,  os.  The  State  of 
GEnBGiA,  itefenclant  in  error. 

[1.]  Upon  nn  iDilictment  for  murder  bofurc  tlie  SiipiTiur  Cnurt  in  the 
Cuuuty  of  Stewart,  tlie  proof  whs  that  the  rrinii:  wns  conimltteti  in  the 
houKofthe  miluetK.nl  Flormre.  t!l'-ic«rl  Coiitity :  Held,  t hut  it  was  sufficiently 
proventli.it  the  crime  was  limimitlpd  within  the  juiindiction  of  tlie  Court 

[2,]  The  iudictmeot  charged  that  Will}au,  R.  Mnrrii  was  niiirdcred  by  the 
pri'diier.aiid  Ibc  proof  was  lliiit  U'.  11.  J/orrit  wub  slnin  by  hiia:  H/14. 
tbnt  the  prcKif  of  iilptility  was  well  left  to  tbe  Jury,  and  Iliey  having  found 
a  vetiiict  ot  guilty,  tbe  verdict  ought  not  to  be  diiturbed. 

[3-1  Upon  trial,  one  nilneis  testified,  "that  prisoner  stonpod  down,  and  as 
witness  heard  a  rattling  on  (he  flour,  and  did  not  sec  the  knife  afterwards, 
he  supposed  that  priiiotier  picked  it  up.  Prisoner  rose  with  n  six  barrelled 
pUtol  in  his  hand — presented  it  at  the  breast  of  deceatcd,  not  m^re  than 
six  inches  distant — tool:  deliberate  aim  long  enough  to  count  teuor  fifteen 
before  i^fi  fired.  He  fired  the  pistol  about  (he  rj^ht  nipple.  Decen.^Kd 
brought  a  groan— bis  face  cuntracted— fell  upon  the  Soor,  and  in  abcnt 
five  minutes  expired.''     Jlrld,  that  the  Itilliog  wna  aulliciently  proten. 

[4.1  A  witness  testifies  that  he  was  some  tliirty  or  forty  yards  from  (he  house 
when  deceased  ivas  thot ;  upon  beuritig  the  report  of  the  pistol,  he  louked 
towards  the  iiouse  and  suw  a  per>ou  that  be  tuok  to  be  tbe  prisoner,  ruti 
out,  who  ran  a  few  pace^  and  turned  and  ran  again  into  tbe  house,  and 
immediately  Tan  out  again,  nud  ran  to  where  witness  stood.  He  ran  slow 
and  awkward,  which  inducr^d  witness  to  think  that  he  was  very  drunk. 
When  he  came  to  witness,  he  seemed  greatly  a^tnted  and  troubled,  and  at 
the  moment  of  coming  up  to  him  ei^etaiuieil,  tiat  lie  jtunld  not  have  done  it 
for  Ihr  mir/d.  Witness  further  testified  that  one  minute  would  probably 
cover  the  time  from  Ihc  firing  until  the  prisoner  uttered  the  exclamation — 
two  certainly  would  :  Meld,  that  under  these  eireumstanccs,  the  exclama- 
tion of  Ihe  prisoner  was  admisiible  as  part  of  the  ret  ycttm. 

[5.J  Declaration B  to  be  n  part  of  the  ref  i/e^tir  aiuAtbe  contemporaneous  with 
the  main  fact,  but  to  be  contemporaneous  they  are  not  required  to  be  pre- 
cisely eoncurreut  in  point  of  lime.  If  the  declarations  spring  out  ofthe 
transaction — if  they  elucidate  it — if  they  are  voluntary  and  spontaneous, 
and  if  they  are  made  at  a  time  so  near  to  it.  as  t"  preclude  reasonably  the 
idea  of  deliberate  design,  then  they  arc  to  he  regarded  as  contemporaneous. 

[6.]  If  one  is  killed  by  another  by  a  pistol  phot,  and  the  intention  to  shoot 
entered  tbe  mind  of  the  shiyir  but  one  moment  before  the  tiring,  this  is 
evidence  of  express  malice,  jirovidul  that  ihere  was  no  assault  upon  the 
person  killing,  or  attempt  otherwise  to  do  him  a  violent  personal  injury 
by  the  deceased. 
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[7.]  It  is  error  in  the  Court,  "wheD  requested  to  prevent  it,  t^  permit  counsel 
to  comment  on  facts  in  their  argument  to  the  Jury  not  in  evidence. 

[8.]  It  is  not  competent  to  ask  a  witness  as  to  what  he  had  sworn  on  a  former 
occasion,  with  a  view  to  impeach  him,  if  his  testimony  on  that  occasion  is 
of  itself  inadmissible  iu  evidence. 

[9.]  It  is  not  good  ground  for  a  new  trial  that  a  Juryman  had  said  before  the 
trial,  "if  the  evidence  was  as  he  had  heard  it,  the  prisoner  was  guilty  and 
would  be  hung." 

Indictment  for  murder,  in  Stewart  Superior  Court.  Tried 
before  Judge  Iverson.     May  Term,  1852. 

The  plaintiff  was  placed  upon  his  trial  under  an  indictment, 
charging  him  with  the  murder  of  William  R.  Morris. 

The  State  introduced  Wayne  W,  EUandSy  who  testified  that 
he  was  present  at  the  time  a  difficulty  occurred  between  W.  R. 
Morris  and  prisoner,  on  the  1st  Monday  in  October,  1851,  at 
the  house  of  witness,  in  Florence,  Stewart  County.*  Morris 
was  standing  at  the  counter  of  witness  for  an  hour ;  bad  taken 
three  drinks ;  commenced  singing  and  talking,  which  caused 
him  to  cough  and  vomit.  Prisoner  pursed  him  and  said,  "God 
d — n  you,  if  you  want  to  puke,  go  out  of  the  house ;"  took  hold 
of  him  and  tried  to  push  him  out  of  the  door ;  deceased  caught 
hold  of  the  door  and  said  "  not  exactly  yet."  Prisoner  drew  a 
large  Spanish  dirk  and  struck  deceased  on  the  shoulder;  de- 
ceased asked  him  if  he  was  in  earnest;  prisoner  said  he  was; 
deceased  pulled  out  his  knife  and  dropped  it  on  the  floor ;  pris- 
oner stooped  down,  and  witness  thinks,  picked  up  the  knife ; 
prisoner  then  drew  a  six  barrelled  revolver — presented  it  within 
six  inches  of  the  breast  of  deceased — took  deliberate  aim  and 
fired  ;  deceased  died  in  five  minutes ;  prisoner  ran  out  of  the 
house,  but  was  caught  and  brought  back ;  never  saw  the  piis- 
oner  before  that  day ;  had  no  authority  in  that  house ;  deceased 
was  quite  drunk ;  prisoner  was  drinking,  but  not  drunk ;  pistol 
was  self-cocking. 

Benjamin  Horion,  sworn  by  defendant,  testified,  that  he  was 
present  at  the  time  of  the  killing ;  prisoner  had  no  diflSculty 
with  deceased ;  prisoner  and  witness  were  talking  together,  and 
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prisoner  was  flourishing  his  pistol  about,  when  it  fired ;  prison- 
er was  then  looking  at  the  witness,  and  appeared  ahirmed  when 
the  pistol  fired;  prisoner  was  drank;  the  pistol  belonged  to 
witness,  who  loaned  it  to  prisoner  the  eyening  before ;  was  very 
easy  on  trigger ;  prisoner  and  deceased  were  not  acquainted* 

Ikonuu  GUberty  was  some  thirty  or  forty  yards  from  the  house 
when  the  pistol  fired ;  prisoner  ran  out  to  where  witness  was 
standing ;  seemed  to  be  drunk,  and  very  much  agitated ;  not 
OTer  two  minutes  elapsed  from  the  firing,  before  prisoner  reach- 
ed witness.  Defendant's  counsel  proposed  to  prove  by  this 
witness  that  at  that  moment  prisoner  said  "  that  he  would  not 
have  done  it  for  the  worid,"  which  evidence  was  ruled  out  by 
the  Court. 

Benfamin  HorUmy  re-examined.  '  The  moment  die  jMstol  fired, 
prisoner  ask^d  witness  ^^  if  be  had  killed  him ;"  witness  said  he 
did  not  know ;  prisoner  said  ^*  he  would  not  have  done  it  for  the 
world  if  he  had." 

Job  C.  PaUersan  (introduced  by  the  State)  contradicted  Hsr- 
ion  in  some  of  the  minuUa$  of  his  testimony. 

The  Jury  returned  a  verdict  of  guilty.  Whereupon  defend- 
ant moved  for  a  new  trial,  on  the  grounds — 

}st  That  there  was  not  sufficient  proof  that  the  allq^ed  crime 
was  committed  in  the  jurisdiction  of  the  Court 

2d.  That  there  was  not  sufficient  proof  of  the  identity  of  the 
person  represented  in  the  bill  of  indictment  to  have  been  slain, 
with  the  person  proven  on  the  trial  to  have  been  slain. 

3d.  That  there  was  not  sufficient  proof  that  the  deceased  was 
slain  by  the  prisoner. 

4th.  That  there  was  not  sufficientproof  that  the  deceased  was 
slain  by  the  prisoner. 

5th.  That  the  Court  erred  in  rejecting  the  evidence  proposed 
to  be  proven  by  Thomas  Gilbert,  as  above  stated. 

6th.  That  the  Court  erred  in  charging  the  Jury  that  it  was 
evidence  of  express  malice  on  the  part  of  the  defendant  to  con- 
stitute murder,  if  it  appeared  that  tjhe  intention  Jto  shoot  entered 
the  mmd  of  the  defendant  only  <me  moment  before  tbet  firing, 
VOL.  XI  78 
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provided  there  had  been  no  actual  assault  on  the  prisoner  by 
the  deceased. 

7th.  That  the  Court  erred  in  allowing  the  Solicitor  (jeneral, 
in  the  concluding  argument  (although  objected  to  by  counsel  for 
the  prisoner,)  to  support  the  testimony  of  Eikmds^  by  stating  tiiat 
he  was  an  unwilling  witness  for  the  State ;  that  he  had  refused 
to  come  under  subpoena  and  was  brought  by  arrest  under  attach- 
ment; none  of  which  was  in  evidence  before  the  Juty;  the 
Court  remarking  that  it  was  allowable,  because  B.  K.  Harrison, 
one  of  the  defendant's  counsel,  had  in  his  argument  to  the  Jury, 
stated  that  Eilands  was  locked  up  on  the  Sabbath  before  the 
trial  with  the  father-in-law  of  the  deceased  and  the  prosecutor, 
drinking  with  them,  none  of  which  was  in  evidence,  Mr.  Har- 
rison contending  that  Eilands  was  a  willing  and  a  bribed  witness. 

8th.  Thl^t  the  Court  erred  in  refusing  to  permit  the  witness 
Eilands  to  be  asked  the  question  whether  he  did  not  on  his  ex- 
amination before  the  committing  Magistrate,  swear,  "that 
immediately  after  the  shooting,  the  prisoner,  being  brought  into 
the  presence  ci  the  body  of  deceased,  asked  witness  if  he  killed 
him ;  witness  answered  he  did ;  prisoner  said,  "  Lord,  I  am 
sorry  for  it,  I  did  not  intend  to  kill  him." 

9th.  Because  Wm.  W.  Beman,  the  foreman  of  the  Jury,  be- 
fore he  was  sworn,  had  said  to  Elijah  Bostwick,  ^' that  if  the 
testimony  was  as  he  had  heard  it,  the  prisoner  was  guilty  and 
would  be  hung ;"  which  fact  was  unknown  to  the  prisoner  until 
after  the  trial. 

10th.  That  the  verdict  is  contrary  to  the  evidence. 

11th.  That  the  verdict  is  contrary  to  law. 

In  support  of  the  ninth  ground,  defendant's  counsel  filed  the 
affidavit  of  Beman  the  Juror,  stating,  that  not  being  examined 
on  his  voire  dire  he  had  not  stated  the  fact  that  he  had  express- 
ed an  opinion ;  that  he  did  express  the  opinion  to  Bostwick,  but 
that  he  was  influenced  in  finding  his  verdict  only  by  the  evi- 
dence and  the  charge.  Also  the  affidavit  of  the  defendant  that 
he  was  ignorant  of  this  fact  until  after  the  trial. 

It  appeared  to  the  Court  that  Beman,  with  a  view  to  deter  the 
counsel  from  selecting  him  as  a  Juror,  had  said  to  B.  K.  Hani 
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sOD^  one  of  defendant's  counsel,  before  the  trial,  that  *'  he  had 
better  not  take  him  as  a  Juror,  as  he  would  hang  the  prisoner." 
The  Court  refused   to  grant  a  new  trial  on  either  of  the 
grounds  taken,  and  error  has  been  assigned  on  each  ground. 

Gauldikg  and  Habbison,  for  plaintiff  in  error. 

Sol.  GenM.  Williams  and  Jno.  A.  Tuckeh,  for  defendant 

By  the  Cour^.— Nisbet,  J.  delivering  the  opinion. 

[1.]  The  errors  complained  of  in  this  case,  grew  out  of  a 
refusal  to  grant  the  prisoner  a  new  trial.  And  first,  it  is  claim- 
ed that  the  jH'esiding  Judge  erred  in  refusing  a  new  trial  upon  the 
ground  that  it  was  hot  proven  that  the  crime  with  which  the 
prisoner  was  charged,  was  committed  within  the  jurisdiction  of 
tiie  Court.  By  the  Constitution  of  the  State  it  was  triable  alone 
in  the  County  where  it  was  committed,  and  the  Court  had  juris- 
diction over  it  no  where  else ;  to  give  jurisdiction,  therefore,  it 
was  necessary  to  prove  that  it  was  committed  in  the  County 
where  the  Court  was  sitting.  The  Court  sat,  and  the  trial  was 
had  in  the  County  of  Stewart,  and  the  proof  was  that  the  crime 
was  committed  in  the  house  of  the  mtness,  at  Flarencej  in  the 
County  of  Stewart,  That  the  Court  was  sitting  in  the  Courdy  of 
Stewart  and  State  of  Georgtaj  was  a  fiatct  known  to  the  Court 
fitim  its  own  records  and  the  public  law.  When  therefore  it  was 
proven  that  the  crime  was  committed  in  the  County  of  Stewart^ 
it  was  provcfn  that  it  was  committed  in  the  County  in  which  the 
Court  entertained  jurisdiction  over  it.  J^on  constat  that  there  is 
in  Ckorgia  any  other  County  called  Stewart,  There  is  no  use 
in  discussing  a  question  like  this.  If  such  an  exception  were 
sustainable,  it  could  be  done  alone  by  taking  leave  of  common 
sense,  and  by  yielding  the  solid  virtue  of  judicial  investigation  to 
a  distmction  too  subtle  to  command  the  least  respect. 

[2.  j  The  next  exception  goes  upon  the  assumption  that  the 
proof  did  not  identify  the  person  rharged  to  have  been  murder- 
ed with  the  person  proven   to   have  been  slain.     The   person 
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slain,  according  to  the  indictment,  was  WUUam  R.  Morris,  and 
the  person  proven  to  have  been  slain,  was  W,  JR.  Morris.  It  is 
claimed  that  the  variance  between  the  allegation  as  to  the  person 
and  the  proof  is  fatal. 

It  is  very  clear  that  there  must  be  a  killing  before  there  can 
be  murder,  and  it  is  equally  clear  that  the  prisoner  cannot  be 
convicted  of  murder  unless  he  is  proven  to  have  slain  the  per- 
son which  the  indictment  charges  him  to  have  murdered.  On 
this  indictment  for  the  murder  of  WUUam  R.  Morris^  the  plain- 
tiff in  error  could  not  be  convicted  upon  proof  that  he  had  mur- 
dered John  Siles.  So  vital  is  this,  as  a  practical  rule,  that  its 
observance  substantially,  must  be  insisted  upon  witli  strenuous- 
ness.  It  may  be  conceded  that  in  former  times,  such  a  variance 
would  have  been  held  decisive,  and  even  now,  we  are  not  alto- 
gether satisfied  that  we  are  right  in  not  so  holding  it.  We  think 
however,  whether  W.  JR.  McrrUy  the  person  slain  according  to 
the  testimony,  was  or  was  not  the  William  R,  Morris  charged  to 
have  been  slain  in  the  indictment,  was  a  question  safely  trusted 
with  the  Jury.  W.  JR.  it  is  true,  may  represent  Wilson  it  or 
WUlis  JR. ;  but  these  letters  may  also  represent  WUliwn  R. 
The  Juiy  had  die  right  to  consider  the  question  of  identity,  not 
alone  in  the  light  of  the  testimony  specially  referred  to,  but  also 
in  the  light  of  all  the  attendant  circumstances.  They  were  sat- 
isfied witli  the  identity,  as  is  evidenced  by  their  verdict,  and  we 
will  not  disturb  it  on  this  account. 

[3.]  A  new  trial  was  asked  and  refused,  on  the  ground  that 
there  was  not  sufficient  evidence  that  the  deceased  vras  slain  by 
tiie  prisoner;  and  to  the  ruling  on  this  point  the  prisons  takes 
exception.  A  mere  recital  of  a  portion  of  the  evidence,  is  suffi- 
eient  to  quiet  this  complaint.  The  vritness  ISkmds  says,  '*  Pris- 
oner stooped  down,  and  as  witness  heard  a  rattling  on  the  floor, 
and  did  not  see  the  knife  afterwards,  he  supposed  that  prisoner 
picked  it  up ;  prisoner  rose  with  a  six  barrelled  pistol  in  his 
hand«^— presented  it  at  the  breast  of  deceased,  not  more  than  six 
inches  di8tant>— took  deliberate  aim  long  enough  to  count  ten  or 
fifteen  before  Be  fired ;  he  fired  the  pistol  about  the  right  nipple ; 
prisoner  ran  out  and  was  caught  about  fifty  yards  firom  the  house 
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of  Witness :  deceased  brought  a  groan — his  face  contracted — 
fell  upon  the  floor,  and  in  about  five  minutes  expired." 

It  is  difficult  to  find  in  the  annals  of  homicide,  the  killinpr  pro- 
ven with  such  terrible  distinctness,  and  with  such  tragic  certain- 
ty. The  Juryman  who  could  doubt,  in  the  face  of  this  testi- 
mony, that  the  deceased  was  shot  dead  by  the  prisoner, 
must  be  inconceivably  skeptical.  It  is  out  of  the  question  to 
conceive  that  any  one  of  the  Jury  that  tried  this  case,  could  or 
did  doubt.  The  learned  counsel  contends  that  there  was  no 
evidence  that  the  pistol  was  charged  with  ball ;  none  of  a 
wound ;  none  of  the  flow  of  blood,  and  therefore  none  that  the 
deceased  came  to  his  death  by  the  hands  of  the  prisoner* 
These  details  are  supplied  by  the  most  demonstrative  generali- 
ties, to  wit :  the  proximity  of  prisoner  to  the  deceased — the 
deliberate  aim  at  a  vital  part — the  firing — ^the  groan — ^the  con- 
traction of  the  face — ^the  fall,  and  the  death.  It  is  within  the 
range  of  possibilities,  that  this  man  died  from  some  other  cause, 
and  not  by  the  hands  of  the  prisoner;  but  so  to  believe,  would 
be  to  substitute  a  miracle  for  the  most  irresistible  deductions  of 
reason  from  cause  and  efiect.  It  is  sufficient,  if  the  endence, 
whatever  be  its  character,  whether  positive  or  presumptive, 
direct  or  circumstantial,  satisfies  the  understanding  and  con- 
science of  the  Jury.     Giles  vs.  The  State,  6  Geo.  R.  286. 

The  4th  exception  is  but  a  repetition  of  the  third. 

[4.]  The  rejection  of  the  sayings  of  the  prisoner,  as  proven 
by  Thomas  GUberty  we  think  was  an  error,  and  upon  this  and 
one  other  ground  to  be  noticed  in  its  order,  we  are  constrained 
to  award  a  new  trial. 

A  well  ascertained  rule  of  evidence  is,  that  a  party  cannot  be 
permitted  to  manufacture  evidence  for  himself.  A  consequence 
flowing  out  of  this  rule  is  that  the  sayings  of  a  party  in  his  own 
behalf  cannot  be  proven.  There  are  exceptions  to  the  inadmis- 
sibility of  such  sayings,  and  however  well  founded  in  reason 
and  justice  the  rule  may  be,  the  exceptions  are  vindicated  by 
both  reason  and  justices  It  is  however  right  to  guard  the  rule 
with  severe  vigilance,  and  to  admit  the  exceptions  with  great 
caution.     Without  such  a  rule  it  would  be  competent  for  every 
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criininal  to  provide  for  his  acquittal,  with  a  very  mo'^'srate 
amount  of  forecast  and  self-possession,  and  go  *^  unwhipped  of 
justice  ;"  whilst  at  the  same  time,  without  the  exceptions,  in 
some  cases,  innocence  would  meet  the  felon's  fate.  For  exam- 
ple, a  man  of  untarnished  life  and  character  is  found  on  the  high- 
way with  an  instrument  of  death  in  his  hand,  reeking  with 
blood,  but  freshly  drawn  from  the  heart  of  one  who  is  expiiing 
at  his  feet.  With  no  witness  to  the  transaction,  such  a  man  is 
convicted  by  the  circumstances,  and  would,  by  the  operation  of 
the  general  rules  of  the  law,  die  as  a  murderer.  In  the  moment 
of  discovery,  however,  he  is  heard  to  exclaim,  ^'  I  slew  him  in 
defence  of  my  life."  The  admission  of  these  sayings  would 
save  the  life  of  an  innocent  man,  whilst  their  exclusion  would 
consign  him  tn  the  gallows.  The  case  supposed  is  aa  extreme 
one,  and  is  given  for  illustration,  and  not  for  the  purpose  of  test- 
ing the  correctness  of  the  ruling  in  this  case.  In  the  language 
of  this  Court,  in  Monroe  vs.  The  SUde^  "  if  we  unconditionally 
refuse  to  allow  a  defendant  under  any  circumstances,  to  have 
his  conduct  interpreted  by  his  acts  and  speech,  we  shall  fre- 
quently deliver  over  the  accused  a  helpless  and  hopeless  suffer^ 
cr  to  the  penalt}'  of  the  law."  5  Geo.  R.  132.  Whenever  the 
sayings  constitute  a  part  of  the  rtsgesUB^  they  are  within  the 
exception  and  are  admissible.  We  consider  that  the  excluded 
sayings  of  the  prisoner  in  this  case,  were  a  part  of  the  resgesi^ 
What  then  is  meant  by  resgesUe^  I  cannot  more  satisfactorily 
answer  this  question  than  by  transcribing  ^at  I  smd  on  a  for- 
mer occasion.  "  The  idea  of  the  resgesUe  presupposes  a  main 
fact.  With  this  preliminary  remark,  I  answer  that  the  ret 
gesUe  mean  the  circumstances,  facts  and  declarations  which 
grow  out  of  the  main  fact,  are  contemporaneous  with  it,  and 
serve  to  illustrate  its  character.  I  do  not  claim  that  this  defini- 
tion is  perfect,  for  I  know  that  the  resgesia  are  different  m  dif- 
ferent cases.  No  definition  could  be  found  so  comprehen- 
sive as  to  embrace  all  cases  ;  hence  it  is  left  to  the  sound  discre- 
tion of  the  Courts  what  they  shall  admit,  to  the  Jury  along  widi 
the  main  fact,  as  parts  of  the  resgesUe.  But  perhaps  this  defini- 
tion embraces  as  nearly  all  that  is  meant  in  legal  parlance  by 
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that  phrase   as  any  other  that  can    be  drawn  from  the  books. 
One  peculiarity  of  the  main  fact  or  transaction  ought  to  be^ 
noted,  and  that  is  that  it  is  not  necessarily  limited  as  to  time — ' 
it  may  be  a  length  of  time  in  the  action.     The  time  of  course 
depends  upon  the  character  of  the  transaction ;  it  is  however,  f 
well  settkd,  that  the  acts  of  the  party,  or  the  facts  or  circum-  \ 
stances,  or  declarations  which  are  sought  to  be  admitted  in  evi-  '^ 
dence  are  not  admissible,  unless  they  grow  out  of  the  principal ; 
transaction,  illustrate  its  character  and  are  contemporary  with  ; 
it."     Again  I  say,  '*  Declarations  as  parts  of  the  rtsgesUe^  made  ? 
at  the  time  of  the  transaction,  are  regarded  as  verbal  acts,  indi-  ) 
eating  a  present  purpose  and  intention,  and  are  therefore  admit- 
ted in  proof  like  any   other  material  facts.     An  indispensable 
characteristic  of  declarations  is  that  they  must  be  made  at  the 
time  of  the  act  dpne,  which  they  are  supposed  to  characterise ; 
and  further,  they  must  be  calculated   to   unfold  the  nature  and 
quality  of  the  facts  they  are  intended  to  explain,  and  so  to  har- 
monise with  them  as  obviously  to  constitute  one  transaction." 
3  KeUy^  517,  518.     As  applicable  to  this  case,  I  refer  also  to  a 
proposition  stated  by  Judge  Lumpkiny  in  his  opinion  in  Monroe 
vs.  The  Slate.    It  is  this,  *^  When  an  act  is  done  to  which  it  is 
necessary  to  ascribe  a  motive,  it  is  always  considered  that  what 
is  said  at  t|^  time,  from  which  the  motive  may  be  collected,  is 
a  part  of  the  res  gesia?^    5    Geo.   Rep.  85.    In  determining 
questions  about  the  resgestay  it  is  an  error  to  undertake  to  test 
them  by  a  definition  or  rule.     For  what  is  the  resgesUe  of  a 
given  transaction  must  depend  upon   its  own   peculiarities  of 
character  and  circumstances.     Courts  must  be  allowed  some 
latitude  in  this  matter.     Rawson  vs.  Haigh^  2  Bing.  104.     Rid- 
ley vs.  Gyde,  9  Ring.  349,  352.     Pool  vs.  Bridges^  4  Pick.  379, 
11  Pick.  309. 

Adjudicated  cases,  determined  by  able  Courts,  are  safe  guides ; 
and  when  not  to  be  found,  like  that  which  is  before  us,  we  are 
left  to  apply  to  it  the  principles  which  the  rule  embraces,  irre- 
spective of  the  rule  itself.  In  applying  these,  let  us  inquire 
what  is  required  to  bring  a  declaration  within  the  exception  of 
the  resgesUe.    They   must  grow  out  of  the  main  fact — they 
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must  serve  to  illustrate  it,  and  they  must  be  made  contempora- 

(neously  with  it.  When  these  things  are  true  of  declarations,  they 
are  provable,  not  as  the  testimony  of  the  declarant,  but  as  par- 
taking  of  the  nature  of  facts.  They  derive  their  credibility  not 
from  his  veracity,  but  from  their  relation  to  the  transaction 
out  of  which  they  spring.  Made  at  the  same  time  with  the 
main  fact — evoked  by  it  without  premeditation,  and  for  that 
reason  explanatory  of  the  mind  and  purpose  of  the  actor  as  it 
is  involved  in  that  fact,  they  are  presumed  to  be  as  veritable — 
as  reliable  as  the  fact  itself,  and  would  derive  no  enhancement 
of  their  credibility  from  the  oath  of  the  declarant.  Such  I  take 
to  be  the  philosophy  of  the  res  gesia^  so  far  as  constituted  of  de- 
clarations. The  weight  which  they  are  to  receive  at  the  hands 
ot  the  Jury,  will  depend  upon  the  closeness  and  fullness  of  their 
'relation  to  the  transaction  out  of  which  they  spring ;  their  prox- 
imity in  point  of  time  to  it,  and  the  strength  of  the  light  which 
they  shed  upon  it.  The  motive  with  which  an  act  is  done  is 
frequently  the  point  of  inquiry  to  which  the  attention  of  Courts 
is  directed.  To  ascertain  that,  contemporaneous  declarations 
are  admissible,  "Where  a  person,  (says  iVo/;  Greenleqfy)  does 
any  act  material  to  be  understood,  his  declarations  made  at  the 
time  of  the  transaction  and  expressive  of  its  character,  merfm  or 
object,  are  regarded  as  verbal  acts,  indicating  a  piyent  purpose 
and  intention,  and  are  therefore  admitted  in  proof  like  any  other 
material  facts."  Greenleaf^s  EM.  §108.  With  these  princi- 
ples in  view,  we  come  to  the  immediate  question  made  in  this 
record.  The  transaction  or  main  fact  here  is  the  killing — it  is 
the  mind  or  motive  with  which  the  prisoner  was  actuated  when 
he  slew  the  deceased,  that  was  to  be  ascertained.  The  great 
inquiry  in  this  case,  (as  in  all  cases  of  murder,)  was  whether  the 
killing  was  with  malice,  express  or  implied.  Now  if  the  deda- 
rations  of  the  prisoner  grew  out  of  the  killing,  and  was,  accord- 
ing to  the  construction  of  the  rule  which  I  shall  give,  contempo- 
raneous with  it,  and  tend  to  disprove  malice,  Aen  they  illus- 
trate or  explain  the  fact  of  the  killing,  and  are  admissible. 
Adverting  to  the  declarations,  it  seems  that  the  witness  was 
within  thirty  or  forty  yards  of  the  house  when  the  deceased  was 
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shot  upon  hearing  the  report  of  the  pistol,  witiiess  looked 
towards  the  house  and  saw  a  person  that  he  took  to  be  the  pria* 
oner  run  out — ^who  ran  a  few  paces  and  turned  and  ran  again 
into  the  house,  and  immediately  ran  out  again,  and  ran  to  where 
witness  was  standing ;  he  ran  slow  and  awkward,  which  induc- 
ed witness  to  suppose  he  was  very  drunk ;  when  he  came  to 
witness,  he  seemed  greatly  agitated  and  troubled,  and  at  the 
moment  of  his  coming  up  to  him,  he  exclaimed  '^  that  he  woukl 
not  have  done  it  for  the  world."  Gilbert  further  testified  that 
^^  one  minute  would  probably  cover  the  time  from  the  firing  until 
the  prisoner  uttered  the  exclamation,  two  certainly  would." 
For  a  full  understanding  of  the  point,  I  have  detailed  the  testi- 
mony of  Gilbert  vnth  a  little  more  minuteness  than  it  is  found  in 
the  Reporter's  brief.  The  most  important  matter  to  be  oonsid* 
ered  is  the  time  that  elapsed  between  the  killing  and  the  utter* 
ance  of  the  rejected  exclamation ;  that  was  from  one  to  two 
minutes.  Probably,  6ays  Mr.  Gilbert^  mie — certainly,  not  more 
than  hoo.  Take  the  medium  time  between  one  and  two,  and  it 
is  one  and  one-half.  The  agitation  of  the  prisoner  is  to  be  no- 
ticed— also  the  fact  that  no  one  was  in  pursuit  of  him ;  no 
a^ttempt  bad  been  made  at  the  time  that  he  spoke  to  the  witness 
to  arrest  him ;  no  one  present  at  that  moment  had  spoken  to 
him.  His  coming  to  where  the  witness  was,  seems  to  have 
been  voluntary,  and  the  exclamation  spontaneous.  The  mean* 
ing  of  the  exclamation  is  also  important.  The  natural  interpfe* 
station  of  it,  seems  to  me  to  be  the  expression  of  profound  regret 
or  remorse ;  such  as  a  man  would  feel  after  unintentionally 
killing  a  fellow-creature.  Upon  the  hypothesis  that  the  killing 
was  not  a  deliberate  murder,  but  the  result  of  a  reckless,  drunk- 
en bravado  use  of  a  hair-trigger,  self-cocking  revolver,  (and  the 
defence  seems  to  have  been  put  chiefly  on  this  gpsund)  thitf 
interpretation  is  a  fair  and  natural  interpretation.  It  is  true,' 
that  such  an  exclamation,  made  after  the  fact,  might  be  the  de-^ 
liberate  and  studied  fabrication  of  guilt,  made  with  a  view  to  an 
acquittal.  I  must  believe,  however,  that  the  circumstances  do 
not  warrant  this  construction,  and  that  the  former  interpretation 
is  most  reasonable.    The  short  period  of  time  that  had  inter- 
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vened,  and  the  agitated  manner  of  the  prisoner,  forbid  the  idea 
of  deliberate  design ;  be  can  scarcely  be  supposed  \rithiD,  nine- 
ty seconds  from  the  fall  of  his  victim,  to  have  deliberated  xiritfa 
himself  upon  the  expediency  of  such  a  declaration ;  he  cannot 
be  necessarily  believed  to  have  in  fact  so  deliberated,  because 
his  running  out  of  the  house  immediately  after  the  firing,  and 
then  back  again,  and  then  out  again,  and  his  distressed  and 
agitated  appearance  when  he  reached  the  witness,  exhibit  a 
state  of  mind  incompatible  with  such  a  belief.  Nor  do  I  be- 
lieve that  such  an  exclamation  would  readily  or  naturally  escape 
from  a  man  who  had  but  just  satisfied  the  demands  of  a  mpr- 
derous  mali(*e.  Such  a  man,  at  such  a  moment,  would  most 
naturally  in  his  heart,  exult  in  the  very  fiendishness  of  the  act. 
Remorse  would  not,  in  the  very  moment  of  gratified  vindictive^ 
ness,  be  the  feeling  of  such  an  one ;  and  not  feeling,  he  would 
not  be  likely  to  express  it.  Such  being  the  most  probable 
meaning  of  the  declaration,  does  it  not  spring  out  of  the  act? 
It  seems  to  me  that  it  is  its  legitimate  fruit,  and  bears  as  neces- 
sary a  relation  to  it  as  an  immediate  effect  bears  to  a  cause. 
Not  only  so,  but  it  serves  to  illustrate  it  It  sheds  light  upon  the 
question  of  malice — upon  the  motive,  or  which  is  the  same 
thing,  the  want  of  motive,  under  which  the  prisoner  acted ;  diat 
is  to  say,  it  serves  to  explain  the  killing,  by  showing  that  it  was 
not  his  intention  to  kill,  and  thus  rebuts  the  implication  of  mal- 
ice. To  what  extent  it  will  go,  if  to  any,  when  considered  in 
Odinection  with  all  the  testimony  in  the  case,  is  for  the  Juiy  to 
determine.  My  purpose  in  all  that  I  have  said,  is  to  bring  these 
declarations  within  the  rule  of  the  fesgesUe.  I  mean  to  express 
no  qnnion  as  to  the  guilt  or  innocence  of  the  prisoner. 

[6.]  The  requirement  of  the  rule  farther  is,  that  the  declara- 
tions be  contemporaneous  with  the  transaction.  Now,  where  the 
books  say — when  this  Court  has  said — that  the  declaratioos 
miist  be  contemporaneous  with  the  act,  or  when  they  or  this 
Court  say  that  the  declarations  must  be  made  at  the  time  of  the 
act ;  it  is  not  to  be  understood  that  we  or  the  books  assert  that 
dedaratbns  are  never  to  be  admitted  unless  their  utterance  is 
eoBMAj  coincident  in  point  of  time  with  the  act.    Dedanitions, 
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in  the  legal  sense  of  the  word,  may  be  amtanporaneout  witb  thM 
act,  when  tbey  precede  or  follow  the  act;  and  when  they  ire  to  \ 
be  admitted  and  when  rejected,  if  not  coincident  with  he  ad,  i 
is  a  question  for  judicial  discretion,  of  embarrassing  nicety— -one  | 
which  must  Depend  upon  the  application  of  the  principle  upon  ' 
which  the  rule  is  founded,  and  which  I  have  endeavored  to  state, 
to  the  circumstances  of  each  case.  If  the  declarations  aiq;>ear 
to  spring  out  of  the  transaction — ^if  they  elucidate  it — ^if  they  wte 
voluntary  and  spontaneous,  and  if  they  are  made  at  a  time  90 
near  to  tlf,  as  reasonably  to  preclude  the  idea  of  deliberate  de- 
sign, then  are  they  to  be  regarded  as  contemporaneous.  Am- 
plification cannot  make  the  view  which  I  have  of  this  point 
plainer,  and  I  shall  therefore  leave  it  here,  referring  to  a  few 
authorities  to  sustain  the  position  that  to  be  contemporaneous, 
declarations  are  not  always  required  to  be  exactly  concurrent 
with  the  act. 

In  jRatoson  and  anUher  vs*-  Haigh  et  al.  Parkf  J.  says,  '4t  is 
impossible  to  tie  down  to  time  the  rule  as  to  the  declarationa. 
We  must  judge  from  all  the  circumstances  of  the  case.  We 
need  not  go  the  length  of  saying  that  a  declaration  made  a 
month  after  the  fa<^t,  would  itself  be  admissible*  But  if,  as  in 
the  present  case,  there  are  connecting  circumstanees,  it  mkj 
even  at  that  time  form  a  part  of  the  whole  re»gttiU^^^  2  Bmg. 
99.  See  also  14  S^g.  ond  Bawl.  276.  4  Pkk.  JL  37&  21 
HiAodPs  SI.  Tr.b^L  1  SUirkt  R.  363.  1  Mek.  247.  9 
Bing.  IL  349.  Rtynoldt?  case^  1  Mhfj  230.  6  Om.  jR.  86. 
In  this  case  the  intervening  time  bein^  only  one  minute  and  a 
half,  and  all  the  circumstances  precluding  the  idea  of  ddlibera* 
tion,  we  are  satisfied  that  proof  of  the  declarationa  ought  to  have 
been  admitted. 

[6.]  The  bill  of  exceptions  represents  the  jnesidiog  Ju^[e  as 
having  erred  in  charging  the  Jury,  "  that  if  the  intention  to  shoot 
entered  the  mmd  of  the  defendant  only  one  moment  belbre  the 
firing,  it  was  evidence  of  express  malice,  fromied  there  had 
been  no  actual  assault  on  the  prisoner  by  the  deceased." 
Whether  this  was  a  case  of  express  or  implied  malice,  or  neither, 
we  are  not  called  upon  to  decide.    The  instroetion  I  aia  mem 
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,^ considering,  vas  >^rranted  by  the  evidence;  indeed  the  plaintiff 
.  in  error  does  not  claim  that  it  was  not.  He  contends  that  ad- 
mitting the  facts  to  be  as  the  presiding  Judge  states  them,  the 
proposition  is  not  good  law.  We  differ  with  the  learned  coun- 
^1  for  the  plaintiff  in  error.  Express  malice,  by '  our  code,  is 
.  **  that  deliberate  intention  unlawfully  to  take  away  the  life  of  a 
fellow  creature  which  is  manifested  by  external  circumstances 
capable  of  proof.''  Princey  622.  Deliberate  intention  to  take 
life  unlawiiilly  is  the  prime  element  of  express  malice.  This 
intention  must  be  manifested  by  external  circumstances  capaBle 
of  proof.  Previous  threats,  ancient  grudges  and  way-laying,  are 
the  external  circumstances  usually  referred  to,  to  illustrate  a  case 
of  express  malice.  The  strength  and  clearness  of  such  illustra- 
tions sometimes  have  the  effect  of  excluding  from  our  conside- 
ration other  circumstances  susceptible  of  proof,  which  demon- 
strate a  deliberate  intention  to  kill.  The  charge  of  the  Court 
excludes  an  actual  assault  by  the  deceased  on  the  prisoner,  and 
properly,  for  in  that  event  the  killing  would  be  manslaughter. 
If  there  is  no  assault  and  no  attempt  on  the  part  of  the  person 
killed  to  commit  a  serious  personal  injuiy*  on  the  person  killing, 
ftnd  the  intention  to  shoot  entered  the  mind  even  a  moment  be- 
fore the  firing,  and  the  slayer  does  shoot,  and  the  effect  of  the 
shot  is  death,  I  can  see  no  reason  why  a  deliberate  intention  to 
kill  is  not  manifested  by  the  circumstances.  In  the  absence  of 
all  provocation,  by  assault  or  otherwise,  to  rise  up — draw  a  pistol, 
and  in  one  moment  discharge  its  contents  into  the  breast  of  bis 
neighbor,  the  intention  to  shoot  at  the  very  moment  of  firing, 
would  be  manifest  by  the  circumstances,  all  of  which  would  be 
capable  of  proof  by  eje-witnesses,  and  the  ddiberaU  inierdion  to 
kill  would  be  demonstrated  by  the  proven  circumstances. 
Whether  there  was  no  assault,  and  whether  there  was  an  initn- 
iian  to  shoot,  are  questions  for  the  Jury.  Were  we  satisfied  that 
the  Court  erred  in  this  charge,  we  would  not  send  the  case  back 
on  that  account,  because,  if  the  case  put  by  the  Judge  be  not  a 
case  of  express  malice,  it  is  of  implied,  and  the  consequences 
would  be  the  same  in  either  event  to  the  prisoner. 

[7.3  The  seventh  exception  is  founded  on  the  refusal  of  the 
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Court  to  restrain  the  Solicitor  General,  although  requested  so  to 
do,  by  counsel  for  the  prisoner,  from  commenting  on  facts  not  in 
evidence,  in  bis  concluding  speech  to  the  Jury.  This  v:e  think 
was  an  error.  We  have  had  occasion  to  consider  the  habit  of 
counsel  in  addressing  the  Jury,  of  commenting  upon  matters  not 
proven  and  not  growing  out  of  the  pleadings  before,  and  have 
been  content  with  visiting  it  witli  a  decided  and  emphatic  disap- 
proval. Berry  vs.  The  State^  10  Geo.  522,  523.  We  entertain 
no  shadow  of  doubt,  as  to  the  necessity  of  pronouncing  it  as  we 
now  do,  illegal  and  highly  prejudicial  to  a  fair  and  just  adminis- 
tration of  the  rights  of  parties,  either  on  the  criminal  or  civil  side 
of  the  Court.  It  is  the  duty  of  the  Court  to  prevent  such  com- 
ments, and  in  all  cases  where  this  is  not  done,  provided  the 
Courtis  requested  to  prevent  them,  we  shall  hold,  as  we  rule  in 
this  case,  that  it  is  good  ground  for  a  new  trial.  There  was,  it 
is  true,  some  excuse  for  the  license  conceded  to  the  SolicUar 
General  in  this  case,  in  the  fact  that  counsel  for  the  prisoner  had 
already  taken  the  same  Uberty  in  his  argument  to  the  Jury. 
The  Solicitor  General,  no  doubt,  felt  called  upon  by  the  obUga- 
tions  of  his  office,  to  remove  any  wrong  impression  which  the 
argument  of  counsel  for  the  prisoner  had  made  as  to  the  credi- 
bility of  the  witness.  Disregarding,  however,  these  things,  we 
have  no  option  but  to  make  this  case  the  occasion  of  establish- 
ing a  rule  upon  this  subject.  In  doing  this,  I  am  sure  that  it  is 
scarcely  necessary  to  say  that  we  disclaim  any  purpose  of  inflict- 
ing a  personal  censure  upon  the  able  and  upright  Judge  who 
presided  in  the  cause,  or  upon  the  counsel  and  the  prosecuting 
officer.  If  no  other  reason  existed  for  this  disclaimer,  (and 
there  are  many)  sufficient  reason  would  be  found  in  the  usage 
of  our  Courts,  which  has  gone  very  far  to  sanction  the  habit  re- 
ferred to.  Its  practical  tendency  is  bad  upon  the  Court,  the  bar 
and  the  Jury.  If  this  were  all,  perhaps  our  duty  would  stop  with 
the  expression  of  such  an  opinion;  but  this  is  not  all^-for  in 
our  judgment  it  is  violative  of  the  rights  of  the  citizen  litigant 
in  the  Courts  of  justice ;  and  if  so,  we  are  not  at  libert}'  to  stop 
short  of  making  it  cause  for  a  new  trial.  It  is  not  foreign  to  the 
subject  to  say  that  it  is  the  duty  of  counsel  to  guard,  by  the  most 
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scrupulous  propriety  of  demeanor,  in  the  conduct  of  a  cause,  the 
dignity  and  honor  of  the  profession.  Connected  as  it  is,  most 
intimat^y,  with  the  administration  ofjustice,it  should  be  protect- 
ed  most  vigilantly  from  falling  into  popular  disrepute.  It  ought, 
as  I  verily  believe  it  does,  to  command  the  respect  of  the  wise, 
and  the  reverence  of  the  good.  Power  and  place — ^hereditaiy 
wealth — stupidit}'  in  high  social  position,  and  even  genius,  pan- 
dering  to  a  popular  taste  for  caricature ;  jealous  of  the  power 
which  it  wields  upon  governments,  have  labored  to  degrade  it. 
Still  in  this  country  and  in  England,  if  no  where  else,  the  bar  is 
the  ladder  upon  which  men  mount  to  distinction  ;  the  lawyer  is 
the  champion  of  popular  rights  ;  the  class  to  which  he  belongs 
is  more  influential  than  any  other ;  and  counsel,  yes,  feed  coun- 
sel, is  indispensable  to  a  fair  and  full  administration  of  justice. 
When  learning  and  character,  and  practised  skill,  and  eloquence, 
and  enthusiam,  chastened  by  discretion,  are  enlisted  in  behalf  of 
the  litigant,  he  may  rest  assured  that  he  holds  in  his  counsel  the 
very  best  guarantee  against  all  forms  of  wrong  and  oppression 
in  the  administration  of  the  law.  It  is  true,  that  be  is  paid  for 
his  services — and  what  of  that  ?  Are  not  Princes  and  Premiers, 
Presidents  and  Priests  also  paid  ?  One  thing  never  yet  was 
bought  with  money,  and  that  is  the  soul-engrossing  identifica- 
tion of  counsel  with  his  client.  It  is  the  gratuitous  bestowal  of 
his  sympathy,  drawing  forth  the  masterly  powers  of  his  genius 
and  the  rich  treasures  of  his  learning,  that  makes  the  great 
lawyer,  the  honored  and  influential  citizen.  The  approval  of 
conscience  and  the  respect  of  good  men  are  his  reward ;  far 
richer  than  the  stipulated  fee  of  these  days,  or  the  honorarium  of 
the  Roman  advocate.  If  I  thus  magnify  the  office  of  the  coun- 
sel, it  is  for  the  purpose  of  saying  that  its  very  importance  makes 
indispensable  the  exclusion  of  the  habit  which  we  now  con- 
demn. But  I  proceed,  claiming  the  indulgence  on  account  of 
these  general  remarks,  of  the  critical  professional  reader,  to  test 
the  rule  we  lay  down  by  strictly  legal  considerations.  That 
rule  is,  that  it  is  cootrary  to  law  for  counsel  to  comment  upon 
facts  not  proven.  He  represents  his  client — he  is  the  substitute 
of  his  client ;  whatever  the  client  may  do  in  the  conduct  of  his 
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cause,  tberefore,  his  counsel  may  do.  In  relation  to  his  liberty 
of  speech,  the  largest  and  most  liberal  freedom  is  allowed,  and 
the  law  protects  him  in  it.  The  right  of  discussing  the  merits 
of  his  cause,  both  as  to  the  law  and  the  facts,  is  indispensable  to 
every  party ;  the  same  right  appertains  to  his  counsel.  The 
range  of  discussion  is  wide — very  wide.  He  is  entitled  to  be 
heard  in  argument  upon  every  question  of  law,  that  may  arise 
in  the  cause ;  in  his  addresses  to  the  Jury  it  is  his  right  to  des- 
cant upon  the  facts  proven  or  admitted  in  the  pleadings ;  to 
arraign  the  conduct  of  parties;  impugn,  excuse,  justify  or 
condemn  motives,  so  far  as  they  are  developed  in  evidence ; 
assail  the  credibility  of  witnesses,  when  that  is  impeached  by 
direct  evidence,  or  by  the  inconsistency  or  incoherence  of  his 
testimony,  his  manner  of  testifying,  his  appearance,  or  by  cir«- 
cumstances.  His  illustrations  may  be  as  various  as  are  the 
resources  of  his  genius  ;  his  argumentation  as  full  and  profound 
as  his  learning  can  make  it ;  and  he  may,  if  he  will,  give  play 
to  his  wit,  or  wing  to  his  imagination.  To  his  freedom  of 
speech,  however,  there  are  some  limitations.  His  manner  must 
be  decorous.  All  Courts  have  power  to  protect  tbem.<telves 
from  contempts,  and  indecency  in  words  or  sentiments  is  a  con- 
tempt This  is  a  matter  of  course  in  the  Courts  of  civilized 
communities.  Nor  is  it  matter  of  form  merely ;  for  no  Court  can 
command  from  a  civilized  public  that  respect  which  is  necessary 
to  an  efficient  administration  of  the  law,  without  maintaining  in 
the  business  of  the  Court  that  courtesy,  and  dignity,  and  purity, 
which  characterize  the  intercourse  of  gentlemen  in  private  life. 
It  has  been  found  difficult  to  prescribe  a  legal  limitation  to  the 
lawyer's  liberty  of  speech  in  the  performance  of  his  duties  in  a 
cause.  That  the  discussions  shouldbe^ee  is  perfectly  obvious ; 
and  even  abuses  should  be  tolerated,  rather  than  a  privilege  so 
valuable  should  be  abridged.  We  feel  the  delicacy  of  the 
ground  upon  which  we  tread,  and  are  solicitous  of  being  under- 
stood as  carrying  our  present  ruling  no  farther  than  to  cover  the 
precise  question  made  in  the  assignfK^ent.  The  British  Courts 
have  not  found  themselves  free  from  embarrassment  on  this 
head.    In  the  leading  case  upon  this  subject,  it  was  setHed  that 
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counsel  is  not  liable«to  an  action  for  words  spoken  in  a  ju^cial 
proceeding,  provided  tfaey  are  pertinent  to  the  cause,  and  spoken 
\^'ithout  malice ;  and  this  seems  to  me,  aiter  a  careful  examina- 
tion, to  be  the  nearest  approach  to  a  definite  limitation  upon  the 
right  of  speech  in  Court  to  be  found  in  the  English  books.  It 
is  clearly  a  vague  and  jfluctuating  rule,  for  what  is  ^pertinent  is 
wholly  uncertain,  depending  upon  the  idea  which  the  Court  who 
tries  the  suit  against  the  counsel,  may  entertain  of  pertinency^ 
and  upon  the  various  character  of  cases  and  circumstances,  in 
which,  and  under  which  the  objectionable  words  may  have  been 
uttered.  In  the  case  referred  to,  Lord  EUenborough  said  that 
^^  an  advocate  was  entitled  to  use  the  information  communica* 
ted  to  him  by  his  client  in  a  fair  and  bona  Jide  exposition  of  the 
merits  of  the  case  submitted  to  his  conduct ;  he  was  privileged 
in  commenting  on  the  case  and  making  observervations  on  the 
instruments  or  agents  by  whom  the  case  was  brought  into  Court. 
This  privilege  belonged  to  him,  and  might  be  exercised'with  a 
large  and  liberal  freedom."  BayUyj  J.  adopted  the  rule  laid 
down  in  Brooke  vs.  Sir  Henry  Montague^  in  0<i.  Jac.  90,  and 
quoted  it  as  follows,  ^^  that  a  counsellor  ai  lanoj  retained,  hath  a 
privilege  to  enforce  anything  that  is  informed  unto  him  for  hb 
client,  and  to  give  it  in  evidence,  it  heing  pertinent  to  the  matter 
in  question,  and  not  to  examine  whether  it  be  true  or  false,  but 
it  is  at  the  peril  of  him  who  informs  it.  For  a  counsellar  is  at 
his  peril  to  give  in  evidence  that  which  his  client  informs  him, 
being  pertinent  to  the  matter  in  question.  Otherwise  an  action 
on  the  case  lies  against  him  by  bis  client,  as  Popham  said,  and 
although  it  be  false,  he  is  excusable,  being  pertinent  to  the  mat- 
ter." Mbotf  J.  said,  "  that  the  rule  of  determining  whether  this 
action  was  maintainable  against  a  barrifter,  must  be  governed 
by  the  pertinency  of  the  words  to  the  matter  in  issue."  Opinion 
to  the  same  effect  was  expressed  by  Holroyd,  J.  So  that  it 
would  seem  that  in  the  maintainance  of  his  client's  cause,  coun- 
sel is  free  to  do  or  to  say  anything  that  is  pertinent  to  the  matter 
in  question,  and  that  he  tates  the  hazard  of  his  words  and  ac- 
tions being  pertinent.  Hodgson  vs,  Scarlett^  1  HoUy  JV.  P.  C 
621,  622,  623,  624.     3  Eng.  C.  L.  Reps.  243, 244,  245.     Cro. 
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Jac.  90.  1  Hawk.  73.  S.  8.  1  Saundersy  132.  4  Coke,  14 
B.  1  B.  §•  ^.  232.  3  Black.  Com.  29.  I  adduce  this  rule 
and  quote  these  authorities,  in  order  to  say  that^they  sustain  our 
judgment,  because  statements  of  facts  not  proven,  and  com- 
ments thereon,  are  outside  of  a  cause ;  they  stand  legally  irre- 
levant to  tiie  matter  in  question,  and  are  therefore  not  pertinent. 
If  not  pertinent,  they  are  not  within  the  privilege  of  counsel. 

But  farther ;  every  person  accused  is  entitled  to  be  tried  by  a 
Jury,  and  according  to  the  laws  of  the  land.  This  is  the  great- 
est of  all  the  privileges  conferred  by  Magna  Charta,  and  it  is 
guaranteed  by  our  own  fundamental  law.  Now  I  assume  that 
this  privilege  is  violated,  if  counsel  are  permitted  to  state  facts 
and  comment  upon  them  in  argument  against  the  adverse  party, 
which  are  not  before  the  Jury  by  proof  regularly  submitted. 
The  accused  is  not  only  entitled  to  have  a  trial  by  a  Jury  of 
twelve  men,  but  he  is  entitled  to  have  his  trial  conducted  ac- 
cording to  the  course  and  usage  of  the.  Common  Law.  "  By 
the  law  of  the  land,"  as  used  in  the  great  Charter,  has  been 
understood  due  proof  of  law,  that  is,  indictment  or  presentment ; 
but  that  is  not  now  the  only  meaning  of  these  words.  They 
mean  that  the  party  charged,  shall  be  indicted,  arraigned  and 
tried  according  to  the  rules  of  law  and  the  established  usages  of 
the  Courts.  Trial  by  Jury !  how  imperfect  a  privilege  would 
that  be,  if  the  forms  of  law  were  abandoned — if  the  rules  of 
evidence  were  disregarded !  An  essential  element  in  the  trial 
by  Jury  is  that  their  verdict  shall  be  rendered  according  to  the 
facts  of  the  case,  legally  produced  to  them.  They  are  sworn  to 
give  their  verdicts  according  to  evidence^  and  if  they  find  with- 
out evidence,  or  against  evidence,  a  new  trial  will  be  granted. 
They  cannot  even  render  a  verdict  upon  knowledge  within 
their  own  breasts ;  but  if  a  Juryman  has  knowledge  of  facts  per- 
tinent to  the  issue,  he  may  be  sworn.  The  law,  with  great  care- 
fulness, prescribes  rules  by  which  facts  are  to  be  submitted  to 
the  Jury.  Testimony  must  be  relevant — ^the  best  evidence  the 
nature  of  the  case  admits  must  be  produced ;  hearsay  is  exclud- 
ed ;  interest  in  the  witness  will  disqualify,  &c. ;  and  by  our 

own  Constitution,  in  criminal  cades  the  witnesses  are  to  be  con- 
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fronted  with  the  prisoner.  He  has  in  all  eases  the  right  of  cross- 
examination.  All  these  and  many  more  rules  are  prescribed  for 
the  ascertainment  of  the  truth  of  those  facts  upon  which  ver- 
dicts are  to  be  rendered.  The  law  to  be  administered  may 
depend  upon  the  facts  proven.  Ex  fado  oritur  jus.  "  And  if 
the  fact  (writes  Blackstone^)  is  penerted  or  misrepresented,  the 
law  which  arises  from  thence  will  unavoidably  be  unjust  or  par- 
tial; and  in  order  to  prevent  this,  it  is  necessary  to  set  right  the 
fact,  and  establish  the  truth  contended  for,  by  appealing  to  some 
mode  of  probation  or  trials  which  the  law  of  the  country  has 
ordained  for  a  criterion  of  truth  and  falsehood."  3  Black.  Com. 
330.  When  counsel  are  permitted  to  state  facts  in  argument 
and  to  comment  upon  them,  the  usfige  of  the  Courts  regulating 
trials  is  departed  from,  the  laws  of  evidence  are  violated,  and 
the  full  benefit  of  trial  by  Jury  is  therefore  denied.  It  may  be 
said  in  answer  to  these  views,  that  the  statements  of  counsel  are 
not  evidence ;  that  the  Court  is  bound  so  to  instruct  the  Jury, 
and  that  they  are  sworn  to  render  a  verdict  only  according  to 
the  evidence.  Whilst  all  this  is  true,  yet  the  effect  is  to  bring 
the  statements  of  counsel  to  bear  upon  the  verdict  with  more  or 
less  force,  according  to  circumstances;  and  if  they  in  any  degree 
influence  the  finding,  the  law  is  violated,  and  the  purity  and  im- 
partiality of  the  trial  are  tarnished  and  weakened.  If  not  evi- 
dence, then  without  doubt,  the  Jury  kave  nothing  to  do  with 
them,  and  the  lawyer  no  right  to  make  them.  And  just  here,  the 
argument  might  be  rested.  It  is  not  reasonable  to  believe  that 
the  Jury  will  disregard  them.  They  may  struggle  to  disregard 
them  ;  they  may  think  that  they  do  disregard  them,  and  still  be 
led  involuntarily  to  shape  their  verdict  under  their  influence. 
That  influence  will  be  greater  or  less,  according  to  the  character 
of  counsel,  his  skill  and  adroitness  in  argument,  and  the  natu- 
ralness with  which  the  statements  stand  connected  with  other 
facts  and  circumstances  in  the  case.  To  an  extent  not  defina- 
ble, yet  to  a  dangerous  extent,  they  are  evidence,  not  given 
under  oath — without  cross-examination,  and  irrespective  of  all 
those  precautionary  rules  by  which  competency  is  tested. 
In  this  case,  the  statements  and  comments  had  reference  to 
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the  character  and  credibility  of  the  witness.  I  know  of  no  rule 
of  law  which  authorizes  the  credibility  of  a  witness  to  be  im- 
peached or  fortified  thus.  The  manner  of  attacking  or  defend- 
ing the  character  of  a  witness  is  fixed  by  law ;  and  fixed,  among 
other  things,  that  he  may  not  be  subject  to  irregular  and  irre- 
sponsible assauhs  upon  his  veracity  and  fairness.  He,  as  well 
as  parties  and  counsel,  has  rights  which  it  is  the  duty  of  the 
Court  to  protect.  It  were  a  cruel  injustice  to  permit  his  charac- 
ter to  be  driven  to  and  fro  like  the  shuttlecock,  by  the  outside 
statements  of  counsel.  Where  shall  the  license  stop  ?  If 
allowed  against  the  credibility  of  a  witness,  then  with  equal 
reason  they  are  to  be  allowed  as  touching  the  merits  of  the  issue. 
If  crimination  is  granted,  recrimination  cannot  be  refused.  If 
statements  on  one  side  are  permitted,  counter-statements  on  the 
other  cannot  be  denied.  If  allowed  to  men  of  the  highest  honor, 
they  cannot  be  denied  to  those  few  to  be  found  in  all  professions 
destitute  of  all  honorable  principle.  The  covcessioriy  carried  out  in 
its  legitimate  consequences,  would  convert  the  stern,  inflexible 
law  and  order  of  a  Court  of  Justice,  into  confusion,  uncertainty 
and  injustice.  All  these  objections  apply  alike  to  criminal  trials 
and  civil  actions — to  the  prosecuting  officer  and  to  counsel. 

[8.]  There  was  no  error  in  the  Court's  refusal  to  permit  the 
witness,  Eilands^  to  be  asked,  ^'  whether  he  did  not  swear  be- 
*  fore  the  committing  Magistrates,  that  immediately  after  the 
shooting,  the  prisoner  being  brought  into  the  presence  of  the 
body  of  deceased,  asked  witness  if  he  killed  him  ;  witness  an- 
swered he  did,  and  prisoner  said,  "  Lord,  lam  sorry  for  if,  1  did 
not  intend  to  kill  him?^  If  this  testimony  of  Eilands^  was  sought 
to  be  re-produced,  to  get  in  the  declarations  of  the  prisoner, 
then  it  was  illegal,  for  several  reasons.  He  might  have  been 
examined,  if  the  declarations  were  admissible,  directly  as  to 
them.  They  were  not  admissible,  because  it  did  not  appear 
what  length  of  time  had  intervened  between  the  killing  and  the 
declarations.  The  Court  had  no  data  upon  which  to  determine 
whether  they  were  part  of  the  res  gesta.  The  word  imrnediately 
is  too  indefinite  for  this.  If  the  question  was  proposed  for  the 
purpose  of  laying  the  foundation  to  impeach  the  witness,  then 


636  SUPREME  COURT  OF  GEORGIA. 

Rushin  vs.  Shields  &  Ball. 

it  was  properly  rejected ;  because  such  foundation  cannot  be 
laid,  by  invoking  testimony  of  a  witness  upon  a  former  occasion, 
in  itself  illegal. 

[9.]  The  opinion  expressed  by  the  Juryman,  Beman^  was  not 
such  as  to  invalidate  the  verdict ;  because  it  was  hypothetical. 
1/y  said  he,  the  iesiirwjiiy  was  as  he  Imd  heard  it,  the  prisoner  vms 
guiUy,  and  vxmld  he  hung.  This  declaration  indicates  no  settled 
conviction  of  his  own  ;  no  passion  or  prejudice.  It  leaves  the 
mind  free  to  determine  according  to  the  evidence.  That  this  is 
true,  is  sustained  by  the  affidavit  of  the  Juryman,  who  swears 
that  he  was  influenced  in  making  up  his  verdict,  alone,  by  the 
evidence  and  the  charge  of  the  Court. 

We  regard  his  statement  to  Mr.  Harrison,  as  a  device  to 
evade  service  on  the  Jury ;  one  which  is  becoming  but  too  fre- 
quent, and  meriting  not  only  censure,  but  in  a  proper  case,  pun- 
ishment. 

Let  the  judgment  be  reversed. 


No.  7.3. — William   Rushin,   plaintiff  in  error,   vs.  Shields  & 

Ball,  defendants  in  error. 

[1.]  "Where  a  deed  is  recorded,  which  is  not  required  by  law  to  be  recorded* 
a  certified  copy  from  the  records  would  not  be  evidence. 

[2.]  If  a  deed  is  improperly  admitted  to  record,  the  proof  of  its  execution 
being  insufiicient,  the  record  copy  of  said  deed  cannot  be  legally  read  in 
evidence. 

[8.]  The  irregular  registration  of  a  deed,  ia  not  even  notice. 

[4.]  The  omission  to  state  in  the  probate  of  a  deed,  that  it  was  delivsredt'i^  not 
essential. 

[5.]  If  a  deed  be  signed  and  sealed,  and  declared  by  the  grantor  in  the  pres- 
ence of  the  attesting  witnesses,  to  be  delivered  as  his  deed;  it  is  an  effec- 
tual delivery,  provided  there  be  nothing  to  qualify  the  delivery,  notwith- 
irtanding  the  grantee  was  not  present,  nor  any  person  in  his  behalf  And 
tha  deed  remained  under  the  control  of  the  grantor. 
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[6. 1  The  delivery  of  a  deed  may  be  inferred  from  its  posseshion  b3'  the  grantee, 
or  from  his  possession  of  the  land  under  the  deed. 

[7.]  Where  an  original  execution  has  been  lost  or  destroyed,  a  copy  should 
be  established,  and  not  an  alia*  fi.  fa.  issued. 

[8.]  An  aliMfi.fa,  can  only,  under  the  laws  of  this  State,  issue  upon  the 
revival  of  a  dormant  judgment. 

[9.]  Tf  an  execution  creditor,  having  the  older  lien  upon^the  fund  in  the 
SherifiTs  hands,  allows  it  by  bis  consent  and  direction,  to  be  applied  to  a 
younger  JL  fa.  to  the  prejudice  of  third  persona,  it  will  be  considered  an 
extinguishment  pro  tanto  of  the  creditor's  lien ;  and  it  matters  not,  un- 
der which  execution  the  money  was  raised  and  brought  into  Court. 

[10.]  It  is  error  in  the  presiding  Judge,  to  state  to  the  Jury,  what  has  or  has 
not  been  proved. 

Claim,  in  Stewart  Superior  Court.  Tried  before  Judge  Iver- 
soN,  April  Term,  1852. 

Kji.fa,  in  favor  of  Shields  &  Ball  m.  G.  H.  Croxton,  was 
levied  on  a  tract  of  land  in  Stewart  County,  to  which  William 
Rushin  interposed  a  claim.  Upon  the  trial,  the  plaintiffs  mfi.fa. 
offered  in  evidence,  a  copy  deed  from  John  Stanton  to  James 
Moore ;  to  which  plaintiff's  counsel  objected,  on  the  ground  that 
the  probate  thereof  was  not  sufficient  to  authorize  its  registry ;  the 
subscribing  witness  swearing,  "  that  he  saw  John  Stanton  sign 
and  seal  the  deed,  and  for  the  purposes  therein  named ;  and  that 
he  also  saw  Duke  Hamilton  and  W.  A.  Mott,  as  witnesses  to 
the  same."  The  Court  admitted  the  deed,  and  this  is  the  first 
error  assigned. 

Plaintiff  in  ^.j^.  then  proposed  to  read  in  evidence  a  copy 
of  a  deed  from  M  L.  Brown  to  G.  H.  Croxton,  to  which  claim- 
ant's counsel  objected,  on  the  ground  that  the  probate  thereof, 
was  insufficient  to  authorize  its  registry,  the  subscribing  witness 
swearing,  "  that  he  saw  M.  L.  Brown  assign  the  within  deed, 
and  that  E.  D.  H.  assigned  with  him  at  the  same  time,  as  a 
subscribing  witness."  The  Court  admitted  the  deed,  and  this 
is  assigned  as  error. 

Plaintiff  in  fi.  fa,  then  proposed  to  read  in  evidence  an  alias 

fi.fa.  (under  which  the  levy  had  been  made,)  issued  by  F.  D. 

Wimberly,    Clerk  of  the  Inferior  Court  of  said  County,   on  the 
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—  day  of  July,  1846,  in  lieu  of  an  original,  alleged  to  have 
been  lost ;  also,  an  order  passed  by  the  said  Inferior  Court,  at 
its  July  Terra,  1846,  requiring  the  Clerk  to  issue  ru  edias  Ji,Ja.y 

Counsel  for  claimant  objected  to  this  alias  fi,  fa.  on  the 
ground  that  a  copy  of  the  lost  original  should  have  been  estab- 
lished, as  provided  by  the  Statute;  and  that  the  Inferior 
Court  had  no  authority  to  order  an  aliajs  ji.  fa,  issued.  The 
Court  overruled  the  objection,  and  tHis  decision  is  assigned  as 
error. 

The  claimant  proved  by  one  Daniel  Matheson,  that  he,  as 
Sheriff,  in  1842,  raised  a  large  sum  of  money  from  the  property 
of  Croxton,  under  a  certain ^.ya.  against  him,  and  that  the  owner 
and  assignee  of  the ^.  fa,  now  levied,  notified  him,  as  Sheriff, 
to  hold  up  the  money  so  raised,  as  he  claimed  it,  under  this  ji, 
fa, ;  that  he  did  so  hold  it  up,  and  afterwards,  by  the  instructions 
of  the  assignee,  paid  out  the  fund,  ($80  or  $100)  to  others.  The 
Court,  in  its  instructions  to  the  Jury,  charged  them,  "  that  for- 
asmuch as  the^.^.  in  favor  of  Shields  &  Ball  was  not  levied, 
and  did  not  raise  and  bring  this  fund  into  Court,  but  the  same 
was  raised  under  a  junior  fi,  fa.^  the  payment  of  the  money  by 
Matheson,  under  the  instructions  of  th6  assignee  of  this  jJ.  ^a.did 
not  amount  to  a  payment  or  satisfaction  pro  tantOy  of  this  fi.  fa. 
To  which  charge  counsel  for  claimant  excepted,  and  has  assign- 
ed the  same  as  error. 

Some  time  after  the  Jury  returned,  one  of  them  came  into 
Court  with  the  Baihff,  and  stated  to  the  Court,  that  he  and  his 
fellow  Jurors  disagreed  as  to  whether  the  Shields  &  Ball  Ji.  fa. 
had  been  levied  at  the  time  the  money  was  raised,  about  which 
Matheson  testified.  Whereupon,  the  Judge  told  the  Juror,  that 
there  was  no  evidence  introduced,  going  to  show  that  the  exe- 
cution of  Shields  &  Ball  had  been  levied,  and  brought  the  said 
fund  into  Court.  To  which  proceeding  by  the  Court,  claimant 
by  his  counsel  excepted,  and  has  assigned  error  thereon. 

B.  H.  WoRRiLL,  for  plaintiff  in  error. 

John  A.  Tucker  and  Harbison,  for  defendant  in  error. 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  William  Shields  and  John  F.  Ball,  comprising  the  firm  of 
Shields  &  Ball,  holding  an  execution  against  Gideon  H.  Crox- 
ton,  caused  the  same  to  be  levied  on  the  south  half  of  lot  No. 
7,  in  the  first  section  and  33d  district  of  what  was  originally 
Lee  County,  containing  2p2j  acres.  The  land  was  claimed  by 
William  Rushin.  Plaintiffs  \r\Ji.Ja.  read  in  evidence  on  the  trial, 
a  duplicate  plot  and  grant,  from  the  State  of  Georgia,  to  one 
John  Stanton,  for  the  premises.  They  then  offered  and  propos- 
ed to  read  a  copy  deed  from  John  Stanton  to  James  Moore,  to 
the  lot  of  land.  Claimant  objected  to  the  testimony,  on  the 
ground  that  the  probate  was  defective  in  this  that,  Henry  B. 
Meshom,  the  subscribing  witness,  upon  whose  affidavit  alone, 
the  deed  was  admitted  to  record,  did  not  testify  to  the  execution 
of  the  instrument.  He  swore  merely,  that  he  saw  John  Stanton, 
the  feoffer,  sign  and  seal  the  conveyance,  for  the  purposes  therein 
named  ;  and  that  he  saw  likewise,  Duke  Hamilton  and  William 
A.  Mott,  the  other  attesting  witnesses,  subscribe  their  names  as 
such.  He  does  not  depose  to  the  delivery  of  the  deed.  The 
Court  overruled  the  objection,  and  permitted  the  paper  to  be 
read  to  the  Jury.  And  this  constitutes  the  first  assij^gnment  of  / 
error. 

There  can  be  no  doubt,  we  apprehend,  that  where  a  deed  is 
recorded,  which  is  not  required  by  law  to  be  recorded,  a  certified 
copy  from  the  records,  would  not  be  evidence  under  the  Statute 
making'certified  copies  from  the  record  of  deeds  evidence. 

[2.]  The  same  result  would  follow,  where  the  instrument  was 
required  by  law  to  be  recorded,  but  the  record  was  actually 
made  without  authority.  As  for  instance,  by  the  laws  of  this 
State,  a  deed  executed  in  the  presence  of,  and  attested  by  a  No- 
tary Public,  Judge  of  the  Superior  Court,  Justice  of  the  Inferior 
Court,  or  of  the  Peace,  and  by  one  other  witness,  is  authorized 
to  be  admitted  to  record.  But  suppose  the  registration  was 
piade  upon  the  attestation  alone  of  the  Magistrate,  would  it  be 
pretended  that  a  certified  copy  of  such  a  deed,  the  original  being 
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lost,  could  be   read  in  evidence   in  the  Courts  of  this  State  ? 
Most  assuredly  not. 

[3.]  Indeed,  we  hold  the  general  principle  to  have  gone  to  the 
entire  extent,  although  there  may  be  some  respectable  authority 
the  other  way,  that  an  irregular  registration  of  a  deed,  is  not  even 
notice.  Heisfer  vs,  Foriner^  2  Binney^  44.  Hoison  vs,  BrittSj  3 
Cranchy  140.  DeWilt  vs.  Moultortj  5  Shep.  418.  Giddings  vs. 
Smith,  15  Verm,  344.  1  Wads,  322.  Tid.  31.  2  Com.  527. 
3  Day,  508.     2  Mason,  111.     10  Pick.  172. 

[4.]  But  the  precise  question  here  is,  whether  the  omission  to 
state  in  the  probate  of  a  deed,  that  it  was  delivered,  or  words  tan- 
tamount to  that,  is  essential ;  it  having  .been,  in  fact,  delivered 
and  registered.  We  are  inclined  to  think,  not  without  some  mis- 
givings, I  admit,  on  my  part,  that  a  probate  without  proof  of  de- 
livery, is  neither  a  literal  nor  substantial  compliance  wnth  the 
requisitions  of  the  Statute.  Where  a  deed  is  not  witnessed  official- 
ly, as  authorized  by  the  32d  section  of  the  Registry  Acts, 
{J\/ew  Digest,  172,)  it  must  be  ^^ proved?^  by  one  or  more  of 
the  subscribing  witnesses.  Is  the  mere  statement  upon  oath, 
that  the  conveyance  was  signed  and  sealed,  "proof  oi  its  execution  ? 
Delivery  is.  essential  to  the  true  execution  of  a  deed.  It  would 
seem,  therefore,  that  proof  of  delivery  was  necessary,  before  it 
could  be  legally  recorded. 

[5.]  It  has  been  held,  that  if  a  deed  be  signed,  sealed  and 
declared  by  the  grantor,  in  the  presence  of  the  attesting  witness- 
es, to  be  delivered  as  his  deed;  it  is  an  effectual  delivery, if 
there  be  nothing  to  qualify  the  delivery,  notwithstanding  the 
grantee  was  not  present,  nor  any  person  in  his  behalf,  and  the 
deed  remained  under  the  control  of  the  grantor.  4  KenVs 
Com.  bth  edition,  456,  {note  a.) 

Had  the  proof  of  Mesham  gone  to  this  length,  it  would  liavc 
been  sufficient.  It  is  true,  that  in  the  attestation  clause,  it  pur- 
ports to  be  delivered,  and  this,  it  mighi  be  argued,  was  equiva- 
lent to  a  formal  declaration  of  delivery  by  the  grantor.  But  it 
purports  to  havebeen  signed  and  sealed  also.  If  one  of  the 
requisites,  namely,  that  of  deliverj-,  may  be  dispensed  with,  why 
not  either  or  both  of  the  others  ? 
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[6.]  The  delivery  of  a  deed  may  be  inferred  from  its  posses- 
sion by  the  grantee,  or  from  his  possession  of  the  land  under  the 
deed.  But  that  does  not  meet  the  difficulty.  If  the  deed  >vas 
insufficiently  proven,  it  was  improperly  admitted  to  record  ; 
and  thereforey  the  record,  or  copy  of  said  deed,  could  not  be  le- 
gally read. 

Plaintiffs  next  read  in  evidence  a  copy  deed  from  James 
Moore  to  Morgan  L.  Brown,  to  the  land,  and  tendered  a  deed 
from  Brown  to  Croxton,  the  defendant  in  execution,  which  the 
claimant  objected  to  also,  on  account  of  the  defect  in  the  probate. 
Henry  Johnson,  one  of  the  attesting  witnesses,  swore  that  he 
^'saw  Brown  assign  the  within  deed,  and  that  Edmund  D. 
Holdridge  assigned  with  him  at  the  same  time,  as  a  subscribing 
witness."  The  objection  was  overruled,  and  the  testimony  per- 
mitted go  to  the  Jury. 

If  the  Court  erred  in  suffering  a  copy  from  the  record  of  the 
lost  deed  to  be  read  in  evidence,  there  dan  be  no  question  as  to 
this,  the  probate  being  still  more  defective  in  this  case  than  the 
former. 

This  mode  of  admitting  copy  deeds  from  the  records,  is  a  very 
great  relaxation  of  the  Common  Law  rule,  and  has  been  pro- 
ductive of  endless  frauds  in  this  State.  And  while  a  rigid  prac- 
tice or  construction  would  work  inconvenience,  still  it  may  not 
be  amiss  to  remit  parties  to  original  proof,  where  the  requisites 
of  the  Statute  have  not  been  complied  with. 

[7.]  The  plaintiff*  then  offerred  to  read  to  the  Jury  an  alias 
jS.  Ja»  under  which  the  levy  had  been  made,  issued  by  Frede- 
rick D.  Wimberly,  Clerk  of  the  Inferior  Court  of  Stewart  County, 
in  January,  1846,  in  lieu  of  an  original  execution,  alleged  to 
have  been  lost  or  destroyed,  pursuant  to  an  order  passed  at  the 
July  Term,  1845,  of  said  Court.  This  evidence  was  objected 
to,  on  the  ground  that  the  original^. ^a.  was  issued  by  John  S. 
Yarborough,  former  Clerk  of  the  Inferior  Court,  in  1839,  upon  a 
judgment  obtained  in  said  Court,  at  the  November  Term,  1839. 
And  it  was  insisted  that  a  copy  should  have  been  established, 
instead  of  issuing  an  aZto^^.^.  But  this  objection  was  over- 
ruled, and  the  testimony  allowed. 

VOL     XI  81 


642  SUPREME  COURT  OF  GEORGIA. 

Rushin  vs.  Shields  A  Ball. 

[8.]  We  are  clear,  that  under  our  Statutes,  this  alias  execution 
could  not  properly  issue.  In  England,  the  writ  oi  fieri  Jacias 
is  not  executable,  after  the  time  to  which  it  is  returnable,  unless 
kept  open  by  special  order  of  the  Court.  Here,  it  need  not  be 
renewed,  until  the  money  can  be  made,  provided  it  be  kept  alive 
by  the  proper  entries.  If  the  original  be  lost  or  destroyed,  a 
copy  should  be  established,  under  the  rules  of  Court.  If  the 
execution  becomes  dormant  for  the  want  of  any  action  within 
seven  years,  and  the  judgment  has  to  be  revived,  m  that  case  an 
alias  execution  would  issue.  The  proceeding  is,  in  that  event, 
similar  to  that  at  Common  Law,  where  the  money  has  not  been 
made  by  the  return  term  of  the  fi.  fa. — otherwise,  a  copy  only 
should  issue  in  lieu  of  the  original. 

But  the  alias  execution  having  issued  in  this  case,  by  order 
of  a  Court  of  competent  jurisdiction,  it  cannot  be  coUateraUy 
attacked  and  set  aside,  while  the  judgment  of  the  Court  stands. 

The  plaintiffs  having  closed  their  case,  claimant  introduced  one 
Daniel  Matheson,  who  swore  that  he  was  Sheriff  of  Stewart  County, 
in  1842,  and  in  that  character,  raised  a  large  sum  of  money  by 
levy  and  sale  of  Gideon  H.  Croxton's  property  ;  and  that  Wil- 
liam A.  Fort,  the  assignee  of  Shields  &  Ball,  notified  him  to 
hold  up  the  money  on  account  of  his  lien,  which  was  the  oldest 
against  the  defendant ;  that  in  compliance  with  this  notice,  he 
did  retain  the  money,  until  sometime  afterwards,  when,  with  the 
consent,  and  by  the  instructions  of  Fort,  he  appropriated  eighty 
or  a  hundred  dollars  of  the  fund. 

[9.]  Claimant  exhibited  his  title  to  the  Jury,  and  the  testi- 
mony being  closed,  the  Court  charged  the  Jury,  among  other 
things,  that  forasmuch  as  the  money  was  not  brought  into 
Court  by  the  execution  in  favor  of  Shields  &  Ball,  but  under 
a  junior  fi,  fa.  that  the  payment  of  the  eighty  or  a  hundred 
dollars  to  the  junior  lien,  by  Matheson,  under  the  instructions 
of  Forty  did  not  operate  as  a  credit,  pro  tantOj  upon  the  older 
lien. 

In  our  judgment,  this  instruction  is  directly  in  the  teeth  of  the 
decision  of  this  Court  in  Jfewton  vs.  JSfunnallyj  4  Geo.  Rep.  356. 

[10.]  After  the  Jury  had  retired  to  their  room,  one  of  the  body 
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returned  into  Court  i^ith  the  Bailifi,  and  announced  to  the  Judge, 
that  he  and  bis  fellow  Jurors  disagreed,  as  to  whether  the  exe- 
cution of  Sheilds  &  Ball  had  been  levied  on  Croxton's  property 
and  raised  and  brought  the  fund  into  Court,  concerning  which 
Matheson  testified ;  Caihyy  the  Juror,  maintained  that  it  had  been 
levied,  but  his  fellows  were  of  a  contrary  opinion.  He  asked 
the  Judge  how  the  fact  was ;  who  stated  that  there  was  no  evi- 
dence introduced  upon  the  trial,  going  to  show  that  the  execution 
of  Shields  &  Ball  had  been  levied,  or  had  brought  the  fund  into 
Court.  To  which  declaration  of  the  Court,  counsel  for  the  plain- 
tiff excepted.  See  the  Act  of  21st  February,  1850,  Cobb^s 
Digest,  462. 


u  a 


UB 


No.  74. — Mabtin  W.  Stamper,  Jr.  and  B.   0.  Keaton,  plain- 
tiffs in  error,  vs.  The  State  or  Georgia. 

[1.]  Where  the  securities  of  one  charged  with  a  criminal  o£fence,  surrender 
their  principal  in  open  Court,  in  discharge  of  their  liahility,  as  provided  by 
the  Act  of  18S1,  the  Solicitor  General  is  not  entitled  to  charge  eomtnUnona  on 
the  amount  of  the  hond  or  forfeited  recogniaance,  but  is  only  entitled  to 
charge  the  fee  of  Jive  cMUurs,  as  prescribed  by  the  Act  of  1889,  and  no 
more. 

[2.]  All  officers  charging  costs,  and  exacting  its  payment  from  the  pocket  of 
the  citizen,  must  always  shew  the  authority  of  the  law  to  do  so. 

Motion,  in  Baker  Superior  Court.  Decision  by  Judge  War- 
ben,  April  Term,  1852. 

The  plaintiffs  in  error  became  bail  in  a  recognizance  for  the 
appearance  of  Martin  W.  Stamper,  Jr.,  who  was  charged  with  an 
offence  in  Baker  Superior  Court.  A  sci.fa.  having  issued  against 
them  to  show  cause  why  judgment  should  not  be  entered  upon 
the  recognizance,  they  surrendered  the  body  of  their  principal 
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in  open  Court,  and  moved  an  order  of  discharge.  At  the  same 
time,  the  Solicitor  General  moved  for  leave  to  enter  judgment  for 
all  the  costs  which  had  accrued  up  to  that  time,  and  the  addi- 
tional sum  of  fifty  dollars  ;  being  five  per  cent,  upon  the  amount  of 
the  bond,  as  commissions  to  the  said  Solicitor  Greneral,  for  col- 
lecting the  same. 

The  Court  granted  the  motion  of  the  Solicitor  General,  and 
the  same  (so  far  as  relates  to  the  fifty  dollars  as  commissions)  is 
excepted  to,  and  assigned  as  error. 

Strozier,  for  plaintiff  in  error. 

Solicitor  General  Lyon,  (represented  bj  Dudley,)  for  the  State. 

By  ike  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  securities  in  this  case,  surrendered  their  principal  in 
open  Court  in  discharge  of  their  liability,  on  a  forfeited  recogni- 
zance, as  provided  by  the  3d  section  of  the  Act  of  1831,  and 
the  question  made  by  this  record  is,  whether  the  Solicitor  Gen- 
eral has  the  legal  right  to  tax  them  with  the  payment  of  five  per 
cent,  commission  on  the  amount  of  the  bond,  and  to  collect  the 
same,  as  a  condition  precedent  to  their  discharge  from  liability  on 
such  bond  or  recognizance  ? 

The  Court  below  held  that  the  securities  should  pay  to  the 
Solicitor  General  fifty  dollars,  before  they  were  entitled  to  be  dis- 
charged from  their  liability. 

Whereupon,  the  securities  excepted,  and  now  assign  the  same 
for  error  here. 

The  Court  was  clearly  in  error,  in  our  judgment,  in  refusing  to 
discharge  the  securities,  without  payment  to  the  Solicitor  Gener- 
al of  the  fifty  dollars,  as  commissions. 

First,  because  the  Statute  authorizing  their  discharge  on  the 
.siirrender  ot  their  principal,  prescribes  tio  such  condition.  And 
second,  because  the  Solicitor  General  is  not  entitled  to  any  such 
commission  as  that  claimed  by  him. 

By  the  1st  section  of  the  Act  of  1839,  the  tee  of  the  Solicitor 
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General  in  such  a  case,  is  prescribed  ami  limited  \o  fve  dollars. 
(lobVs  Dig,  362.  This  fee  of  five  dollars,  is  directed  by  the 
Act,  to  be  taxed  in  the  bill  of  costs ;  to  thatj  the  Solicitor  Gene- 
ral is  entitled,  and  no  more. 

In  Simpson  vs.  the  Staie^{9  Georgia  Rep.  Ill,)  we  held  that 
officers  charging  costs,  and  exacting  its  payment  from  the  pocket 
of  the  citizen,  must  always  shew  the  aitthority  of  the  law  to  do 
so. 

The  Attorneys  and  Solicitor  General,  were  included  in  the  fee 
bill  of  1792,  {Prince,  261 .)  The  4th  and  7th  sections  of  that  Act, 
are  very  stringent  against  all  officers  mentioned  therein,  who 
shall  demand  any  greattr  or  other  JeeSy  not  allowed  therein,  or 
such  as  have  since  been  allowed  by  subsequent  legislation. 
We  intend  to  say,  that  all  officers  are  allowed  to  charge  such  fees 
as  are  allowed  by  that  Act  and  by  subsequent  Acts  regulating 
the  same,  and  if  they  demand  more  or  other  fees,  not  allowed  by 
laWy  then  they  are  amenable  to  the  provisions  of  that  Act.  Let 
the  judgment  of  the  Court  below  be  reversed. 


No.  75. — Edward  Carey,  assignee,  &c.   plaintiff  in  error,  vs. 
Thomas  Hoxey  and  others,  defendants  in  error. 

[1.]  The  general  rule  in  Equity  is,  that  all  persons  materially  interested, 
either  legally  or  beneficially,  in  the  subject  matter  of  a  suit,  are  to  be  made 
parties,  either  as  plain  tifib  or  defendants,  however  numerous  they  may  be. 

[2.]  There  are,  however,  exceptions.  When  the  parties  are  beyond  the  juris- 
diction, or  are  so  numerous  that  it  is  impossible  to  join  them  all,  a  Court  of 
Chancery  will  make  such  a  decree  as  it  can  without  them. 

[8.]  Numeroumess  does  not  always  and  necessarily  constitute  an  exception, 
but  if  the  parties  in  interest  are  so  very  numerous  that  to  join  them  would 
be  impracticable  without  almost  interminable  delays  and  other  inconve- 
niences which  would  obstruct  and  probably  defeat  the  purposes  of  justice, 
it  is  an  exception  to  the  general  rule. 

[4.]  The  death  of  a  party,  when  parties  are  numerous,  will  not  authorize  the 
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plaintiff  to  proceed,  until  bis  representatives  are  made  parties,  nnleaa  the 
numerousncss  is  exceedingly  great,  and  tlie  deaths  so  frequent  that  t^e 
delays  incident  to  making  parties,  become  almost  interminable,  and  ob- 
struct greatly  the  purposes  of  justice. 

[5.]  In  cases  where  the  parties  are  numerous,  and  the  representation  of  a 
deceased  party  is  suspended  by  litigation,  an  exception  is  made,  and  the 
Court  will  proceed  to  a  decree,  if  it  can  be  done  without  prejudice. 

[6. J  To  make  the  pendency  of  litigation  touching  the  representation  of  a 
deceased  party  an  exception  to  the  rule,  the  Court  must  be  fully  advised 
by  allegations  in  the  bill,  or  by  proofs,  of  the  nature  and  condition  of  the 
litigation. 

[7.]  Whether  a  case  comes  within  any  of  the  exceptions  growing  oat  of 
numerousncss,  deaths  of  parties,  and  litigation  touching  the  representa- 
tion, is  for  the  Chancellor  to  determine,  in  the  exercise  of  a  sound  diecre- 
tion,  in  view  of  the  circumstances  of  cases,  as  they  arise. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by  Judge 
IvERSON.     May  Term,  1852. 

This  bill  was  filed  by  Carey,  as  assignee,  against  several  de- 
fendants, stockholders  in  the  Cliattahoochee  Railroad  and  Bank- 
ing Company.  At  May  Term,  1852,  counsel  for  complainant 
moved  the  Court  for  leave  to  strike  out  the  name  of  John  W. 
Sutlive,  one  of  the  defendants,  and  to  dismiss  the  bill  as  to  him, 
upon  the  following  showing : 

1st.  The  affidavit  of  Wm.  B.  Stokes,  one  of  complainant's 
counsel,  that  he  had  been  informed  and  believed  that  Sutlive 
was  dead,  and  had  no  legal  representative  in  this  State. 

2d.  The  evidence  of  H.  J.  Devon,  and  others,  that  Sutlive 
died  four  or  five  years  ago;  left  a  will,  and  his  wife  executrix; 
who  qualified,  and  shortly  thereatter  married ;  that  her  husband 
had  not  taken  letters  on  the  estate,  nor  had  they  been  granted  to 
any  one  a  year  ago ;  that  there  was  now  a  pending  litigation  as 
to  the  administration  on  the  estate  of  Sutlive  ;  and  that  witness 
had  seen  a  notice  published  for  letters  on  the  estate  of  Sutlive. 

The  Court  refused  to  grant  the  motion,  and  this  decision  is 
assigned  as  error. 

W.  Dougherty,  for  plaintiflf  in  error. 
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H.  Holt  and  Benning,  for  defendants  in  error. 

By  the  Court, — ^Nisbet,  J.  delivering  the  opinion. 

To  a  correct  understanding  of  the  question  of  Equity  practice 
made  in  this  record,  it  is  necessary  to  state,  that  the  bill  was  filed 
by  Edward  Carey^  assignee  of  the  Ba7ik  of  Columbus^  against  the 
stockholders  of  the  Chattahoochee  Railroad  and  Banking  Com- 
panyj  an  extinct  corporation,  for  the  purpose  of  enforcing  the 
payment  of  a  large  debt  alleged  to  be  due  to  the  Bank  qfColum- 
buSj  as  holder  of  the  bills  of  the  Chattahoochee  JR.  R.  and  Banking 
Company,  It  seeks  to  enforce  upon  the  stockholders  a  liability 
for  the  bills  issued  by  the  C.  jR.  R,  and  B.  Co.  by  virtue  of  a 
special  clause  in  the  charter  of  that  Company,  and  at  the  same 
time  to  call  in  and  apply  to  their  payment  the  unpaid  stock,  ac- 
cording to  the  number  of  the  shares  held  by  the  stockholders 
respectively.  With  such  objects  in  view,  a  large  number  of 
persons,  charged  to  be  stockholders  in  the  C.  R.  R.  and  Bank* 
ing  Co.  are  made  parties  defendants,  and  the  bill  asks  that  oth- 
ers when  ascertained  may  be  made  parties.  The  cause  coming 
on  to  be  heard  before  the  Chancellor  below,  the  counsel  for  the 
complainant  moved  to  strike  from  the  bill,  the  name  of  John  W. 
Sutlive,  one  of  the  defendants,  and  that  the  bill  be  dismissed  as 
to  him,  upon  the  exhibition  of  the  following  proofs,  to  wit:  "that 
John  W.  Sutlive  is  dead,  and  that  he  has  no  legal  representa- 
tive in  this  State ;  that  he  died  some  four  or  five  years  since, 
leaving  a  will  in  which  he  appointed  his  wife  executrix,  who 
was  qualified  some  six  or  eight  months  ader  his  death  ;  that  she 
had  married  a  man  by  the  name  of  Munford,  who  is  still  living, 
and  who  had  not  taken  letters  on  the  estate  of  Sutlive ;  that  they 
had  not  been  granted  to  any  one  about  a  year  since,  and  that 
the  administration  on  his  estate  was  in  litigation  on  the  question 
whether  Mrs.  Sutlive  was,  or  was  not,  the  representative ;  that 
suits  were  pending  against  Munford,  as  executor  de  son  tort.^^ 
One  of  the  witnesses  further  stated  to  the  Court,  that  he  thought 
be  had  recently  seen  a  notice  published,  that  some  one  had  ap- 
plied for  letters  of  administration  on  his  estate.     The  presiding 
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Judge  refused  the  motion,  and  his  decision,  in  so  doing,  is  as- 
signed for  error. 

[1.]  The  question  is,  whether,  under  these  circumstances,  the 
bill  could  be  dismissed  as  to  Sutlive,  and  the  complainant  pro- 
ceed against  the  other  parties  defendants.  And  this  depends 
upon  the  question  whether  the  representative  of  the  estate  of  the 
deceased  Sutlive,  is  a  necessary  party.  We  are  thus  called 
upon  to  consider  the  general  rule  as  to  parties  in  Equity,  and  its 
exceptions,  and  particularly  to  inquire  whether  the  facts  proven 
bring  this  case  within  any  one  of  such  exceptions.  The  gene- 
ral rule  in  £quity  is,  that  all  persons  materially  interested,  either 
legally  or  beneficially,  in  the  subject  matter  of  a  suit,  are  to  be 
made  parties  to  it,  either  as  plaintiffs  or  defendants,  however  nu- 
merous they  may  be.  This  rule  prevents  multiplicity  of  suits,  by 
enabling  the  Court  to  decree  at  once  upon  the  rights  of  all  the 
parties  interested.  When  all  the  parties  are  before  the  Court, 
with  the  privilege  of  being  heard,  the  Court  is  enabled  to  see  the 
whole  merits  of  the  case  ;  no  one's  rights  are  adjudged  behind 
bis  back,  and  comprehensive  justice  can  be  administered. 
Palk  vs,  Clinton^  12  Veseyj  53, 54.  Hkock  vs,  Scribner^  3  Johns. 
Cos.  311,  315,317,  319.  Ivy  vs.  WaiU,  1  Wash.  C.  R.  517. 
Caldwell  vs.  Tagart^  4  Peters^  190.  Wendell  vs.  Van  Ransalliery 
1  Johns.  Ch.  R.  349.  Calvert  on  Parties^  ch.  1,  §1,  p.  1,2.  13 
Peters,  6,  14.     2  Brock's  R.  20.     Story's  Eq.  Plead.  §72. 

[2.]  The  exceptions  to  this  rule  are  founded  upon  the  rea- 
sons which  sustain  it.  Without  exceptions  the  rule  would  defeat 
its  own  objects,  and  prevent  the  ends  for  which  it  exists.  There 
are  cases  in  which,  if  enforced  strictly,  it  would  make  impotent 
the  remedial  jurisdiction  of  Chancery.  If  in  any  case  parties 
complainants  were  compelled  necessarily  to  bring  before  the 
Court  all  who  are  interested,  before  they  could  be  heard  and 
their  rights  determined ;  then  it  is  clear,  that  cases  may  occur, 
must  occur,  in  which  they  never  could  be  heard  and  in  which 
their  rights  never  could  be  adjudicated,  because  they  are  cases 
in  which  it  is  impossible  to  make  all  who  are  interested  parties. 
The  hands  of  Chancery  are  not  tied  by  an  impracticable  rule. 
The  general  rule  is  established  for  the  convenient  administration 
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of  justice.  It  will  not  therefore  be  enforced,  when  its  applica* 
tion  being  impracticable,  it  will  pj^ent  the  administration  of 
justice.  The  exceptions  are  founded  in  tlje  necessity,  either  that 
the  Court  must  wholly  deny  to  the  plaintiff  the  relief  he  asks, 
and  to  which  be  is  entitled,  or  grant  it  without  making  all  who  are 
interested  parties  and  the  latter  course  is  adopted,  as  involving 
the  least  evil — ^taking  care  always  to  protect,  as  far  as  possible, 
the  rights  of  the  absent.  The  principle  of  the  general  rule,  says 
Lord  EldoTiy  in  Coclcbum  vs.  Thompson^  being  founded  in  concur- 
rence, a  departure  from  it  has  been  said  to  be  justifiable,  when 
necessary.  And  io  all  these  cases,  the  Court  has  not  hesitated 
to  depart  from  it,  with  the  view,  by  original  and  subsequent  ar- 
rangement)  to  do  all  that  can  be  done  for  the  purposes  of  justice, 
rather  than  hold  that  no  justice  shall  subsist  among  persons  who 
may  have  entered  into  these  contracts.  (16  Vesey^  329.)  With 
a  clear  strong  light,  .ludge  Story^  in  Wood  vs.  DummeTj  thus  exhib- 
its the  rule  and  its  exceptions,  and  the  principle  upon  which  they 
rest.  The  general  rule  is,  that  all  persons  materially  interested, 
either  as  plaintiffs  or  defendants,  are  to  be  made  parties.  There 
are  exceptions  just  as  old  and  as  well  founded  as  the  rule  itself. 
Where  the  parties  are  beyond  the  jurisdiction,  or  are  so  numer- 
ous that  it  is  impossible  to  join  them  all,  a  Court  of  Chancery 
will  make  such  a  decree  as  it  can  without  them.  Its  object  is  to 
administer  justice,  and  it  will  not  suffer  a  rule  founded  in  its  own 
sense  of  propriety  and  convenience,  to  become  the  instrument  of 
a  denial  of  justice  to  persons  before  the  Court,  who  are  entitled 
to  relief.  What  is  practicable  to  bring  all  interests  before  it, 
wOl  be  done.  What  is  impracticable  or  impossible,  it  has  not 
the  rashness  to  attempt ;  but  it  contents  itself  with  disposing  of 
the  equities  before  it,  leaving  as  far  as  it  may,  the  rights  of 
others  unprejudiced."  (3  Mason^s  R.  317.)  The  rules  of  prac- 
tice are  under  the  control  of  the  Courts.  Both  right  and  justice 
require  that  the  one  now  being  considered, remain  steadfast;  yet 
the  Courts  are  at  liberty  to  make  exceptions,  whenever  the  vary- 
ing phases  of  civilization  require  them  to  be  made.  That  this  re- 
mark may  not  be  set  down  as  demonstrative  of  a  rash  spirit  of 
innovation,  I  refer  to  Lord  Cottenham  as  authority  for  a  like  sug- 
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gestion.  He  says  that  it  is  the  duty  of-  a  Court  of  Equity  to 
adapt  its  practice  and  course  of  proceeding,  as  far  as  possible,  to 
the  existing  state  of  society,  and  to  apply  its  jurisdiction  to  all 
new  cases,  which,  from  the  progress  daily  making  in  the  afiairs  of 
men,  must  continually  arise,  and  not  from  too  strict  an  adherence 
to  forms  and  rules  established  under  different  circumstances,  to 
decline  to  administer  justice  and  to  enforce  rights,  for  which 
there  is  no  other  remedy.  More  vs.  Malachy,  1  Mylne  fy  Craig  JR- 
569.     Story's  Eq.  Plead.  §76. 

No  case  better  illustrates  both  the  rule  and  the  exceptions  than 
this  case.  The  stockholders  to  the  Chaitahoochee  Railroad  and 
Banking  Co,  are  very  numerous.  Some  of  them  may  be  out  of 
the  jurisdiction — others  dead,  having  left  insolvent  estates, 
whilst  the  representation  of  the  estates  of  others  who  are  dead, 
may  be  suspended  by  litigation  at  law  ;  and  other  causes  might 
exist,  which  would  make  it  impossible  or  impracticable  to  bring 
them  all  before  the  Court.  To  require  the  plaintiff  to  stay  his 
suit,  to  postpone  his  rights,  until  all  are  made  parties,  would  be 
a  virtual  denial  of  them ;  and  yet  being  all  liable  to  contribute  to  the 
payment  of  his  claim,  if  established,  and  having  rights  t??^  «ese, 
which  ought  to  be  considered  in  the  decree,  there  is  the  most 
obvious  propriety  in  bringing  them  all  in,  if  practicable.  After 
all  that  has  been  said,  it  is  manifest  that  any  relaxation  of  the 
rule  must  rest  within  the  sound  discretion  of  the  Chancellor, 
under  the  circumstances  of  cases,  as  they  arise. 

[Fiee  Bnisgiiard  et  al.  vs.  Wall^  1  Smedes  and  MarshalPs  Chan- 
cery Reps.  426,  427.) 

Without  farther  reveiw  of  this  question  at  large,  I  proceed  to 
inquire,  whether  under  nny  one  of  the  exceptions,  it  was  com- 
petent to  disjTiiss  this  bill  as  to  the  estate  of  Sutlive. 

[3.]  Tt  is  arij^aed  lliat  the  mniicroi/sfiess  of  the  parties  defen- 
dants Will  nutlK>izr'  [hi-  (iisniissi()nof  this  party  from  the  record. 
,Y'f;n(''')y^'nrs<^  (]m'^  c*on'=^titit;ite  an  excf-ption  ;  but  only  when 
t!ie  }»:irli('S  ir,  JDtvnst  aie  s(i  verv  numerous,'  that  to  join  them, 
wo^iM  l>e  irnpi<icti('al)k%  without  almi-st  interminable  delays  and 
ot^f^r  infonvrMiicnces  wliif-^  would  on^trurt,  and  nrobably  defeat 
the  purposes  ofjuslicc.  Nuiiibtrs,  ihereJbre  are  not  without  more, 
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sufficient  to  ground  an  exception  upon.  JVumerousness  must  exist 
to  that  extent  v^hich  involves  the  application  of  the  rule  in  the  con- 
sequences stated,  to  wit :  almost  interminable  delays,  and  other 
inconveniences  which  would  obstruct^  and  probabty  defeat  the  pur* 
poses  of  justice.  Mit/brd^s  Eq.  PL  by  Jeremy y  166, 167.  Story's 
Eq.  PL  §94.  2  Mason's  R.  192.  11  Vesey^  429.  16  Ibid,  321. 
1  Johns.  Ch.  R.  349.  4  M.  and  C.  134.  1  Ibid,  559.  3 
Yotmge  and  iHallj  224,  note. 

There  is  no  evidence  in  this  record  that  such  consequences 
would  flow  from  adherence  to  the  rule  in  this  cause.  Indeed 
from  aught  that  appears,  all  the  parties  in  interest  were  made 
parties  to  the  bill — one  having  died,  the  question  is  whether  it 
is  indispensable  to  make  his  representative  a  party. 

[4.]  Again,  it  is  insisted  that  the  death  of  s^party,  where  par- 
ties are  numerous,  should  of  itself  make  an  exception.  The 
contrary  has  been  decided  by  the  Supreme  Court  oj  the  United 
States,  in  Manderville  vs.  Riggs,  2  Peters,  482.  The  death  of 
a  party  ordinarily  stays  a  suit  until  his  representatives  are  made 
parties.  Numbers  cannot,  singly  considered,  take  a  case  out 
of  the  rule.  Yet  I  am  very  clear,  that  when  the  numerousness 
is  exceedingly  great,  and  the  deaths  so  frequent  that  the  delays 
incident  to  making  parties,  become  almost  interminable,  and 
obstruct  greatly  the  purposes  of  juestice,  the  death  of  parties 
alone,  might  justify  a  Chancellor  in  the  exercise  of  a  sound 
discretion,  in  proceeding  with  the  cause  without  their  represen- 
tatives being  brought  upon  the  record.  To  lay  down  a  definite 
rule,  under  this  specific  head,  would  be  an  unwarrantable  at- 
tempt. There  is  not  enough,  however,  of  the  element  of  numer- 
ousness, or  of  frequency  of  deaths  apparent  in  the  case  now  made, 
to  justify  us  in  dispensing  with  the  usual  course,  simply  be- 
cause a  party  has  died.  It  does  not  appear  but  that  this  is  the 
first  and  only  death  that  has  occurred  among  the  defendants  to 
this  bill.  What  may  occur  in  the  future,  and  what  course  may 
hereafter  be  proper  in  this  cause,  may  be  well  left  for  futurity 
to  develope. 

[6.]  With  greater  confidence  and  stronger  reason  the  learned 
counsel  holds,  that  when  the  representation  of  the  estate  of  a 
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deceased  party  is  suspended  by  litigation  in  the  Court  having 
jurisdict  ion  of  that  question,  and  there  are  numerous  parties  in 
the  cause,  the  complainant  ought  not  to  be  constrained  to  await 
the  result  of  iHat  litigation,  but  ought  to  be  permitted  to  dismiss 
his  bill  as  to  such  deceased  party  and  proceed.  If  the  repre- 
sentative of  a  deceased  person  be  a  necessary  party,  and  the 
bill  charges  that  there  is  no  such  representative  in  existence, 
and  that  the  representation  is  in  litigation,  an  exception  is  made, 
and  the  Court  will  retain  the  bill  and  proceed  to  a  decree,  if  it 
can  be  done  without  prejudice.  1  Mitf,  Eq.  PL  by  Jeremy^  180. 
Cooper's  Eq.  PL  35.  2  Vesey  and  B.  85.  3  \MaiL  R.  1. 
Story's  Eq.  PL  §91. 

[6.]  Instead  of  allegations  to  the  effect  stated  in  this  bill,  the 
facts  are,  upon  this  motion,  brought  before  the  Court  by  proofs. 
They  are,  that  Sutlive  has  been  dead  four  or  five  years  ;  that  be 
left  a  will,  and  appointed  his  wife  executrix ;  that  she  qualified 
and  intermarried  wnth  one  Munford^  who  is  still  living,  and  who 
has  not  taken  out  letters  on  Sutliv's  estate,  nor  had  any  other 
person  a  year  ago  ;  the  representation  on  his  estate  was  in  litiga- 
tion, on  the  question  whether  Mrs.  Sutlive  was  or  was  not  the 
representative;  that  suits  are  pending  against  Munford,  as  execuiof 
de  son  iorL  Mr.  Devon,  one  of  the  witnesses,  stated  also  that  he 
had  recently  seen  a  notice  published,  that  some  one  had  applied 
for  letters  on  his  estate.  It  must  be  conceded,  that  a  pretty 
strong  case  is  made  in  favor  of  the  motion.  JVo  representation 
had  been  taken  out  a  year  ago — Sutlive  has  been  dead  fowrorfiot 
yearsj  and  the  administration  on  his  estate  in  litigation.  I  feel  that 
it  requires  "  straining  "  to  enforce  the  rule  here.  I  should  do 
myself  great  injustice  if  I  failed  to  say,  that  I  entertain  some 
doubt.  My  learned  brothers  are  without  doubt.  We  are  how- 
ever, agreed  that  the  evidence  as  to  the  pending  litigation  is 
not  so  full  and  satisfactory  as  to  permit  us,  upon  the  whole,  to 
sustain  the  complainant's  motion.  It  does  not  appear  that  the 
complainant  has  made  any  efforts  to  procure  a  representation  of 
this  estate.  To  prevent  delays  in  the  settlement  of  estates,  and 
delays  in  the  prosecution  of  suits,  our  Statutes  authorize  credi- 
tors to  take  out  letters ;  they  also  authorize  the  Court  of  Ordi- 
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nary,  upon  thirty  days'  notice  of  the  death  and  intestacy  of  a 
person,  and  that  no  perspn  has  applied  for  letters,  to  appoint  the 
Clerk  administrator.  Upon  like  terms,  no  doubt,  the  Clerk  may- 
be appointed  administrator,  with  the  will  annexed,  in  cases  of 
testacy.     Chbb^sJ^.  Dig.  303,  318,  319,  331. 

Ordinarily,  therefore,  it  is  competent  for  a  party  to  force  an 
administration  ;  not  of  course  when  the  administration  is  in 
litigation.  It  seems  but  reasonable,  notwithstanding  the  evi- 
dence of  the  pending  litigation,  that  the  complainant  should 
have  shown  some  diligence  in  procuring  a  representation  of 
Sutlive's  estate.  As  to  the  litigation  itself,  we  arc  not  in- 
formed distinctly  as  to  its  character.  ^  The  witness  says  that  the 
administration  was  in  litigation,  on  the  question  whether  Mrs. 
Sutlive  was  or  was  not  the  representative  of  the  estate.  We 
are  not  informed  how  it  originated— whether  collaterally,  in  a 
suit  pending  against  her,  as  executrix,  or  directly,  upon  an  ap- 
plication to  the  Ordinary,  for  letters  by  some  third  person,  with 
the  will  annexed — how  long  it  had  existed,  and  when  it  was 
likely  to  terminate.  As  this  motion,  as  before  stated,  is  address- 
ed to  the  discretion  of  the  Chancellor,  his  mind  and  conscience 
ought  to  be  instructed  as  to  the  whole  merits  of  the  application^ 
else  he  cannot  exercise  that  discretion  wisely. 

[7.]  There  is  some  evidence  too,  that  application  had  been 
recently  made  for  letters.  Mr.  Devon  states  that  be  bad  seen 
a  notice  of  such  application.  Upon  the  supposition  that  this  is 
true,  it  is  a  fair  inference  that  ere  long  the  estate  will  he  repre- 
sented ;  and  in  that  event  the  complainant  will  not  be  defeated 
in  his  justice  by  interminable  postponement.  Sitting  as  we  do, 
as  an  appellate  tribunal,  we  are  slow  to  control  a  matter  within 
the  discretion  of  the  Court  below,  and  affirm  the  judgement. 
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No.  76. — F.  Carter  and  another,  administrators,  &c.  plaintifls 
in  error,  vs.  Mansfield  Torrance,  administrator,  &c.  and  Ann 
£.  McDouGALD,  administratrix,  &c. 

[1.]  Application  to  let  in  a  party  to  defend,  after  an  order  has  been  entered, 
taking  the  bill  a»  eonfeued,  is  to  the  grace  and  favor  of  the  Court,  and  rest- 
ing in  its  sound  discretion ;  still  it  will  not  be  refused,  upon  a  proper  ex- 
cuse being  rendered  and  cost  paid,  provided  the  delay  has  not  been  ex- 
travagantly long ;  and  provided  also,  its  allowance  will  not  work  a  greater 
injury  to  the  plaintiff,  than  its  refusal  would  to  the  defendant. 

(2.]  Ordinarily,  in  England,  a  party,  whether  plaintiff  or  defendant,  who  had 
made  default  at  the  hearing,  and  who  had  thereby  suffered  his  bill  to 
be  dismissed,  or  a  decree  to  be  made  absolute  against  him,  was  releived, 
upon  the  payment  of  costs. 

[8.]  After  an  order  that  a  bill  be  taken  pro  confcMo^  merely  putting  in  an  an- 
swer is  not  sufficient  to  set  aside  the  order. 

In  Equity,  in  Muscogee  Superior  Court.     Tried  before  Judge 
Iyerson,  May  Term,  1852. 

At  November  Term,  1848,  of  the  Superior  Court  of  Musco- 
gee County,  the  "  usual  rule"  to  plead,  answer  and  demur,  was 
granted  in  this  case.  At  May  Term,  1849,  Daniel  McDougald 
not  having  complied  with  the  order,  complainant's  counsel  moved 
that  the  bill  be  taken  pro  confessoy  as  to  him,  which  motion 
being  refused  by  the  Court,  a  writ  of  error  was  sued  out,  and  at 
July  Term,  1849,  of  the  Supreme  Court  at  Americus,  the  decis- 
ion of  the  Court  below  was  reversed.  At  November  Term,  of 
the  Superior  Court  of  Muscogee,  the  judgment  of  the  Supreme 
Court  was  returned  and  made  the  judgment  of  the  Court,  and  the 
bill  taken  pro  corifesso. 

At  the  May  Term,  1852,  of  the  said  Superior  Court,  Ann  E. 
McDougald,  administratrix,  &c.  of  Daniel  McDougald,  filetl  her 
answer,  offered  to  pay  the  cost,  and  go  to  trial  at  that  terra,  and 
moved  the  Court  to  set  aside  said  order,  taking  the  bill  pro  con- 
JesffOy  which  motion  the  Court  granted,  and  this  decision  is  as- 
sicned  as  error. 


AMERICUS,  JULY  TERM,  1852.  665 


Carter  and  another  v«.  Torrance  and  another 


In  her  answer  she  farther  stated  that  she  would  submit  to  any 
order  that  the  Court  might  pass  in  reference  to  the  trial,  and 
would  make  her  answer  complete  (if  incomplete)  irc mediately. 
She  also  stated  that  she  believed  Daniel  MoDougald  would  have 
answered  the  bill,  had  it  not  been  from  a  misapprehension  of  the 
law  ori  the  part  of  himself  and  his  counsel. 

W.  Dougherty,  for  plaintiff  in  error. 

Benning,  for  defendant  in  error. 

By  the  Court. — ^Lcjmpkin  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  was  it  error  in  the  Court  to 
allow  the  defendant,  Mrs.  McDougald,  upon  the  showing  made^ 
to  open  the  order  taking  the  bill  in  this  case  as  confessed^  and  to 
file  her  answer. 

[1.]  There  is  no  general  and  positive  rule  upon  this  subject. 
Whether  the  Court  will  interfere  to  release  a  party  from  the  con- 
sequences of  his  default,  must  depend  upon  sound  discretion^ 
arising  out  of  the  circumstances  of  the  case. 

In  Williams  vs.  Thompson^  (2  Bro.  Ch.  Rep,  279,)  Lord  2%ttr- 
low  observed,  that  if  a  defendant  comes  in  after  a  bill  has  been 
taken  pro  confesso^  upon  any  reasonable  ground  of  indulgence, 
and  pays  costs,  the  Court  will  attend  to  his  application,  if  the  d«* 
lay  has  not  been  extravagantly  long.  If  the  indulgence  has  been 
great  and  frequent,  there  is  danger  of  abuse  of  the  prece- 
dent, for  the  purposes  of  delay. 

In  Cunningham  vs.  Cunningham^  {Ambler^  89.  Dickens^  145,) 
Lord  Hardwicke  said,  it  was  a  question  on  which  side  the  greatest 
inconvenience  would  lie.  And  he  finally  opened  the  cause  in  that 
case,  on  payment  of  cost  of  the  default,  and  of  all  subsequent 
proceedings,  notwithstanding^  two  years  had  elapsed  after  the 
decree  had  been  made  absolute,  on  account  of  the  defendant's 
not  appearing  at  the  hearing. 

[2.]  Ordinarily,  in  England,  a  party,  whether  plaintiff  or  de- 
fendant, who  had  made  default  at   the  hearing,  and  who  had 
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thereby  suffered  his  bill  to  be  dismissed,  or  a  decree  to  be  made 
absolute  against  him,  was  relieved  upon  the  usual  terms  of  pay- 
ment of  costs.  Robson  vs.  CrameUj  DickenSj  61.  Kemp  vt. 
Squire^  Dickens^  131.  Freyvs.  Frosser^  Dickens^  298.  Ferrm 
vs,  Waitey  Dickens^  782. 

Test  this  case  by  these  authorities,  (and  we  see  no  objectioD 
to  the  doctrine,  as  laid  down  by  Lords  Thurlaw  and  Uardmcke^ 
and  we  can  have  no  doubt  that  the  Judge  was  right  in  setting 
aside  the  interlocutory  decree  of  pro  ccmfesso^  and  letting  in  the 
defendant  to  answer. 

The  bill  was  filed  and  made  returnable,  and  served  to 
November  Term,  1848^  at  which  the  complainant  obtained  the 
usual  rule,  requiring  the  appearance  of  the  defendants;  and  that 
they  plead,  answer,  or  demur,  not  demurring  alone,  at  the 
next  term  of  the  Court,  to  wit.  May,  1849.  Mansfield  Torrance, 
administrator  de  bonis  non  of  James  C.Watson,  deceased,  answered 
the  bill  at  that  term  ;  and  the  complainant  applied  for  an  order, 
taking  the  bill  as  confessed^  against  Daniel  McDougald,  the  intes- 
tate of  Ann  E.  McDougald,  there  being  no  appearance  as  to 
him  ;  which  motion  the  Court  refused  to  grant,  and  on  the  con- 
trary, passed  an  order  rescinding  the  rule  which  had  been  enter- 
id  lor  the  appearance  of  the  defendants,  at  the  previous  term. 
To  this  decision,  the  complainant  excepted,  and  carried  the  case 
up  to  the  Supreme  Court  at  Americus,  at  the  July  Term,  1851, 
when  the  judgment  of  the  Superior  Court  was  reversed,  which 
judgment  of  the  Supreme  Court  was  made  the  judgment  of  the 
Superior  Court  at  the  ensuing  November  Term,  1851 ;  aad  in 
conformity  thereto,  an  order  pro  confosso  was  entered  against 
Daniel  McDougald,  at  the  May  Term,  1852.  Daniel  McDou- 
gald had  died  in  the  meantime,  and  Ann  £.  McDougald,  hia 
widow,  having  administered  upon  his  estate,  she  filed  her  an- 
swer to  the  complainant's  bill,  and  offered  to  pay  all  costs,  and 
go  to  trial  at  that  time,  and  moved  the  Court  to  set  a^de 
the  order  pro  confessoy  taken  against  her  husband,  to  allow  her 
to  appear. 

[3.]  Now  I  admit,  that  the  mere  gratuitously  putting  in  an 
answer,  is  not  sufficient  to  overrule  the  order  to  take  the  bill 
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pro  canfesso.  2  SmiWs  Ch.  Pr.  {.Sm.  ed.)  23,  25.  2  Maddock^e 
Ch.  Pr.  (4/A  Jim,  ed.)249.  But  it  seems  to  me  that  ttie  forego^ 
iog  history  of  the  case,  as  disclosed  by  the  complainant  himself, 
in  his  bill  of  exceptions,  is  sufficient  to  vacate  the  decree  and  le<ft 
in  the  administratrix  to  deiend. 

But  she  makes  this  further  special  showing,  in  her  sworn  an- 
swer. She  says  that  she  has  only  been  a  party  defendant  to  this 
bill,  since  some  time  during  the  last  Term  of  this  Court,  when 
she  was  made  a  party  defendant  to  the  same,  by  scire  facias^  in 
the  place  of  Daniel  McDougald,  deceased.  She  further  says,  that 
she  has  prepared  her  answer,  and  begs  leave  to  file  the  same, 
and  that  said  decree  may  be  set  aside  ;  that  she  endeavored  to 
make  her  answer  full,  true,  direct,  and  perfect,  as  she  is  required 
to  do,  and  as  she  is  advised  by  her  counsel  that  it  is  ;  but  that 
if  it  is  not,  she  will,  without  any  delay  or  costs  to  the  plaintiffs, 
supply  the  defect,  as  soon  as  it  is  pointed  out  to  her;  and  she 
further  says  that  she  is  willing  to  pay  the  costs  already  incurred 
by  the  plaintiffs  in  this  case,  and  also,  1o  abide  any  order,  which 
to  the  Chancellor  may  seem  reasonable  or  proper,  as  to  the  time 
when  she  shall  go  to  trial,  if  said  order  is  set  aside  and  she  per- 
mitted to  appear  and  defend  the  case. 

She  further  says,  that  she  is  advised,  and  believes  it  to  be 
true,  that  the  failure  of  the  said  Daniel  McDougald  in  his  life- 
time, to  answer  said  bill  at  the  time  required  by  the  order  in  said 
case,  made  at  the  November  Term,  1848,  commonly  called  the 
usual  rule,  was  not  owing  to  any  feeUng  of  contempt  or  disre- 
spect to  the  Court,  but  solely  to  a  mistake,  a^  to  his  rights 
in  £quity ;  a  mistake,  which  not  only  his  counsel  labored 
under,  but  the  Judge  of  the  Circuit  Court  presiding  who  decided 
that  said  rule  should  be  set  aside,  snd  refused  the  application  for 
a  decree  pro  confesso^  made  at  the  same  term ;  and  that  it 
was  not  until  these  decisions  were  reversed  by  the  Supreme 
Court,  that  the  said  Daniel  and  his  coun«el  found  out  their  ous- 
take,and  that  before  said  judgment  of  reversal  reached  the  Superi- 
or Court,  Daniel  McDougald  died,  and  so  the  case  has  been 
in  abeyance  ever  since,  until  she  was  made  a  party  ;  and  that 
vnr.  TT  83 
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this  is  the  first  opportunity  which  she  has  had  to  make  the  ap- 
plication which  she  now  does. 

I  am  willing  to  concede,  that  an  application  to  let  in  the  party 
to  defend,  after  a  decree  has  been  regularly  entered  against 
him  by  default,  is  to  the  grace  and  favor  of  the  Court,  if  you 
please.  Had  this  grace  been  denied  in  the  present  instance, 
however,  my  judgment  would  have  been  for  a  reversal. 


No.  77. — Sophia  H.  Shorter  and  others,  plaintiffs  in  error,  w. 
George  Hargroves,  Jr.,  Admr.  &c.  defendant  in  error. 

[1.]  Where  a  bill  waa  filed  by  the  distributees  of  an  intestate's  estate, 
against  the  representative  of  one  of  the  administrators  thereof,  who  had 
the  sole  and  exelusire  control  of  the  administration,  (his  co-administrator 
having  done  nothing  more  than  qualify  as  sach.)  to  account  for  the  estate 
alleged  to  be  in  his  hands,  charging  him  with  having  adminii^tered  and 
wasted  the  same :  Held^  that  his  co-administrator  was  not  a  nece^utary  par- 
ty to  such  suit. 

[2.]  When  a  bill  is  filed  against  an  administrator,  charging  him  with  a  breach 
of  trust,  in  having  misapplied  and  wasted  the  assets  of  the  estate,  the 
decree  may  be  rendered  against  him  de  boni*  propriia, 

[3.]  In  this  State,  an  mfant  who  has  a  guardian  appointed  and  qualified 
according  to  the  provisions  of  the  Act  of  1820,  may  maintain  a  suit  in 
Equity  by  such  guardian. 

[4.1  Because  an  administrator  de  bonis  non  may,  under  the  provisions  of  the 
Act  of  1846,  call  the  representa^Te  of  an  administrator  who  died  charge- 
able to  the  estate  for  having  to<uted  and  misapplied  the  assets  thereot  to 
an  account,  it  does  not  necessarily  follow,  that  the  dUtrUnUeet  of  such 
estate  may  not. 

[6.]  When  a  complainant  seeks  to  surcharge  and  falsify  a  stated  account, 
returned  by  an  administrator  to  the  Court  of  Ordinary,  the  burden  of 
proof  is  upon  him;  consequently  the  allegations  in  his  bill  should  be  saffi^ 
cient  to  admit  the  evidence  for  that  purpose,  at  the  trial. 

[6.1  When  there  are  only  mistakes  and  omissitm*  in  a  stated  accouDt,  the 
party  shall  be  allowed  no  more  than  to  surcharge  and  falsify  ;  but  if  it  is 
apparent  to  the  Court,  that  there  has  been  fraud  and  imposition  in  the 
settlement  rf  the  account,  the  whole  may  hp  oponcJ. 
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In  Equity,  in  Muscogee  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Iveiuson.    May  Term,  1852. 

Sophia  H.  Shorter,  the  widow  of  Eli  S.  Shorter,  and  Reuben 
C.  Shorter,  John  A.  Urquhart  and  wife,  and  Virginia  Shorter,  by 
her  guardian,  H.  S.  Smith,  filed  a  bill,  as  the  distributees  and 
heirs  at  law  of  Eli  S.  Shorter,  charging  that  Eli  S.  Shorter  died 
possessed  of  a  large  estate ;  that  Sophia  H.  Shorter  and  James 
H.  Shorter,  were  appointed  and  qualified  as  the  administrators 
on  his  estate ;'  that  James  H.  Shorter  was  the  only  acting  ad- 
ministrator, and  had  the  sole,  exclusive,  and  entire  administra- 
tion of  said  estate,  to  the  exclusion  of  said  Sophia  H.  who  did 
nothing  more  than  qualify  as  such  ;  possessed  himself  of  the 
whole  estate,  and  by  various  fraudulent  devices  (specially  set 
forth  in  the  bill)  converted  to  his  own  use  the  whole  of  the 
estate ;  that  by  false  and  fraudulent  representations,  he  procured 
from  the  complainants,  (who  had  great  confidence  in  him,)  full 
acquittances  and  receipts  for  a  mere  nominal  consideration ; 
that  James  H.  Shorter  was  dead,  and  George  Hargroves  was  his 
regularly  appointed  administrator.  The  prayer  of  the  bill  was 
for  an  account.  To  this  bill  an  answer  was  filed,  to  which  was 
appended  an  exemplification  of  the  returns  and  accounts  of 
James  H.  Shorter,  as  administrator.  Complainants,  by  leave  of 
the  Court,  amended  their  bill,  and  sought  therein  to  surcharge 
and  falsify  many  of  the  credits  allowed  in  the  returns. 

1o  the  bill,  as  amended,  a  demurrer  was  filed — 

1st.  Because  it  appears  from  the  bill,  that  Sophia  H.  Shorter^ 
the  surviving  administrator  of  Eli  S.  Shorter,  is  a  necessary  par- 
ty to  the  bill,  and  is  not  made  so  in  her  representative  capacity. 

2d.  Because  the  heirs  at  law  are  not  the  proper  parties  to  ask 
for  an  account  upon  the  estate ;  but  the  surviving  administratrix 
is  the  proper  party. 

3d.  Because  Virginia  Shorter,  one  of  the  complainants,  being 
an  infant,  can  sue  only  by  next  friend,  or  guardian  ad  litem* 

4th.  That  the  following  allegations  in  the  bill  are  not  suffi* 
ciently  certain  and  definite : 

■ 

1.  ^' Your  orators  charge  that  there  were  about  fifteen  thou* 
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sand  acres  of  land  belonging  to  the  said  Eli  S.  Shorter,  in  the 
State  of  Mississippi,  of  the  value  of  one  hundred  thousand  dol- 
lars,  or  some  such  large  amount,  all  of  which  with  the  title  and 
evidences  of  the  title  and  interest  of  said  Eit  S.  went,  as  before 
charged,  into  the  hands  and  possession  of  said  James  H. ;  that 
he  and  his  administrator  since  his  death,  have  sold  a  portion  of 
said  lands  and  received  therefor  the  sum  of  $50,000,  or  some 
such  sum,  and  complainants  here  ask  that  the  defendant  may 
discover  and  distinctly  set  forth  what  lands,  describing  by 
schedule  or  otherwise  each  tract  and  its  value,  and  what  por- 
tion has  been  sold,  and  at  what  price,  and  also  the  evidence  of 
title  to  the  same  in  his  possession  or  control ;  what  portion  was 
sold  to  said  Cowles,  or  taken  back  in  settlement  of  said  claim, 
and  otherwise  belonged  to  Eli  S.  Shorter. 

2.  ''  That  the  said  James  H.  Shorter  had  misapplied  the 
funds  and  effects  of  said  estate  of  the  said  Eli  S. — ^in  this,  that 
he  paid,  as  shown  by  voucher  No.  7,  in  the  return  for  the  year 
1837,  five  hundred  dollars,  when  there  was  no  debt  due  from 
said  estate,  and  no  legal  evidence  of  the  same  furnished  by  said 
James  H."  (The  item  No.  7,  was  as  follows  :  "  Cash  paid  Eli 
Shorter's  subscription  to  open  street,  by  H.  S.  Smith,  $500  00.) 

3.  "  Also  the  same  in  regard  to  payment,  as,shown  by  vouch- 
er No.  15,  in  same  return.  (No.  15  was  as  follows :  ^^Cash 
paid  Arthur  B.  Davis,  agent  for  T.  W.  Smith  &  Co.  This 
amount  of  cash  indorsed  by  them  to  Eli  S.  Shorter,  $\  9,950  00.) 

4.  '^  Also  the  same  in  relation  to  payment,  as  shown  by  vouch- 
er No.  22,  in  said  return."  (No.  22  was  as  follows:  "J.  H. 
Falconer's  note  endorsed  by  Eli  Shorter,  payable  at  the  Bank 
of  Pensacola,  in  Apalachicola,  and  interest  paid  J.  S.  Calhoun, 
$3022  25.) 

6.  "  That  he  paid  E.  L.  DeGrafTenreid  as  shown  by  voucher 
No.  46,  in  same  return,  when  the  said  DeGrafTenreid  was  in- 
debted to  said  estate  of  much  larger  sum,  and  which  the  said 
James  H.  has  returned  as  insolvent.  (No.  46  was  as  follows : 
**  Cash  advanced  £.  L.  DeGraffenreid  on  account  last  sickness, 
$98.") 

6.  ^  Tlrtit  ttte  {laymentj  ab  abown  by  vvHieber  No.  47,  in  iaid 
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return^)  was  made  illegally  and  improperly,  for  the  reason  that 
there  was  no  debt  against  said  estate,  and  no  sufficient  evidence 
of  it  to  authorize  payment  by  the  administrator.  (No.  47  was- 
as  follows :  "  Eli  S.  Shorter,  account  with  Bank  of  Columbus^ 
for  overdraw  and  interest,  $13,205  33,  and  stock,  $6JS25  06^ 
making  |;20,03O  20.") 

7.  "  That  the  payment,  as  shown  by  voucher  No.  60,  in  same 
retnrn,  was  made  |o  Jerry  Cowles,  when  the  estate  held  against 
him  a  note  of  more  than  double  the  amount  of  said  debt,  and 
which  was  never  paid  to  the  estate."  (No.  50  was  as  follows; 
'^Paid  Eli  S.  Sborter's  note  to  Seaton  Grantland,  due  June  29,. 
1836,  and  interest,  $13,287  59.") 

8.  *^  That  he  paid,  as  shown  by  voucher  Ijjfo.  62,  same  return,, 
when  there  was  no  debt  and  not  sufficient  evidence  thereof  to^ 
authorize  the  same."  (No.  62  was  as  follows :  *^  Cash  paid 
Dan'l  Carpenter,  in  part  for  money  collected  for  him  by  Eli  S- 
Shorter,  as  his  attorney,  $1,000.") 

9.  '*  That  in  fact  there  was  no  payment  made,  as  per  voucher 
No.  82.  (No.  82  was  as  follows :  '*  Cash  sent  per  mail  to  Sarah 
W.  Harris,  executrix,  as  per  request,  $200.") 

10.  ^*  That  the  payment  made,  as  per  voucher  No.  84,  in  same 
return,  was  unauthorized,  as  the  same  was  no  debt  against  said 
€State."  (No.  84  was  as  follows:  "  Paid  Moore  &  Taver's  ac- 
count on  Shorter,  Tar^-er  &  Co.,  Eli  S.  Shorter  J,  $225  83.") 

11.  ^That  the  said  James  H.  ought  not  to  be  allowed  credit 
as  claimed  in  said  return,  for  voucher  Nos.  86,  91,  92  and  93> 
as  there  is  no  evidence  of  such  payments,  and  thej  were  not 
debts  against  said  estate,  if  paid."  (These  were  moneys  paid 
and  advanced  to  Mrs.  Shorter  and  Reuben  C.  Shorter,  for  tui* 
tion,  &c.") 

12.  **  That  the  payment,  as  shown  by  voucher  No.  107,  in 
return  of  said  administrator,  for  1838,  was  made  without  suffi- 
cient evidence  of  the  debt  against  said  estate,  and  paid  on  a  note 
on  Pearce  N.  Lewis,  purchased  by  said  James  H.  with  the  funds 
of  said  estate,  at  a  discount  of  25  per  cent,  or  some  such  large 
discount."  (No.  107  was  as  follows :  ^  Paid  executor  and  ex« 
Mutrix  of  Daft'l  Caqpentar,  in  full  of  ibeir  account  ef  money 
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collected  by  Eli  S.  Shorter,  on  the  case  of  St.  John  &  Lewis  i». 
Norton  &  Mitchell,  $3,652  75.") 

13.  "  That  for  payment,  as  shown  by  voucher  No.  147,  in 
said  return,  there  was  no  evidence  the  same  was  ever  paid." 
(No.  147  was  as  follows :  "  Cash  sent  Mrs.  Sarah  H.  Harris  per 
mail,  by  her  request,  in  part  per  account,  $200.") 

14.  "  That  the  payment  made,  as  claimed  by  voucher  No. 
170,  in  said  return,  is  illegal,  because  Thomas  E.  Tygart  was  at 
the  time  largely  indebted  to  the  estate,  and  which  was  never 
collected."  (No.  170  was  as  follows  :  "  Cash  paid  Thomas  E. 
Tygart,  $47." 

15.  "  That  the  payment,  as  claimed  by  voucher  No.  178,  in 
said  return,  is  improper,  as  the  claim  paid  was  not  a  debt 
against  said  estate,  and  because  no  such  payment  was  in  fact 
paid."  (No.  178  was  as  follows :  "  Paid  amount  of  Talcomb 
&  Kimbrough's  account  on  Shorter,  Tarver  &  Co.  paid  $691  33. 
Eli  S.  Shorter,  J  paid  $230  44.") 

16.  "  That  the  payment,  as  claimed  as  per  voucher  No.  204, 
in  return  of  1839,  is  illegal  and  improper ;  because  the  claim 
paid  was  not  a  debt  against  said  estate,  and  because  no  such 
payment  was  in  fact  made."  (No.  204  was  as  follows: 
*'  Charles  E.  Mims'  account  paid,  $766  35.") 

17.  '^  That  the  same  is  true  in  regard  to  the  credit  claimed 
for  voucher  No.  229  ;  that  it  was  no  claim  against  the  estate — 
was  never  paid  by  James  H.  Shorter,  and  was  improperly 
allowed  by  the  Court  of  Ordinary."  (No.  229  was  as  follows : 
^^  My  account  for  sundries  furnished  for  the  family,  $1949  98.") 

18.  ^'  That  the  payments  to  D.  Golightly,  Holt  &  Echols,  and 
Thomas  Foster,  were  extravagant  and  unnecessary,  and  improp- 
erly paid  and  allowed."  (These  items  were  as  follows :  "  Da- 
vid Golightly,  account  paid,  $724  92."  "  Colquitt,  Holt  and 
Echols,  account  paid,  $500."  *^Cash  paid  Thomas  Foster, 
Esq.  on  account  for  professional  services,  $1,300.") 

19.  "  That  the  payment  claimed,  as  per  voucher  No.  277, 
was  illegal  and  improper;  because  the  plaintifis  in  said  fi.fiL 
and  owners  of  said  claims  were  at  tlie  time  largely  indebted  to 
caid  estate,  and  the  administrator  should  have  set  off  the  same 


AMERICUS,  JULY  TERM,  1852.  668 


Shorter  and  others  vs.  HargroTfi*. 


against  said  claiiB."  (No.  277  was  as  follows :  "  Cash  paid 
judgment,  Jacobi  &  Hani  vs,  James  H.  Shorter,  administrator, 
and  Sophia  H.  Shorter,  administratrix,  $443  76.") 

20.  '*  That  the  payment,  as  claimed  by  voucher  No.  320,  re- 
turn of  1842,  was  illegal  and  improperly  allowed  ;  because  the 
claim  was  not  a  debt  against  the  estate,  and  no  evidence  of  that 
fact  before  the  Court  of  Ordinary,  nor  that  the  same  had  been 
paid."  (No.  320  was  as  follows :  "  Cash  paid  Francis  T.  An- 
derson, attorney  at  law,  toward  paying  cost  and  expenses  of 
suit  in  Virginia  vs.  Preston  &  Nelms,  $200.") 

21.  "  That  the  payment,  claimed  by  voucher  No.  271,  is  ille- 
gal and  improper,  in  this,  that  the  claim  was  not  a  debt  against 
said  estate ;  that  the  proof  before  the  Court  of  Ordinary  was 
insufficient  to  establish  that  fact;  that  the  administrator  present- 
ed the  drafts  to  himself  and  paid  the  money  to  himself,  if  any 
was  paid — but  complainants  deny  that  any  ought  to  have  been 
paid,  or  was  in  fact  paid  ;  and  that  no  credit  ought  therefore  to 
have  been  allowed  said  administrator  therefor."  (No.  271  was 
as  follows :  "Paid  Eli  S.  Shorter's  acceptance  of  John  S.  Scott's 
drafts,  viz:  one  for  $1861  12 — ^interest  $75  97;  also  one  ori- 
ginally $6,713  89,  on  which  are  several  credits,  leaving  amount 
due  thereon,  $4,999  96 ;  making  together  $7,617  05.") 

22.  "That .the  credit  claimed  and  allowed,  as  per  voucher 
No.  290,  in  same  return,  is  illegal  and  improperly  allowed,  for 
that  there  was  no  mistake  in  the  original  return  ;  that  the  origi- 
nal credit  given  the  estate  was  correct,  and  the  correction  ille- 
gal and  erroneous."  (No.  290  was  as  follows  :  "  This  amount 
erroneously  credited  to  the  estate  on  the  4th  April,  and  4th  May, 
1837,  and  1st  January,  1838,  being  John  S.  Scott's  proportion- 
ate part  of  the  notes  of  Alfred  Shorter  and  Obadiah  Echols,  as 
appears  by  intestate's  statement  in  writing,  $5,472  00.") 

23.  "  Your  orators  charge  that  in  addition  to  the  foregoing 
specifications,  are  numerous  acts  of  mismanagement  and  mal- 
feasance of  said  administrator,  as  shown  by  his  said  returns, 
and  which  thej  ask  in  the  hearing  of  this  case  may  be  correct- 
fed." 
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24.  ^  That  the  said  administrator  show  by  his  returns  to  have 
paid  claims  due  others,  that  Were  not  debts  against  saki  estate." 

25.  ^^  That  he  has  paid  accounts  and  demands  bearing  no 
inlejtest  against  said  estate,  and  has  left  unpaid  notes  and  ether 
<ieioDfands  on  which  interest  was  accruing." 

%•  ^'  That  he  sold  the  effects  of  said  estate  at  a  discount, 
viz :  the  claim  against  Echols  &  Thornton,  which  he  was  not 
allowed  to  do  by  law,  and  for  which  there  was  no  necessity." 

27.  *^  That  the  payment  claimed  by  voucher  No.  140,  in  re- 
turn  of  1838,  was  made,  if  at  all,  without  authority  of  law,  and 
improperiy  allowed  by  the  Court  of  Ordinary,  in  this,  that  the 
<lebt  (if  it  existed  at  all,  which  complainants  deny,)  was  in  the 
shape  of  drafts  drawn  by  said  Eli  S.  which  was  the  proper  and 
the  only  evidence  of  said  debt;  that  at  the  time  said  adminis- 
trator paid  said  debt,  the  same  was  not  proved  against  said 
estate ;  that  it  was  paid,  if  at  all,  in  the  shape  and  form  of  an 
account  and  large  amounts  of  interest  charged  and  paid ;  and 
your  orators  say  that  the  payment  made  by  said  administrator, 
was  made  in  the  notes  of  Philo  D.  Woodruff  or  James  N.  Be- 
thune,  or  Woodruff  &  Bethune,  belonging  to  said  estate,  and 
nothing  else ;  that  no  money  was  paid  nor  other  notes  than 
those  above  stated." 

28.  ^^  That  the  several  credits  claimed  by  said  administrator 
in  said  returns,  for  payment  to  the  heirs  of  Stephen  W.  Harris^ 
are  improper,  for  that  credit  has  been  given  twice  for  the  same 
payment." 

29.  ^^  That  the  said  administrator  rented  the  store-house  and 
real  estate,  and  hired  out  the  negroes  of  said  estate,  to  insolvent 
persons,  and  required  no  security,  who  never  paid  for  the  same, 
to  the  great  loss  and  injury  of  said  estate." 

30.  ^  That  he  has  failed  to  coUert  the  debts  due  said  estate, 
when  he  could  have  done  so." 

31.  ''That  he  has  returned  notes  and  demands  as  insolvent, 
which  were  not  so,  to  wit:  the  notes  of  Woodruff  &  Bethuue, 
and  others,  as  shown  by  his  return,  and  by  his  neglect  has  per- 
mitted the  Statute  of  Limitations  to  bar  the  right  ot  the  heirs 
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of  tfae  said  Eli  S.  to  sue  for  and  recover  said  demands,  and 
taken  no  steps  whatever  to  present  the  same." 

32*  "And  your  orators  further  charge,  that  the  said  James  H. 
has  collected  and  received  from  the  sale  of  a  house  and  lot,  in 
the  Town  of  Rome,  in  said  State,  belonging  to  said  estate^ 
in  the  early  part  of  the  year  1844,  the  sum  of  one  thousand  dol- 
lars, which  is  not  accounted  for  in  said  returns." 

33.  Another  ground  of  demurrer  taken,  was  that  the  allega- 
tion of  complainants,  that  ^Mhey  did  not  suspect  anything  im- 
proper, until  a  short  time  before  the  death  of  said  James  H* 
Shorter,  and  entertained  but  a  suspicion,  which  accidental  cir- 
cumstances had  created,  and  which  induced  them  to  look  into 
his  conduct ;  which  examination  was  commenced,  but  mainly 
executed  since  his  death,  and  the  result  of  which  is  shown  in 
the  charges,  in  the  original  and  amended  bill." 

34.  "That  the  said  James  H.  falsely  represented  to  complain- 
ants the  quantity  and  value  of  said  Mississippi  lands." 

35.  There  is  no  offer  in  the  bill  to  do  equity. 

The  Court,  upon  hearing  argument  on  the  demurrer,  sustain- 
ed the  same,  on  each  and  ail  of  the  grounds  therein  taken^  and 
on  this  decision  error  has  been  assigned. 

W.  DouiSKiEBTY,  for  plaintifi  in  error. 

BENifiifG,  for  defendants  in  error* 

Bjf  ike  aiKri.*-*WABK£a,  J.  d^Kveriiig  the  opinion. 

The  complainants  in  this  bill,  are  the  heirs  at  law  and  I^gal 
distributees  of  the  late  Eli  S.  Shorter,  deceased,  wfa6  se^k  a 
decree  for  that  portion  of  the  ^tate  of  the  decedent,  which  w^nt 
into  the  hands  of  James  H.  Shorter,  one  of  the  administrStdts 
thereof;  alleging  fraud,  mismanagement  and  waste.  On  the  paft 
of  such  administrator,  who  is  now  dead,  and  George  Hargr6ve8, 
itbo  is  his  administrator,  is  made  a  party  defeiVdAnt 

Sophia  H.  Shorter,  who  is  One  of  th^  distribntees  of  sard  es- 
tate, and  Jaaaes  H.  Sbdrt^i",  #6rci  Hit  stdministratorsontfa^e^tiate 
vou«  zi  84 
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of  Eli  S.  Shorter,  deceased.  It  is  alleged  in  the  bill,  that  James 
H.  Shorter  had  the  soU^  exduswe^  and  entire  control  of  the  admin' 
istroHon  of  said  estate^  to  the  excbmonof  the  said  Sophia  H.  toko  did 
nothing  more  than  qualify^  as  such  legal  representative. 

[1.]  The  first  ground  of  demurrer  which  we  shall  consider, 
is  that  which  alleges  the  want  of  proper  parties. 

The  defendant  insisted  in  the  Court  below,  and  contends 
here,  that  Sophia  H.  Shorter,  who  was  one  of  the  administrators 
of  Eli  S.  Shorter,  deceased,  is  a  necessary  party  to  this  suit 

This  bill  only  seeks  a  decree  for  so  much  of  the  estate  of  Eli 
S.  Shorter,  as  went  into  the  hands  of  James  H.  Shorter,  as  his 
administrator,  which  has  been  administered,  improperly  manag- 
ed, and  wasted  by  him.  The  bill  does  not  seek  to  chaise  Mrs. 
Shorter,  the  other  surviving  trustee,  with  anything ;  but  on  the 
contrary,  expressly  charges,  that  James  H.  Shorter  had  the  «ofe, 
exclusive^  and  entire  control  of  the  administraiion  of  said  estate,  A 
devastavUf  by  one  of  two  administrators,  will  nut  charge  his 
companion,  unless  he  has  intentionally,  or  otherwise,  contributed 
to  it.  {WiUiams^  Exrs.  1118.)  The  rule,  as  applicable  to  the 
case  made  by  this  bill,  is  stated  by  Mr.  Justice  Storyyin  his  Com- 
mentary on  Equity  Pleading.  ''If  the  biUis  so  framed,  as  only 
to  seek  an  account  of  so  much  of  the  trust  fund,  as  has  come  to 
the  hands  of  a  particular  trustee,  he  alone  is  a  necessary  parfyj  at 
least,  unless  the  bill  should  charge  a  breach  of  trust  in  ott  Me 
trustees.''     Story's  Eq.  PI.  191,  §214. 

[2.]  Inasmuch  as  this  bill  charges  James  H.  Shorter,  the  ad- 
ministrator, with  fraud,  maladministration,  and  waste  of  the  as- 
sets which  came  into  his  hands,  the  decree  would  have  been 
rendered  against  him,  if  in  life,  de  bonis  proprOsy  as  was  ruled  by 
this  Court,  in  ScStnders  vs.  Smithy  administratoTy  (3  jEeUy,  121.) 
The  Court  below  errred,  in  our  judgment,  in  deciding  that  So- 
phia H.  Shorter,  administratrix  of  Eli  S.*  Shorter,  deceased,  was 
a  necessary  party  to  this  bill. 

[3.]  The  next  objection  taken  in  the  demurrer  is,  that  Vir- 
ginia Shorter,  one  of  the  complainants,  is  an  infant,  who  sues  by 
her  guardian^  H.  S.  Smith,  when  she  should  have  sued  by  her 
nextjriend.     In  view  of  the  Act  of  1820,  which  was  passed  for 
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the  protection  of  the  estates  of  orphans,  regulating  the  appoint- 
ment  of  guardians,  and  requiring  them  to  give  bond  and 
security,  we  are  of  opinion,  that  an  infant  who  has  a  guardian 
appointed  and  qualified,  according  to  the  provisions  of  that  Act, 
may  maintain  a  suit  in  Equity  in  this  Sate,  by  such  guar* 
dian. 

[4.]  The  defendant,  by  his  demurrer,  also  insists,  that  the 
com{dainants  are  not  the  proper  parties  to  call  for  an  account  of 
the  administration  of  the  estate  of  Eli  S.  Shorter  by  James  H« 
Shorter,  his  administrator,  inasmuch,  as  James  H.  Shorter  dkd 
chargeabk  to  the  estate  which  he  represented,  and  therefore,  the 
surviving  administratrix  is  the  proper  person  to  have  an  ac* 
count;  or  according  to  the  provisions  of  the  Act  of  1845, a^  ad- 
ministrator de  bonis  non,  on  the  estate  of  Eli  &  Shorter,  would 
be  the  proper  party  to  institute  the  suit  By  the  Act  of  1846,  it 
is  declared,  that  ^'  whenever  any  executor  or  administrator,  may 
have  been  heretofore,  or  may  be  hereafter  removed,  or  depart 
this  life,  chargeable  to  the  estate  which  he  or  she  represented, 
it  shall  be  the  duty  of  such  removed  executor  or  administrator,. 
to  accounijidiy  with  the  administrator  de  bonis  non,  who  may  be 
appointed  to  finish  the  administration  of  such  estate."  CoWt 
J>/€w  Dig.  335.  Sophia  H.  Shorter  is  not  the  administrator  de 
boTns  non  of  Eli  S.  Shorter,  deceased,  nor  could  she,  as  the  sur- 
vivor, call  the  legal  representative  of  her  deceased  co-administra- 
tor,  to  an  account  for  his  devadamt  of  the  assets,  which  he  had 
administered  in  his  lifetime.  By  the  Act  of  1836,  it  is  made 
lawful  for  any  one  distributee,  or  person  interested  in  any  estate^ 
to  institute  his  or  her  bill  in  Equity,  to  compel  an  account  or  dis- 
tribution of  an  estate,  without  making  the  other  distributees  or 
parties  in  interest,  complainants.  {Princej  475.)  If  it  is  lawful 
for  one  distributee  to  sue  for  his  or  her  distributive  share  of  an  es- 
tate, it  would  seem  to  follow  as  a  legitimate  consequence,  that 
more  than  one  might  sue  therefor.  It  does  not  appear  on  die 
face  of  this  record,  that  there  has  ever  been  any  administrator 
de  bonis  nan  appointed  on  the  estate  of  Eli  S.  Shorter,  deceased ; 
but  concede  there  had  been,  and  thai  he  would  have  been  enti- 
tled to  have  called  the  legal  representative  of  James  H.Shorterto' 
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an  aocount  for  the  estate  of  Eli  S.  Shorter,  in  his  bands,  accord- 
ing to  the  provisions  of  the  Act  of  1845,  vrould  that  circum- 
stance  nuettsarily  defeat  the  right  of  the  distributees^  who  are  now 
suing,  to  call  for  an  account  under  the  provisions  of  the  Act  of 
1836  ?  Because  the  administrator  de  Ixms  mm  may,  under  the 
Act  of  1845,  call  the  representative  of  the  deceased  administra- 
tcNT  to  account,  does  it  necessarily  follow  that  the  legal  distri- 
butees of  the  estate  may  not  ?  We  are  not  yet  prepared  so  to 
hold,  especially  on  the  state  of  facts  disclosed  by  the  record  in 
this  case. 

[5.]  The  complainants,  by  their  bill  seek  to  surcharge  and 
falsify  the  accounts  rendered  by  James  H.  Shorter,  as  admini»* 
trator,'to  the  Court  of  Ordinary.  To  that  portion  of  the  bill  the 
defendant  demurs,  because  the  allegations  made  therein  are  not 
sufficiently  definite  and  distinct  for  that  purpose.  When  a 
complainant  undertakes  to  surcharge  and  falsify  a  stated  ac* 
count,  the  burden  of  proof  is  upon  him.  (1  Slorf/*s  Eq.  §525.) 
Consequently,  the  allegations  in  his  bill  should  be  sufficient  to 
admit  the  evidence.  1  aking  the  allegations  in  the  bill  to  be  /nee, 
in  relation  to  the  various  items  in  the  administrator's  account, 
which  the  complainants  seek,  to  impeach  and  set  aside,  are  the 
same  sufficient  in  law  for  that  p  uipose? 

la  regard  to  voucher  number  7,  contained  in  the  returns  of 
James  H.  Shorter,  to  the  Court  of  Ordinary,  which  appears  in 
the  record  to  be  as  follows  :  "  Cash  paid  Eli  S.  Shorter's  subscrip- 
tioA  to  open  street  hy  H^  &  Smith,  |600  00 :"  the  allegatioiL 
in. the  bill  is^  "  that  the  said  James  H.  Shorter  misapplied  the 
funds  and  e&cts  of  said  estate,  in  this,  that  he  psud,  as  shewn 
h(jr  voucher  No*  7j  in  the.return  for  the  year  1837,  five  hundred 
dollars,  when  there  was  no  debt  duejrom  said  estaUy  and  no  legal 
£mdence  of  the  same  fiamisked  by  said  James  W^  Now  if  the  ad- 
ininisjtrator  paid  out  (500  00,  when  there  was  no  deU  dWj  for 
which. the, same  wak  paid,  and  no  legal  evidence  of  the  same? 
furnidied  by  him,  then  the  credit  for  that  amount  ought  not  to 
fae.aUowtd ;  and  the  Jury  on  the  trial  of  the  ca^se,  will  be  an* 
tbcin2«d:8o  tObfind,.if  the  complainapt  shall  then  proytr^tfae  alle? 
pifaiV.  ly.Mtidactoqi  e? idem»»    Thtiexistanoe  oxtmiiacittdM 
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of  the  debt  in  question,  against  the  estate  of  Eli  S.  Siorter,  is  an 
issuable  fact.  The  allegations  in  regard  to  some  of  the  items, 
are  somewhat  vague  and  uncertain  ;  but  on  demurrer,  we  are 
unwilling  to  say  that  a  prima  Jaci€  case  is  not  made  out  against 
them,  taking  what  the  complainants  allege  ia  he  true ;  they  will, 
however^  be  restricted  to  their  allegations  on  fte  ^1,  uk  Ae  in- 
troduction of  their  evidence. 

[6.]  There  is  another  reason  why  we  shouTd  be  very  reluc- 
tant to  sustain  this  demurrer.  Fraud  is  directly  charged  by  the 
oomplainants,  in  regard  to  the  settlement  of  this  estate,  by  the 
administrator.  In  Vernon  vs.  Vawtbyy{2  Athfufs  Rip;  119,)  it 
was.  held,  that  if  there  are  only  mistakes  and  ovissionsy  in  a 
slated  aocauniy  the  party  shall  be  allowed  no  mote  than  t»  sur^ 
charge  Vind  Jklsi/y ;  but  if  it  is  apparent  to  the  Coivt,  that  there 
has  been^oud  and  imposition,  tbe  decree  must  be,  that  the 
whole  shall  be  opened,  notwithstanding  it  was  a  stated 
account  of  twenty-three  years  standing,  and  tbe  party  charged 
with  the  fraud,  was  dead.  In  Famhmn  vt.  Brooksy  (9  Pickerimg*^ 
Rep.  212,)  the  Court  held,  that  where  a  bill  in  Equity  to  open  an 
account  settled,  was  filed,  if  it  appeared  from  the  facts  alleged 
and  proved,  that  there  was  frtxad^  actual  or  constructive,  in  the 
settlement,  the  plaintiff  will  be  entiUejd  to  reliefynotwithstanding* 
tbe  bill  contains  no  direct  averment  of  fraud.  Let  thet  judgment 
of  the:  Court  below,  sustaining  the  demurrer  to  the  complainant's 
bill  be  reversed,  on  all  the  grounds  taken  thereiu. 


No.  78. — YoDKG  P.  Outlaw  and  another,  plaintiffs  in  error,  vs^, 

Nicholas  Repdick  and. others. 

[1.]  Wh€0  a  party  is  sarety  on  a  .bond  given  bj  a  Deputy  Sberiff  to  hi» 
principal,  and  has  taken  a  mortgage  on  personal  property  for  bistodemni- 
ty,  and  tbe  Higb  Sberiff  and  the  Deputy  bare  collected  money-  for  vbiclk 
tba  High  SberiiTia  sMdyaDdthe  Deputy  baa  departe<f  tbe  jurisdiction,  and 
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the  mortgage  property  has  come  into  the  possession  of  a  third  peraoQ  npcjo 
a  pretended  claim  of  right,  who  is  charged  with  an  intention  to  remore  it 
beyond  the  jurisdiction  of  the  Courts,  a  Court  of  Equity  will  restrain  him 
by  injunction,  and  require  bond  and  security  for  its  forthcoming,  to  an- 
swer  to  the  claim  of  the  mortgage. 

In  Equity,  in  Lee  Superior  Court  Decision  on  demurrer,  by 
Judge  Warken.    May  Term,  1852. 

Edward  0.  Sheffield  was  elected  Sheriff  of  Dooly  County,  and 
appointed  Young  P.  Outlaw,  his  deputy ;  requiring  of  him  a 
bond  in  the  sum  of  $2,500  for  the  faithful  discharge  of  his  duty 
as  deputy ;  on  which  bond,  Nicholas  Reddick  and  Henry  Pet- 
tee,  became  sureties.  To  indemnify  his  sureties  from  all  loss, 
by  reason  of  their  suretyship.  Outlaw  executed  to  them  a  mort- 
age upon  two  negroes,  and  125  head  of  cattle. 

Subsequently,  the  Court  House  of  Dooly  County  was  con- 
sumed by  fire,  and  in  it  was  destroyed  the  judgments,  execu- 
tions, &c.,  and  also  a  large  sum  of  money,  as  alleged  by  Shef- 
field and  Outlaw,  which  had  been  collected  by  them,  on  these 
executions.  Suits  were  brought  by  the  plaintiffi(  in  ^.  Jb.  against 
Sheffield,  many  of  which  are  still  pending.  Judgments  have 
been  obtained  on  others,  against  Sheffield  and  his  sureties. 

The  sureties  of  Outlaw,  filed  a  bill,  quia  timetj  ailing  the 
above  facts,  and  farther,  that  they  were  ignorant  what  portion  of 
the  said  funds  were  collected  by  Outlaw,  or  what  would  be  the 
extent  of  their  liability  as  sureties ;  that  Young  P.  Outlaw,  had 
fled  to  parts  unknown ;  and  that  one  of  the  negroes  mortgaged 
had  been  run  off  by  one  Meshac  N.  B.  Outlaw,  to  Lee  County, 
under  some  pretended  claim  of  right,  and  with  the  intention,  as 
complainants  believe,  to  remove  the  said  negro  entirely  beyond 
the  reach  of  complainants.  The  prayer  was  to  restrain  M.  N. 
B.  Outlaw  from  removing  the  negro  specified  beyond  the  reach 
of  the  Court,  and  requiring  of  him  bond  for  the  forthcoming  of 
the  property,  to  answer  the  complainant's  mortgage. 

To  this  bill  a  demurrer  was  filed — 

l5t.  Because  there  is  no  equity  in  the  bill. 
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2d.  Because  the  bond  executed  by  the  Deputy,  on  which 
complainants  are  sureties,  is  absolutely  void. 

3d.  Because  the  liability  of  complainants  is  not  such  as  will 
be  protected  by  "  quia  timdy^  in  a  Court  of  Chancery. 

The  Court  overruled  the  demurrer,  and  this  decision  is  as- 
signed as  error. 

W.  H.  Hawkins,  for  plaintiffs  in  error. 

SuLLivAK  &  Brown,  for  defendant  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  demurrer  verifies  the  facts  stated  in  the  bill.  The 
complainants  charg;e,  that  they  are  sureties  for  Y.  P.  Outlaw,  as 
Deputy  Sheriff  of  Dooly  County,  on  a  bond  given  to  his  princi- 
pal, to  secure  the  faithful  execution  of  his  duties ;  that  for  their 
indemnity,  he  executed  to  them  a  mortgage  on  two  slaves  and 
other  property ;  that  large  sums  of  money  were  collected  by  the 
Sheriff  of  Dooly  County,  and  his  deputy,  which  they  (the  She- 
riffs) allege  were  destroyed  by  fire  when  the  Court  House  of  that 
County  was  burned ;  that  as  much  as  ^,500,  was  collected  by 
their  principal — but  the  precise  sum,  they  do  not  know ;  that 
suits  have  been  instituted  for  this  money  against  the  Sheriff — 
some  of  which  are  now  pending,  and  others  have  been  reduced 
to  judgment ;  that  their  principal,  the  Deputy  Sheriff,  has  fled  to 
parts  unknown ;  that  one  of  the  negroes  mortgaged  to  the  com- 
plainants, has  been  run  off  under  some  pretended  claim  of  right, 
into  Lee  County,  with  the  intention,  as  they  believe,  of  removing 
him  entirely  beyond  their  reach,  by  the  defendant,  one  Meshac 
N.  B.  Outlaw,  and  they  pray  that  he  may  be  enjoined  from  re- 
moving this  negro  beyond  the  jurisdiction  of  the  Court,  and  that 
he  be  decreed  to  give  bond  and  security  for  the  forthcoming  of 
the  slave,  to  respond  to  their  mortgage. 

We  think  the  case  made  authorizes  the  relief  asked,  until 
an  answer  and  a  hearing  on  the  merits.  Upon  the  hearing,  the 
whole  matter  will  be  within  the  control  of  the  Court.    The  com- 
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plainaats  show  facts  sufficient  to  satisfy  a  Chancellor  that  their 
principal  will  be  in  default,  and  that  they  may  become  cfaargea- 
hle  on  his  bond.  They  show  a  lien  by  mortgage  on  the  negro^ 
in  the  hands  of  the  defendant.  This  lien  is  the  right  upon 
which  they  plant  themselves,  and  by  virtue  of  which  they  have 
a  standing  in  Equity.  They  also  aver  the  departure  of  thetr 
principal  from  the  jurisdiction,  and  an  intention  on  the  part  of 
the  defendant  to  eloign  the  property.  Under  such  circum- 
stances, it  is  within  the  province  of  Chancery  to  lay  its  band 
upon  the  property,  and  provide  for  its  appearance  to  respond  to 
their  mortgage.  The  relief  sought,  does  not  determine  the  title 
to  the  slave,  nor  does  it  divest  the  possession ;  upon  the  bear- 
ing, the  defendant  will  stand  upon  all  his  rights.  If  the  facts 
qharged,  are  proven  on  the  trial,  the  relief  ought  to  be  perma- 
nent. When  a  debtor  assigns  a  future  interest  in  personal 
property  to  his  creditors,  the  latter  may  come  into  »  Court  of 
Chancery  to  have  the  property  secured  to  their  future  use. 
Siory^s  Eq.  Jurisp.  §§846,  603,  note.  Johnsmt  vs.  Mills,  1  Fe- 
seyy  282,  283.  This  principle  is  applicable  to  this  case.  That 
an  injunction  will  be  granted  to  protect  mortgaged  pro|^rty,  be- 
fore the  mortgaged  debt  is-  due.  (See  Salman  vs.  Ckgettf  3^ 
BlancPs  Ch.  R.  180.) 

Let  the  judgment  be  affirmed. 
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ABATEMENT  OF  ACTION. 

1.  Where  an  action  of  trespass  was  brought  for  a  direct  and 
forcible  injury  to  the  property  of  the  plaintiff,  and  the  de- 
fendant died  pending  the  suit :  Held,  that  the  action  abat- 
ed  by  his  death,  and  could  not  be  revived  against  his 
personal  representative.     Pitts  vs,  Ison 151 

ACT  OF   LEGISLATURE. 

See  Estoppel,  3. 

ACTION. 

1.  A  delivered  to  B,  the  following  paper,  signed  by  him- 
self: "Received  of  B,  ninety  dollars  in  cash,  and  one 
note  on  E.  D.  of -file,  which  I  agree  to  settle  when  we 
have  a  final  settlement  this,  8  April,  1843,  with  interest 
from  date :"  Held,  that  after  the  lapse  of  a  reasonable 
time,  and  demand  of  a  settlement,  and  refusal,  an  action 
lay  in  favor  of  B  against  A,  upon  this  agreement,  for 
damages.     Garrison  vs.    Wilcoxson 154 

ADMINISTRATORS,  EXECUTORS  AND  GUARDIANS. 

1.  An  administrator  having  sold  a  slave  as  the  property  of 
the  estate  which  he  represents,  under  an  order  of  the 
Court  of  Ordinary,  warranted  the  property  to  be  sound, 
so  Jar  as  the  office  oj  administrator  autfiorized  him:  Held, 
that  he  is  personally  liable  upon  this  warranty.  Jlven  vs, 
Beckom 1 
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2.  A  debt  due  to  the  Central  Bank  of  Georgia,  is  not,  in 
legal  contemplation,  a  debt  due  to  the  public,  as  con- 
templated by  the  Act  of  1792,  which  will  entitle  it  to 
priority  of  payment  out  of  a  decedent's  estate,  on  gen- 
eral principles ;  but  it  is  competent  for  the  General  As- 
sembly to  declare  that  debts  due  to  the  Central  Bank 
shall  have  priority  of  pa3'ment  in  the  same  manner  as 
debts  due  to  the  public  ;  and  the  General  Assembly  have 
so  declared  by  the  12th  section  of  the  amended  charter 
of  the  Central  Bank.  The  Central  Bank  vs.  Little^  ad- 
ministrator^ Sfc 346 

3.  Where  an  executor  or  administrator,  collusively  sells  the 
goods  of  his  testator  or  intestate  at  an  undervalue^  when 
he  might  have  obtained  a  higher  price  for  them,  it  is  a 
devastamt^  and  he  shall  answer  for  the  real  value;  not- 
withstanding the  object  was  accomplished  under   the 

Jbrm  of  a  judicial  sale  by  the  Sheriff,  under  an  execu- 
tion obtained  against  the  administrator,  in  his  represen- 
tative capacitj-.     Shrine  vs,  Simmons  a?id  wife 401 

4.  A  Court  of  Equity  will  look  into  the  whole  transaction ; 
consider  the  relative  position  and  duties  of  the  parties, 
and  if  it  shall  satisfactorily  appear  that  the  property  of 
the  defendant's  intestate  has  been  sold  at  an  undervalue 
by  his  collusion  with  the  plaintiff  in^.  fa,  and  his  adive 
interference  on  the  day  of  sale,  to  produce  that  result,  he 
will  not  be  permitted  to  shelter  himself  from  a  full  disco- 
very, under  the  mere  ^/brm  of  a  judicial  sale.     Ibid, 

5.  Where  a  judgment  has  been  obtained,  and  an  execu- 
tion has  issued  in  the  lifetime  of  the  defendant,  his  sub- 
sequent death  \vi\\  not  arrest  the  collection  of  the  debt 
by  levy  and  sale  of  the  intestate's  property,  notwith- 
standing his  heirs  at  law  are  minors,  and  no  administra- 
tion has  been  granted  upon  his  estate.  Brooks  et  aL  vs. 
Rooney  and  another 423 
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6.  At  Common  Law,  the  powers  of  an  administrator  de  bonis 
nov^  extend  only  to  the  administration  of  the  estate  so 
far  as  it  was  unadministered  when  he  came  into  the 
trust.  He  cannot  call  the  removed  executor  to  an  ac- 
count, nor  can  he  collect  the  purchase  money  for  proper- 
ty sold  by  his  predecessor.     Gilbert  vs,  Hardwick 599 

7.  Where  a  bill  was  filed  by  the  distributees  of  an  intes- 
tate's estate  against  the  representative  of  one  of  the  ad- 
ministrators thereof  (who  had  the  sole  and  exclusive 
control  of  the  administration)  to  account  for  the  estate, 
and  charging  him  with  waste :  Heldy  that  his  co-adminis- 
trator was  not  a  necessary  party.  Shorter  et  aL  vs,  Har* 
groves^  administrator 658 

8.  Where  the  bill  charges  the  administrator  with  a  breach 
of  trust,  in  having  misapplied  and  wasted  the  assets  of 
the  estate,  the  decree  may  be  rendered  against  him,  de 
bonis  propriis.     Ibid. 

9.  Because  an  administrator  de  bonis  non^  under  the  provis- 
ions of  the  Act  of  1845,  may  call  the  representative  of  a 
deceased  administrator  to  account,  for  having  wasted  and 
misapplied  the  assets,  it  does  not  necessarily  follow  that 
the  distributees  of  such  estate  nmy  not     Ibid, 

SteAbaiementy  1.     Equity ^  44,  45.     Pleadings  7. 

ADMISSIONS. 


See  Criminal  LaWy  6. 


ADULTERY. 


See  Criminal  Law^  6. 


i 


I 
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AGREEMENT. 


See  Action^  1.     Equity^  4. 


ALIAS  FI.  FA. 


See  Execution^  8,  9. 


AMENDMENT. 


See  Equity,  21,  22,  23,  24,  30  to  34.     Pleading,  2,  7. 

APPEAL. 

1.  A  party  within  the  time  applies  to  the  Clerk  to  enter  an 
appeal,  and  gives  bond  and  security,  which  is  entered 
on  the  minutes,  in  which  it  is  recited  that  the  costs  are 
paid ;  and  which  minutes  are  approved  and  signed  by 
the  presiding  Judge.  The  costs  are  not  actually  paid, 
not  from  the  unwillingness  of  the  party,  but  from  the 
inability  of  the  Clerk  to  specify  the  amount.  No  de- 
mand for  the  costs  was  ever  made  by  the  Clerk :  Hddj 
that  the  Statute  requiring  the  cost  to  be  paid  before  en- 
tering the  appeal,  was  substantially  complied  w^ith,  and 
that  the  appeal  was  regularly  entered.  Short  d  al,  vs. 
CA)hm 39 

2.  In  determining  whether  an  appeal  is  frivolous,  it  is  the 
duty  ot  the  Jury  to  consider  all  the  evidence  in  the  cause. 
Garrison  vs.    Wilcoxson 154 

ATTORNEY. 

See  Practice  Supr,    Cou7i,  2. 

BAIL. 
See  Costsj  4. 
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BAILMENT. 


See  Slaves,  1. 


BANKS  AND  BANKING. 


See  (Jorporations,  bio  11.     Equity y  25. 

BANKRUPT  LAW. 

1.  A  certified  copy  of  the  order  of  discharge,  reciting  all 
the  preyious  proceedings  which  had  been  had  in  the  case, 
and  that  the  applicant  had  fully  complied  with  every  re- 
quisition which  had  been  made  upon  him  by  the  Court, 
and  obeyed  every  provision  of  the  law,  is  a  proper  cer- 
tificate of  discharge,  as  required  by  the  Act.  McJVeil  vs. 
Knott 142 

2.  Under  the  Act  of  1841,  contingent  demands  arising  out 
of  indorsements,  bail  and  other  uncertain  undertakings, 
may  be  proven  against  the  bankrupt ;  and  when  these 
claims  become  absolute,  they  will  be  allowed  to  partici- 
pate in  the  bankrupt's  effects.     Ibid, 


See  PUadingyl. 


BEQUEST. 


See  Legacy. 

BILL  OF  EXCEPTIONS. 

1.  A  Court  of  Equity  will  not  entertain  a  bill  for  the  purpose 
of  correcting  an  alleged  mistake  in  regard  to  the  Jads 
stated  in  a  bill  of  exceptions,  and  certified  by  a  Judge  of 
the  Superior  Court,  according  to  the  provisions  of  the 
Act  of  1845,  organizing  the  Supreme  Court  of  Georgia  ; 
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especially,  when  the  party  tendering  such  bill  of  excep- 
tions, made  no  complaint  of  any  mistake  therein,  until 
after  the  argument  of  the  cause  in  the  Supreme  Court, 
and  the  judgment  of  the  Court  therein.  The  Act  of 
1845,  points  out  a  different  remedy,  when  the  presiding 
Judge  shall  refuse  to  certify  a  bill  of  exceptions,  properly 
tendered — that  is  to  say,  if  such  bill  of  exceptions  be  . 
true  and  consistent  with  what  transpired  in  the  cause  be- 
fore him.    Logan  vs,  CHgley 243 


BILL  OF  INTERPLEADER. 


See  Equity^  3. 


BOND. 


1.  The  bare  circumstance  that  the  name  of  a  person  who 
did  not  execute  the  bond  is  inserted  in  the  body  of  it 
as  one  of  the  obligors,  and  a  seal  is  left  for  his  name,  is 
not,  of  itself  J  evidence  to  show  that  those  who  did  sign 
and  deliver  it,  delivered  it  only  as  an  escroWy  upon 
condition  that  that  person  also  should  execute  it.  ToumSj 
Gov.  ifc.  vs.  Killet  et  al 286 

2.  Will  a  Justice  of  the  Inferior  Court,  who  has  certified 
by  his  official  attestation,  that  a  Sherift's  bond  has  been 
sealed  and  delivered^  be  allowed  to  deny  that  the  bond 
was  in  fact  delivered  ?     Query.     Ibid 

3.  Although  a  Sheriff's  bond  be  originally  delivered  as  an 
escrow,  yet  subsequently  the  sureties  suffer  him  to 
act  under  this  bond,  will  it  not  authorize  the  inference 
that  they  had  waived  their  demand  of  additional  sureties, 
and  had  consented  to  be  bound  by  it  as  it  stood  ?  And 
would  not  a  contrary  doctrine  be  to  sanction  a  fraud  up- 
on the  public?     Query.     Bid. 
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CENTRAI.  BANK. 


See  Mminislrabrs,  fyc.  '2.  (institutional  Law,  1.  Juris- 
didion,  4. 

CHARGE  OF  THE  COURT. 

1.  In  an  action  of  trover  for  the  recovery  of  a  slave  alleg- 
ed to  have  been  loaned  by  a  father  to  his  daughter, 
where  the  evidence  was  conflicting  as  to  whether  it  was 
a  gifl  or  a  loan :  Held^  that  on  the  trial  it  was  the  duty 
of  the  Court  to  have  instructed  the  Jury  what  the  law 
required  to  constitute  a  valid  parol  gift,  and  also  what 
the  law  denominates  a  loan,  and  then  lefl  the  Jury  to 
decide  whether  it  was  a  gift  or  a  loan;  and  that  it  is 
error  for  the  Court  to  express  any  opinion  whether  the 
testimony  proved  a  loan  or  a  gift.     Respassvs.  YiYung,..   114 

2.  A  reversal  upon  writ  of  error,  cannot  be  claimed  be- 
cause the  Court  in  its  charge  referred,  by  way  of  illustra- 
tion, to  evidence  which  was  not  in  the  record,  provided 
the  Jury  were  referred  to  the  testimony,  and  directed  to 
examine  it  for  themselves,  and  were  reminded  that  tliey 
were  the  exclusive  judges  of  the  facts,  irrespective  of 
any  opinion  which  the  Court  might  entertain  or  express 
respecting  them.     Stephen  (a  slave)  vs.  The  State 225 

3.  It  is  not  only  the  privilege  but  the  duty  of  the  Court  to 
state  the  legal  effect  of  testimony,  when  called  on  to  do 
so  by  the  Jury.  The  construction  of  the  law  arising 
from  undisputed  facts,  is  undoubtedly  within  the  jurisdic- 
tion of  the  Court.     Thornton  vs.  Lane 469 

4.  It  is  not  error  in  the  presiding  Judge  to  say  to  the  Jury, 
that  the  privilege  and  responsibility  of  rectifying  errors 
of  law  which  may  be  committed   by   the  Court  did  not 
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rest  with  them,    but  that  the  Constitution  of  tlie  State 
had  conferred  this  power  elsewhere.     End. 

5.  It  is  no  error  in  the  Judge  to  instruct  the  Jury,  that  they 
were  bound  to  regard  the  law  as  stated  by  him  to  be  the 
law  of  the  case.  The  Supreme  Court  has  been  vigilant 
to  protect  the  just  rights  and  privileges  of  the  Jury,  from 
the  encroachment  of  the  Bench.  It  will  be  equally  vigi- 
lant in  upholding  the  powers  of  the  Court.     Ibid. 

6.  It  is  error  in  the  presiding  Judge  to  state  to  the  Jury 
what  has  or  has  not  been  proved.  Rushin  vs.  Shields  jr 
BaU 636 

7.  It  is  error  in  the  Court,  to  charge  the  law  upon  an  as- 
sumed state  of  facts  which  have  not  been  proven .  I  owns  ^ 
Gov.  Sfc,  vs.  Killet  et  al 286 

8.  It  is  error  in  the  C^urt  to  restrict  the  consideration  of 
the  Jury  in  its  charge,  to  a  portion  of  the  testimony  only ; 
and  to  instruct  them  that  they  must  find  for  the  plaintiff 
or  defendant,  according  as  they  may  find  that  to  be.    Ibid.    * 

9.  When  it  is  apparent  that  justice  may  have  been  defeat- 
ed by  the  misapprehension  of  the  facts  or  the  law  by 
the  Court,  in  its  charge  to  the  Jury,  the  error  calls  for  cor- 
rection, as  a  matter  of  right.  Terry  et  al.  vs.  Bitffingion 
etal 337 

10.  If,  taking  all  the  instructions  collectively,  the  law  seems 
to  have  been  properly  expounded  to  the  Jury,  the  judg- 
ment will  not  be  reversed,  though  some  one  opinion 
may  be  erroneous.  The  correctness  of  a  charge  must  be 
determined  by  the  whole,  taken  together.     Ibid. 

CLERK. 

See  Process,  1. 
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CONSTABLE. 


1.  A  return  made  by  a  Constable  of  ^^  no  personal  prop- 
erty to  be  found,"  is  admissible  to  prove  that  fact,  when 
made  by  him  oi)  a  Tax  Collector's  execution.  Proof  of 
that  fact  cannot  be  made  by  parol.  There  must  be  an 
official  return  of  it.     Lessee  of  Gledney  vs.  Deavors.......     79 


See  Taxy  jrc.  1. 


CONSTITUTIONAL  LAW. 


1.  Bills  qfcredity  as  contemplated  by  the  10th  section  of 
the  1st  article  of  the  Constitution  of  the  United  States, 
are  such  as  are  drawn  or  issued  by  the  State,  upon  the 
general  credit  thereof,  without  the  appropriation  of  any  spe- 
cific fund  for  the  payn^t  or  ultimate  redemption  of  such 
bills.     The  Central  Bank  vs.  Little,  admr.  tfc 346 

2.  While  the  amendments  to  the  Constitution  of  the 
United  States  were  primarily  intended  to  be  restrictive 
u|fon  the  powers  of  the  General  Government,  and  not  the 
Legislatures  of  the  several  States,  yet  they  are  "  declara- 
tory" of  great  principles  of  civil  liberty,  which  neither 
the  National  nor  the  State  Governments  can  infringe. 
Campbell  vs.  The  Stale 353 

3.  The  6th  article  of  the  Amendments  to  the  Constitution 
of  the  United^States,  providing  that  ^'  in  all  criminal  prose- 
cutions, the  accused  shall  be  confronted  with  the  wit- 
nesses against  him,"  is  not  contravened  by  the  admis- 
sion in  evidence  of  the  dying  declarations  of  the  deceased, 
on  the  trial  of  the  prisoner  charged  with  the  homicide. 
BM. 

See  Jurisdidiony  1.     RailroadSy  I.     Tax,  ifc.  2,  3. 
VOL.  xf  86 
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CONVERSION. 


See  Trover^  1. 


CORPORATIONS. 


1.  When,  by  the  by-law  of  a  Railroad  Companyy  it  was 
required  that  all  the  stockholders  of  the  Company,  who 
should  fail  or  refuse  to  pay  up  the  instalments  then  called 
in,  or  which  should  be  called  in,  should  be  sued  for  the 
full  amount  of  their  subscription  to  the  Company  :  Heldy 
in  a  suit  against  the  President  of  the  Company,  who  was 
present  at  the  adoption  of  the  by-law,  that  a  demand  of 
payment  from  him  prior  to  suit,  was  not  necessary.  Win- 
ter os.  The  Muscogee  Railroad  Co , 438 

2.  Corporations  can  exercise  no  power  over  the  corpora- 
tors, beyond  those  conferred  by  the  charter  to  which 
they  have  subscrilJed,  except  on  the  condition  of  their 
agreement  and  consent.     Ibid, 

3.  Although  alterations  may  be  made  in  the  charter  of  an 
incorporated  Company,  by  the  procurement  of  the  Com-, 
pany,  in  furtherance  of  the  designs  and  objects  of  the 
Company;  yet  in  all  such  cases,  due  regard  must  always 
be  had  to  the  inviolability  of  private  contracts.  The  origi- 
nal contract  of  the  parties  cannot  be  materially  or  essen- 
tially altered  by  an  amended  charter,  so  as  to  bind  the 
subscribers  thereto,  mthoui  their  assent.     Ibid, 

4.  At  Common  Law,  upon  the  dissolution  of  a  corporation, 
the  debts  due  to  and  from  it,  are  extinguished.     Tfiorti- 

ton  vs.  Lane 459 

6.  The  11th  section  of  the  charter  of  the  Planters*  &  Me- 
chanics' Bank  of  Columbus  provides,  that  "  the  persons 
and  property  of  the  stockholders,  shall  be  pledged  and 
held  bound  in  proportion  to  the  amount  of  shares  and 
value  thereof,  that  each  individual  or  company  may 
hold  in  said  Bank,  for  ihe  ultimate  redemption  of  the  bills 
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or  notes  issued  by  said  Bank,  in  the  same  manner  as  in 
common  actions  of  debt ;  and  no  stockholder  shall  be  re- 
lieved from  such  liability  by  sale  of  his  stock,  until  he 
shall  have  caused  to  be  given  sixty  days  notice  of  said 
sale,  in  some  public  gazette  of  this  State.  Hddy  1st. 
That  the  liability  of  the  stockholder  to  the  billholder  for 
the  ultimate  redemption  of  the  notes  of  the  corporation 
survives  the  dissolution  of  the  charter,  and  is  not  extin- 
guished by  the  judicial  forfeiture  of  the  same.     Ibid. 

6.  2d.  That  this  is  a  statutory  liability,  in  the  nature  of  a 
spedaUyy  and  is  not  barred  until  twenty  years.     Ibid. 

7.  3d.  That  the  value  of  the  stock  is  to  be  estimated  ac- 
cording to  the  valuation  put  upon  it  by  the  second  section 
of  the  charter,  to  wit :  $100  per  share.     Ibid. 

8.  4th.  That  all  the  stockholders  who  have  given  notice  in 
terms  of  the  Act  are  exempt,  unless  the  failure  occurs 
within  six  months  thereafter.  All  other  stockholders  are 
liable  for  the  redemption  of  the  bills,  whether  they  have 

transferred  or  not.     Ibid. 

9.  6th.  Thatajudgmentjj?.^.  and  return  of  "TiwKa  6owa," 
in  a  suit  against  the  corporation  or  its  assignee,  is  suffi- 
cient to  authorize  the  bill-holder  to  proceed  against  the 
stockholder  personally,     ttnd. 

10.  In  a  suit  by  the  billholder  against  the  stockholder,  a 
transfer  of  stock  made  on  the  books  of  the  Bank  by  the 
Cashier  of  the  corporation,  of  which  the  defendant  was 
a  member  at  the  time,  and  free  access  being  secured  to 
him  by  law  for  the  purpose  of  inspecting  said  books,  is 
prima  Jade  evidence  of  his  ownership  of  the  shares. 
Ibid, 

11.  Will  he  be  permitted  to  repudiate  the  transfer  without 
^rifying  his  plea  ?     Query.     Und. 
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12.  Persons  owning  land  as  tenants  in  comm(»i,are  incor- 
porated for  the  purpose  of  selling  the  lands,  and  making 
improvements  thereon,  and  the  charter  is  accepted: 
Heldj  that  the  title  to  the  property  vests  in  Ae  corpora- 
tion, and  that  one  of  the  tenants  cannot  maintain  suit,  to 
enjoin  a  trespass  on  the  same.  The  Corporation  only 
can  sue.     Colquitt  et  4x1,  vs.  Howard &56 

13.  One  of  the  original  tenants  cannot  maintain  a  suit  to 
enjoin  a  breach  of  a  covenant  entered  into  by  a  pur- 
chaser from  the  corporation,  of  portions  of  such  land, 
with  the  coiporatibn.     Ibid. 

14.  Persons  exercising  the  corporate  powers  of  a  corpora- 
tion, may,  in  their  character  as  trustees,  be  held  liable  in 
a  Court  of  Chancery,  for  a  fraudulent  breach  of  trust ; 
and  a  stockholder,  in  a  case  where  the  Directors  colluded 
with  others,  who  have  made  themselves  liable  by  neglect 
or  fraud,  and  refuse  to  prosecute,  or  where  they  are 
necessarily  parties  defendant,  may  file  a  bill  on  his  own 
account,  and  in  behalf  of  the  other  stockholders.  In 
such  a  case,  the  corporation  must  be  made  a  party  de- 
fendant.    Bid. 

See  Jurisdiction^  3.     Railroads^  1. 

COSTS. 

1.  A  Sherifi  or  other  arresting  officer  in  a  criminal  prosecu- 
tion, has  no  authority  to  seize  the  defendant's  property, 
and  hold  the  same  for  the  payment  of  costs,  unless  di- 
rected so  to  do  by  the  Magistrate  issuing  the  warrant,  as 
provided  by  the  Act  of  1816.     Whaley  vs.  The  State...  128 

2.  Qfieryy  whether  actions  for  injuries  to  personal  property 
aie  within  the  provisions  of  22d  and  23d  Charles  U. 
^ich  declares  that  in  personal  actions,  when  damages  * 
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are  below  40  shillings,  the  plaintiff  shall  recover  no  more 
costs  than  damages.    Manghamvs.  Reed 137 

3.  In  an  action  of  trespass,  for  an  injury  done  to  the  plain- 
tifi's  slave,  the  Jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  costs :  Held,  that  such  a  verdict  and  the 
judgment  thereon,  are  nullities ;  that  in  legal  effect, 
this  was  a  finding  in  favor  of  defendant,  and  the  law 
carried  the  costs  in  his  favor  against  the  plaintiff.  Ibid. 

4.  Where  the  bail  in  a  criminal  case,  surrender  their  prin* 
cipal  in  open  Court,  in  discharge  of  their  liability,  as 
provided  by  the  Act  of  1831,  the  Solicitor  General  is 
not  entitled  to  charge  commissions  on  the  amount  of  the 
bond  or  forfeited  recognizance,  but  is  only  entitled  to 
charge  the  fee  of  five  dollars,  prescribed  by  the  Act  of 
1839,  and  no  more.     Stamper  et  al.  vs.  T/ie  State 643 

5.  All  officers  charging  costs,  and  exacting  its  payment 
from  the  pocket  of  the  citizen,  must  always  show  the  au- 
thority of  the  law  to  do  so.     Ibid. 

COUNTY  OFFICERS. 

See  Tax  and  TarCoUectws. 

CRIMINAL  LAW. 

1.  If  the  indictment  sets  out  the  offence  in  the  language  of 
the  Penal  Code  creating  it,  or  so  plainly  and  distinctly 
that    the    Jury '  can  clearly   understand    the     nature 

of  the  offence,  it  is  sufficient.     Cook  vs.  7 he  State 49 

2.  If  a  married  man  have  criminal  intercourse  with  his    * 
own  daughter,  she  being  a  single  woman,  he  is  guilty  of 
incestuous  adultery,  and  she  of  incestuous  fornication. 
Ibid. 
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3.  An  indictment  charges  the  offence  to  have  been  com- 
mitted on  a  day  certain,  and  on  divers  days  before  and  af- 
ter that  time :  Heldy  that  the  words  Ualicizedy  may  be 
rejected  as  surplusage.     Rid. 

4.  The  offence  may  be  charged  to  have  been  committed 
on  any  day  previous  to  the  finding  of  the  bill,  and  may 
be  proven  at  any  time  within  the  term  of  limitation. 
Ibid. 

6.  The  presiding  Judge,  upon  determining  certain  motions 
to  quash  an  indictment,  said  that  he  had  doubts  about  the 
law,  and  having  such  doubts,  he  would  give  the  State 
the  benefit  of  them,  because  the  State  was  not  allowed 
to  carry  the  case  to  the  Supreme  Court :  Held^  that  this 
remark  was  neither  an  error  nor  an  irregularity.     Ibid. 

6.  In  prosecutions  for  bigamy,  adultery,  or  incestuous  adul- 
tery, the  admissions  of  the  defendant,  as  to  the  fact  of 
his  marriage,  are  admissible  in  evidence,  and  it  is  not 
necessary  to  prove  a  marriage  in  fact     Ibid. 

7.  Offences  differing  from  each  other  and  varying  in  their 
punishment,  may  be  included  in  the  same  indictment 
and  tried  at  the  same  time  ;  provided  they  be  of  the  same 
nature,  and  differ  only  in  degree ;  e.g.  thejbrgery  of  an 
instrument,  and  the  uttering  and  publishing  it  as  true, 
knowing  it  to  bej^&e.     Hoskins  vs.  The  State 92 

8.  Upon  s&i  indictment  for  forgery^  it  is  competent  to 
prove  that  the  writing  was  actually  passed,  for  the  pur- 
pose of  establishing  the  fraudulent  intent  with  which  it 
was  made.     Ibid. 

9.  To  constitute  ?i  forgery  of  an  order,  for  the  delivery  of 
goods,  within  the^r^^  section  of  the  seventh  division  of 
the  Penal  Code,  it   is   not   necessary   that  the  person 
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whose  name  is  forged,  have  goods  in  the  hands   of  the 
drawee.     Rid. 

10.  As  a  general  rule,  in  a  criminal  case,  the  State  will  not 
be  allowed  to  re-open  the  testimony,  after  the  Solicitor 

•General  has  announced  to  the  Court  that  the  evidence 
is  closed.  If,  however,  this  is  inadvertently  done,  and 
application  is  immediately  made  to  tender  farther  proof, 
it  may  be  received  ;  provided  no  motion  has  been  made 
in  behalf  of  defendant,  and  no  evidence  introduced,  and 
his  witnesses  have  not  been  discharged  in  consequence 
of  the  declaration.     Ibid. 

11.  While  it  is  not  right  to  encourage  one  citizen  to  tempt 
another  to  the  commission  of  a  crime,  yet  when  t\\e  initia- 
tory steps  have  been  taken,  it  is  excusable  to  connive  at 
conduct  which  will  lead  to  the  detection  of  the  offender. 
Whakyvs.  The  State...., 123 

12.  Under  the  Act  of  1850,  transferring  the  trial  of  capital 
offences  committed  by  slaves  to  the  Superior  Court,  Juries 
are  to  be  impannelled  and  sworn  in  the  same  manner  as  for 
the  trial  of  crimes  committed  by  free  white  persons. 
Sepkeriy  {a  slave)  vs.  The  State « 225 

13.  A  count  for  rape  and  an  attempt  to  commit  a  rape 
on  a  free  white  female,  by  a  slave,  may  be  united 
in  the  same  indictment.  The  two  counts  are  of  the 
same  nature.  They  require  the  same  plea,  the  same 
judgment,  and  the  same  quantum  of  punishment.     End. 

14.  The  proper  time  for  the  prisoner  to  avail  himself  of  a 
misjoinder  of  counts,  and  to  compel  an  election,  is  when 
the  indictment  is  read  to  the  Jury.  He  may  avail  him- 
self of  the  objection  by  demurrer,  or  on  motion  to  arrest 
the  judgment.     Bnd. 

16.  On  an  indictment  for  a  rape,  the  Jury  may  find  the  ac- 
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cused  not  guilt;  of  the  ofience  charged,  but  of  the  attempt 
only ;  provided  the  evidence  will  warrant  such  finding.  It 
will  not  vitiate  the  verdict  to  swear  the  Juiy  to  tiy  the 
prisoner  for  the  attempt  as  well  as  the  rape.     257<i. 

16.  A  person  who  has  committed  an  offence,  may  be  con- 
victed upon  his  own  voluntary  confession,  although  it  is 
totally  uncorroborated  by  other  proof.     Jbii, 

17.  In  England,  the  doctrine  may  be  considered  as  well 
established,  whatever  doubts  may  have  been  expressed  in 
this  country  to  the  contrary,  that  extra-judicial  confessions, 
uncorroborated  by  any  other  proof,  as  to  the  corpus  ddidiy 
are  of  themselves,  sufficient  to  convict  the  prisoner. 
Ibid. 

18.  Every  indictment  is  sufficiently  technical  in  this  State, 
which  states  the  offence  so  plainly,  that  a  man  of  ordina- 
ry capacity  would  readily  understand  the  nature  of  the 
offence  charged.     Ibid, 

19.  The  Courts  will  take  judicial  notice  of  the  usual  ab- 
breviations of  christian  names.     Ibid. 

20.  The  XLVOi  section  of  the  XlVth  division  of  the  Pe- 
nal Code  enacts,  that  upon  the  trial  of  the  indictment  for 
any  offence,  the  Jury  may  find  the  accused  not  guilty  of 
the  offence,  but  guilty  of  an  attempt  to  commit  such  an  of- 
fence, without  any  special  count  in  the  indictment  for 
such  attempt ;  provided  the  evidence  before  them  will 
warrant  such  finding.  By  the  Act  of  1850,  indictments 
against  slaves  and  free  persons  of  color,  charged  with 
capital  offences,  are  to  be  Jramed  in  the  same  manner  as 
indictments  against  free  white  persons :  Held,  that  the 
same  incidents  follow  as  to  the  power  of  the  Jury  in 
finding  the  accused  guilt}'  of  the  attempt.     End. 
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21.  The  attempt  to  procure  a  slave  to  commit  a  crime  or 
misdemeanor,  under  the  amendatory  Act  of  1850,  means 

an  offence,  which  if  committed,  would  constitute  a  crime       ^ 
or  misdemeanor  in  a  free  white  person.     Grady  vs.  The 
State 253 

22.  Whether  or  not  the  ve7me  be  properly  laid  in  a  bill  of 
indictment,  when  the  facts  are  not  disputed,  is  a  ques-  ' 
tion  of  law  for  the  Court,     Ibid, 

23.  When  a  party  is  convicted  upon  a  capital  charge,  it  is 
proper  to  ask  if  he  has  anything  to  say  why  judgment  of 
death  should  not  be  pronounced  on  him  ;  but  in  minor 
felonies,  the  omission  of  this  ceremony  will  not  be  a  suf- 
ficient ground  for  reversing  the  judgment — provided  it 
appears  that  the  prisoner  and  his  counsel  were  both  in 
Court  when  sentence  was  pronounced,  and  urged  noth- 
ing in  arrest  of  judgment  or  in  mitigation  of  defendant's 
guilt.     Ibid, 

24.  Upon  an  indictment  for  murder,  before  the  Superior 
Court  for  the  County  of  Stewart,  the  proof  was  that  the 
crime  was  committed  "  in  the  house  of  the  witness,  at 
Florence,  Stewart  County :"  Held^  sufficient  proof  that 
the  crime  was  committed  within  the  jurisdiction  of  the 
Court.     Miichumvs,  The  State 615 

25.  The  indictment  charged  that  William  B.  M.  was  mur- 
dered by  the  prisoner.  The  proof  was  the  homicide  of 
W,B,M:  Heldy  that  the  proof  of  identity  was  well  lefl  to 
the  Jury,  and  they  having  found  a  verdict  of  guilty,  it 
ought  not  to  be  disturbed.     Ibid, 

26.  The  proof  was,  "  that  prisoner  stooped  down  ;  he  rose 
with  a  six-barrelled  pistol  in  his  hand ;  presented  it  at 
the  breast  of  the  deceased,  not  more  than  six  inches  dis- 
tant ;  took  deliberate  aim,  long  enough  to  count  10  or 

VOL    XT    87 
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15,  before  he  fired ;  he  fired  the  pistol  about  the   right 
nipple;  deceased  brought  a  groan — ^his  face   contract- 
^  ed — ^fell  upon  the  floor,  and  in  about  five  minutes  expir- 
ed:"  Heldj  that  the  killing  was  sufficiently  proven. 

aid. 

27.  A  witness  testified  that  he  was  some  30  or  40  yards 
from  the  house  when  deceased  was  killed.  Upon  hear- 
ing the  report  of  the  pistol,  he  looked  towards  the  house 
and  saw  a  person  that  he  took  to  be  the  prisoner  run 
out ;  who  ran  a  few  paces,  and  turned  and  ran  again 
into  the  house,  and  immediately  came  out  again  and  ran 
to  where  witness  stood ;  he  ran  slow  and  awkward, 
which  induced  witness  to  think  he  was  veiy  drunk ; 
when  he  came  to  witness  he  seemed  greatly  agitated  and 
troubled,  and  at  the  moment  of  coming  up  to  him,  ex- 
claimed, "  that  he  would  not  have  done  it  for  the  world." 
One  minute  would  probably  cover  the  time  from  the  fir- 
ing until  the  prisoner  uttered  the  exclamation,  two  cer- 
tainly would :  Ueld^  that  under  the  circumstances,  the 
exclamation  was  admissible  as  a  part  of  the  res  gesUe. 
aid. 

28.  If  one  is  killed  by  another  by  a  pistol  shot,  and  the 
intention  to  shoot  entered  the  mind  of  the  slayer  but  one 
moment  before  the  firing,  this  is  evidence  of  express 
malice,  provided  there  was  no  assault  upon  the  person 
killing,  or  attempt  otherwise  to  do  him  a  violent  person- 
al injury  by  the  deceased.     Oid. 

See  Costs f  I9  4,  6.     EvidecnCy  2  to  6.    Jury^  1.     Rcg^y  1,  2,  3. 
Practice  Superior  Courts  3.    Verdict^  1. 


DAMAGES. 


See  Sedwtion)  2. 
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DEBTOR  AND  CREDITOR. 

1.  Where  a  trust  has  been  created  for  the  benefit  of  credi- 
tors, it  is  the  right  of  any  one  of  the  creditors  to  sue  in 
behalf  of  himself  and  the  rest,  to  enforce  the  execution 
of  the  trust  for  the  benefit  of  ail  who  are  interested. 
McDaugald  et  <d.  vs.  Dougherty  d  al 520 

See  Equity,  2,  20. 

DEED. 

1.  If  a  deed  be  signed  and  sealed,  and  declared  by  the 
grantor  in  the  presence  of  the  attesting  witnesses,  to  be 
delivered  as  his  deed,  it  is  an  effectual  delivery,  notwith- 
standing the  grantee  was  not  present,  nor  any  person  in 
his  behalf,    and  the  deed  remaining  under  the  control  of 

the  grantor.     Ruskin  vs.  Shields  fy  Ball 636 

2.  The  delivery  of  a  deed  may  be  inferred  from  its  pos- 
session by  the  grantee,  or  from  his  possession  of  the 
land  under  the  deed.     Ibid. 


See  Regiitry. 


DISCONTINUANCE. 


I.  A  case  is  not  discontinued  when  permitted  to  lie  over 
without  any  action  thereon  for  a  number  of  terms  by  the 
Court.     Gilbert  vs.  Hardwick 699 


DISTRIBUTION. 


See  Mministratorsy  tfc. 


DYING  DECLARATIONS. 


Sec  Constiiutumal  Law,  3.     Evidence^  13>  14.    Mw  Trialy  5. 
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EJECTMENT. 

1.  When  a  plaintiff  in  ejectment  relies  upon  possession 
alone  for  a  recovery,  and  the  defendant  shows  posses- 
sion in  himself,  bona  jide  acquired,  he  can  defeat  the 
plaintiff's  recovery,  by  showing  title  in  a  third  person,  or 
by  showing  that  plaintiff  has  parted  with  his  interest  in 
the  land  by  transferring  a  bond  which  he  holds  for  titles 
to  a  third  person :  Aliter^  if  the  defendant  came  into 
possession  as  a  trespasser.     Jones  vs.  Scoggins 119 

EQUITY. 

1.  Where  a  decree  in  Equity  was  obtained  and  is  sought 
to  be  enforced  by  the  complainants,  and  the  defendants 
file  a  bill  to  review  and  reverse  it,  upon  the  ground  that 
the  bill  was  never  served,  and  that  the  entry  and  return 
of  service  by  the  Sheriff  was  fraudulently  directed  and 
procured  to  be  made  by  the  party  or  their  attorney : 
Heldy  that  Chancery  will  entertain  such  a  bill  and  grant 
relief  thereon,  provided  it  be  brought  wuthin  twenty 
years  from  the  time  of  the  first  judgment.  Guerry  and 
vjife  vs.  Durham  et  al 9 

2.  A  Court  of  Equity  will  not  entertain  jurisdiction  for  the 
purpose  of  enabling  the  creditors  of  an  intestate  to  col- 
lect their  demands  from  the  administrators  of  such  intes- 
tate, when  the  remedy  at  Law  is  ample  and  adequate. 
Pease  et  al.  vs.  Scranion  et  al 33 

• 

3.  Where  two  or  more  persons  claim  the  same  thing  by 
difiFerent  or  separate  interests,  and  another  person  (not 
knowing  to  which  of  the  claimants  he  ought  of  right  to 
render  a  debt  or  duty,  or  to  deliver  property  in  his  cus- 
tody,) fears  he  may  be  hurt  by  some  of  them,  he  may 
exhibit  a  bill  of  interpleader  against  them.  Strange  vs. 
Bell 103 
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4.  At  Law,  an  agreement  must  be  strictly  performed  ;  but 
Courts  of  Equity  will  in  cases  of  accident,  surprise,  fraud 
or  ignorance,  under  certain  circumstances,  grant  relief 
Wyche  and  wife  vs.   Green 159 

5.  If  a  writing  has  been  executed  with  a  view  of  obtaining 
a  particular  object,  and  by  mistake  it  has  been  so  drawn 
as  not  to  have  the  contemplated  operation  at  Law,  Chan- 
cery will  reform  the  instrument,  so  that  it  will  fulfil  the 
intention  of  the  parties.  Agreements,  w^hether  execut- 
ed or  executory,  within  or  without  the  Statute  of  Frauds, 
whether  for  the  conveyance  of  real  or  personal  property, 
will  be  reformed  by  Courts  of  Equity,  on  the  ground  of 
mistake.     Ibid. 

6.  The  proper  inquiry  in  all  applications  for  relief  against 
mistakes  is,  does  the  instrument  contain  the  true  agree- 
ment between  the  parties  ?  Is  it  what  they  intended  it 
should  be  ?     Ihid. 

7.  As  to  the  degree  of  proof  that  will  be  required  before 
relief  will  be  granted,  no  uniformly  inflexible  rule  has 
been  prescribed.  The  mistake  itself  should  be  plain^  and 
made  out  by  evidence  clear  of  all  reasonable  doubt. 
Ibid. 

8.  Relief  will  be  granted  in  certain  cases,  not  only  where 
the  fact  of  the  mistake  is  expressly  established,  but 
where  it  may  be  fairly  inferred  from  the  nature  of  the 
transaction.     Ibid. 

9.  Courts  of  Equity  will  grant  relief  more  readily  when  the 
mistake  is  made  to  appear  by  reference  to  another  writ- 
ing.     Ibid. 

10.  The  instrument  reformed,  takes  effect  from  the  time 
when  it  was  originally  executed.     Ibid, 
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11.  It  is  not  necessary  that  tlie  donee  should  be  cognizant 
of  the  instructions  given  to  the  scrivener  by  the  donor. 
It  is  sufficient  for  those  claiming  under  the  deed,  to  have 
it  reformed,  if  he  accepted  it  as  it  was  understood  and 
intended  to  be  drawn  at  the  time  it  was  executed. 
Ibid. 

« 

12.  Equity  will  interfere  to  correct  mistakes  and  reform 
written  contracts  between  the  original  parties  and  those 
claiming  under  them,  in  privity,  such  as  personal  repre- 
sentatives, heirs,  devisees,  legatees,  assignees,  volunta- 
ry grantees  and  judgment  creditors  or  purchasers  from 
them  with  notice  of  all  the  facts.     Ibid. 

13.  Title  to  relief  against  mistakes  may  be  forfeited  by  ac- 
quiescence or  unreasonable  delay ;  but  lapse  of  time  can 
never  be  set  up  as  a  defence,  when  it  would  not  consti- 
tute a  good  statutory  bar  at  Law.     Ibid. 

14.  The  Courts,  slow  at  all  times  to  exert  their  authority  to 
reform  written  instruments,  will  be  much  more  reluctant 
to  interfere,  where  upwards  of  thirty  years  have  elapsed 
since  the  execution  of  the  instrument.  In  such  a  case 
the  mistake  should  be  made  out  by  the  most  explicit 
and  unequivocal  proof.     Ibid. 

• 

15.  If  there  is  equity  in  a  bill,  the  want  of  all  the*  neces« 
sary  parties  is  not  a  sufficient  ground  for  refusing  to 
sanction  it.     Ibid. 

16.  According  to  the  laws  of  Georgia,  in  Equity  causes 
the  facts  are  to  be  submitted  to  a  SpecialJuiy,  who  have 
the  exclusive  right  to  pass  upon  them;  and  all  questions 
of  law  are  for  the  determination  of  the  Court  alone. 
Mounce  vs.  Byars  et  al 180 

17.  In  Equity,  a  re-hearing  will  sometimes  be  ordered  upon 
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termsj  although  in  strictness  no  rule  of  law  has  been 
violated  on  the  trial,  provided  it  manifestly  appear  from 
the  record  that  on  account  of  the  rejection  of  testimony 
the  party  prevailing  has  obtained  an  unconscientious  ad- 
vantage.    SimmSj  administrator^  vs.  Smith 195 

18.  In  a  bill  for  specific  performance  and  also  to  enjoin  a 
trespass,  the  answer  admits  the  trespass  and  in  words 
denies  the  agreement  set  out  in  the  bill,  admitting  how- 
ever the  facts  in  part,  which  make  up  the  agreement, 
and  the  facts  in  part  which  show  that  it  was  entered 
into.  Upon  a  motion  to  dissolve  upon  the  coming  in  of 
the  answer :  Heldy  that  there  was  enough  admitted  to 
retain  the  injunction.     The  Justices^  fyc.  vs.  The  Griffin 

and  W.  P.  P.  R.  Co .^ 246 

19.  It  is  not  necessary  to  allege  the  commission  of  a  fraud 
in  totidem  verbis.  If  the  bill  states  with  distinctness  and 
precision  facts  and  circumstances  which  in  themselves 
amount  to  a  fraud,  it  is  quite  as  unobjectionable  as  if  the 
very  term  itself  was  employed.  Shrine  vs.  Simmons  and 
wife 401 

20.  A  fund  is  in  the  hands  of  a  receiver,  appointed  on  a  bill 
which  has  been  dismissed  on  demurrer.  A  judgment 
creditor  files  a  bill,  alleging  that  he  has  levied  on  the 
property,  the  rent  of  which  constitutes  the  fund  in  the 
receiver's  hand,  to  which  property  a  claim  is  interposed 
at  Law,  and  still  pending ;  that  there  is  no  other  proper- 
ty of  defendant  in  fi.  fa.  to  levy  on,  and  that  there  are 
older  judgments  sufificient  to  absorb  the  proceeds  of  the 
property,  if  found  subject :  Held^  that  a  Court  of  Chan- 
cery will  order  the  fund  held  up  against  the  claim  of 
assignees  (purchasing  subsequent  to  the  date  of  the 
judgment)  to  await  the  farther  order  of  the  Court  upon 

the  result  of  the  trial  at  Law.     FieUiJS  vs.  Jones  et  al 418 
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21.  An  injunction  or  other  sworn  bill,  cannot  be  amended 
by  striking  aid  material  and  substantial  allegations  and 
charges.  They  are  to  be  corrected  by  the  addition  of 
explanatory  or  supplemental  statements.  Carey^  assignee^ 

vs.    Smith 539 

22.  Amendments  to  a  bill,  can  only  be  granted  when  the 
bill  is  defective  in  parties,  or  hi  the  prayer  for  relief,  or 
in  the  omission  or  mistake  of  a  fact  or  circumstance 
connected  with  the  substance,  but  not  forming  the 
substance  itself,  nor  repugnant  thereto ;  and  a  party 
under  the  privilege  of  amending^  is  not  to  introduce 
matter  which  will  constitute  a  nno  bill.     Ibid. 

23.  An  injunction  bill  wil^not  be  amended  unless  the 
proposed  amendments  are  distinctly  stated  to  the  Court, 
and  verified  by  the  oath  of  the  complainant,  nor  unless  a 
sufficient  excuse  is  rendered  for  not  incorporating  them 
in  the  original  bill,  and  the  application  to  amend 
must  be  made  as  soon  as  the  necessity  of  the  amend-' 
ments  is  discovered.     Snd. 

24.  An  amended  bill  is  considered  as  an  original  bilL 
Ibid. 

25.  The  general  rule  is,  that  where  parties  are  concerned 
millegal  agreements  or  other  illegal  transactions,  whether 
they  are  mala  prokibita  or  mala  in  se^  the  Court,  following 
the  rule  of  law  as  to  participators  in  a  common  crime,  will 
not  interpose  to  grant  any  relief,  acting  upon  the  well 
known  maxim,  ^^\Inpari  delicto^  potior  est  conditio  defendeniis 
et  possidentis.^^  In  all  such  cases,  the  rule  is  to  leave  the 
parties  where  it  finds  them,  giving  no  relief  and  no  coun* 
tenance  to  claims  of  that  character.     Ibid. 

26.  A  bill  filed  by  a  creditor  to  compel  the  execution  of  a 
irustj  is  not  a  bill  quia  timet^  nor   does  it  partake  of  the 


INDEX.  697 

nature   of  such   a  proceeding.     McDaugald  et  <d.   vs. 
Dougherty  et  al 670 

27.  Where  titles  to  property  are  disputed  before  a  Court 
of  Chancery,  a  Jury  alone  is  competent  to  determine  the 
real  truth  of  the  fact.     Ibid, 

28.  Neither  the  Chancellor  himself  nor  the  Master,  will 
undertake  to  decide  upon  antagonistic  claims  to  pro- 
perty.    Ibid, 

29.  The  duty  of  a  Master  is,  mainly,  to  investigate  accounts 
and  audit  them  ;  and  for  the  purpose  of  facilitating  their 
inquiries  and  rendering  them  more  effectual,  they  are 
empowered  to  examine  witnesses,  and  even  parties  to 
the  cause.     Ibid. 

30.  New  parties  may  be  introduced  by  amendment  to  the 
bill,  even  at  the  hearing,  and  it  is  utterly  immaterial, 
whether  they  are  made  plaintiffs  or  defendants.     Ibid. 

31.  Material  amendments  to  sworn  bills,  must  be  verified. 

md. 

32.  Every  amendment  is  an  indulgence  granted  by  the 
Court,  and  is  granted  to  the  mistake  of  the  parties,  and 
with  a  view  to  save  expense.     Bid. 

• 

33.  When  amendments  are  allowed,  it  should  be  upon 
such  terms  as  not  to  injure  others.     Ibid. 

34.  If  the  new  matter  will  affect  the  opposite  party  prejudi- 
cially, it  should  not  have  relation  back  to  the  time  of 
filing  the  original  bill,  but  the  suit  should  be  considered 
as  pending,  only  from  the  time  of  the  amendment. 
Ibid. 

35.  On  a  proper  case  made,  it  is  competent  for  the  Chan- 

VOL   XI    88 
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cellor  to  appoint  a  receiver  on  the  ex  parte  application  of 
the  complainant,  before  answer,  the  facts  being  verified 
by  his  affidavit.     WUliams  and  another  vs.  Jenkins 595 

36«  A  Court  of  Equity  will  appoint  a  receiver,  at  the 
instance  of  one  tenant  in  common  against  his  co-tenants, 
who  are  in  possession  of  undivided  valuable  property, 
receiving  the  whole  of  the  rents  and  profits,  and  exclud- 
ing their  co-tenants,  when  the  defendant  co-tenants 
are  insolvent.     3id. 

37.  The  general  rule  in  Equity  is,  that  all  persons  mate- 
rially interested,  either  legally  or  beneficially,  in  the  sub- 
ject matter  of  a  suit,  are  to  be  parties,  either  as  plainti&s 
or  defendants,  however  numerous  they  may  be.     Caretfj 
assignee,  vs.Hoxeyetal 645 

38.  There  are,  however,  exceptions.  When  the  parties 
are  beyond  the  jurisdiction,  or  are  so  numerous,  that  it  is 
impossible  to  join  them  all,  a  Court  of  Chancery  will 
make  such  a  decree  as  it  can  without  them.     Ibid. 

39.  Jfttmerousness  does  not  always  and  necessarily  consti- 
tute an  exception,  but  if  the  parties  in  interest  are  so 
very  numerous,  that  to  join  them  would  be  impractica- 
ble, without  almost  interminable  delays  and  other  incon- 
veniences, which  would  obstruct  and  probably  defeat  the 
purposes  of  justice,  it  is  an  exception  to  the  general 
rule.     Ibid. 

40.  The  death  of  a  party,  where  parties  are  numerous,  vnll 
not  authorize  the  complainant  to  proceed  until  his  rep- 
resentatives are  made  parties,  unless  the  numerousness 
is  exceedingly  great,  and  the  deaths  so  frequent,  that 
the  delays  incident  to  making  parties,  become  almost  in- 
terminable, and  obstruct  greatly  the  purposes  of  justice. 
Ibid. 
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41.  In  cases  where  the  parties  are  numerous,  and  the  rep- 
resentation of  a  deceased  party  is  suspended  by  litigsation^ 
an  exception  is  made,  and  the  Court  will  proceed  to  a 
decree,  if  it  can  be  done  without  prejudice.     Ibid. 

42.  In  such  a  case,  the  Court  must  be  fully  advised  by  al- 
legations in  the  bill,  or  by  proofs,  of  the  nature  and  con- 
dition of  the  litigation.     Ibid. 

43.  Whether  a  case  comes  within  the  exceptions,  is  a  ques- 
tion for  the  Chancellor,  in  the  exercise  of  a  sound  dis- 
cretion, under  all  the  facts  of  the  case.     Ibid. 

44.  When  a  complainant  seeks  to  surcharge  and  falsify  a 
stated  account,  returned  by  an  administrator  to  the  Court 
of  Ordinary,  the  burden  of  proof  is  upon  him ;  conse- 
quently, the  allegations  in  his  bill,  should  be  sufficient  to 
admit  the  evidence  for  that  purpose,  at  the  trial.  Shorter 
dal.  vs.  HargraveSj  administrator 658 

45.  Where  there  are  only  mistakes  and  omissions  in  a  stated 
account,  the  party  shall  be  allowed  no  more  than  to  sur- 
charge and  falsify ;  but  if  it  is  apparent  to  the  Court  that 
there  has  been  j^ot^  and  imposition  in  the  settlement  of 
the  account,  the  whole  may  be  opened.     Ibid. 

See  Mministratorsy  tfc.  8,  4,  7,  8.  Bill  of  Exceptions^  1. 
Debtor  and  Creditor^  1.  Guardian  and  Wardy  4.  Limita^ 
tion  ofJldvmSy  I.     TVespo^^,  1  fo  4. 

EQUITY  PRACTICE. 

1.  Where  a  bill  in  Equity  is  not  answered,  the  same  may 
be  taken  pro  confesso  at  the  second  term,  and  a  decree 
had  thereon.     Guerry  and  Wife  vs.  Durham  etal 9 

2.  The  failure  to  give  bond  and  security  previous  to  the 
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granting  of  an  injunction  is  no  cause  for  dismissing  a 
bill.     Ibid. 

3.  Under  the  amendatory  Act  of  1842,  the  Judges  of  the 
Superior  Court  may  grant  an  injunction  upon  such  terms 
as  in  their  discretion  the  case  may  require.  They  may 
dispense  with  security  altogether,  provided  it  be  not 
needed  for  the  protection  of  the  party  against  whom 
the  injunction  is  to  operate.     Ibid. 

4.  An  amendment  to  the  answer  (in  Equity)  by  way  of 
supplement,  will  be  allowed,  upon  the  ground  of  mistake 
as  to  facts  stated  in  the  original  answer,  more  particular- 
ly when  the  correction  is  not  prejudicial  to  the  complain- 
ant.    Mounce  vs.  Byars  et  al 180 

5.  It  is  competent  for  the  Judge  to  dismiss  a  bill  at  the 
trial,  upon  the  ground  that  the  complainant  has  introduc- 
ed 710  evidence  whatever  to  a  point,  which  according  to 
law,  he  must  prove,  to  entitle  him  to  recover.     Ibid. 

6.  If  there  is  any  evidence,  however  slight,  the  cause  ought 
to  be  submitted  to  the  Jury.     Ibid. 

7.  Where  an  order  was  taken  in  a  Court  of  Equity,  requir- 
ing a  defendant  to  answer  the  complainant's  bill  within 
ninety  days  or  the  bill  should  be  taken  pro  con/esso,  and 
the  defendant  having  failed  to  file  his  answer  within  the 
time  limited,  the  Court,  upon  cause  shoMH,  allowed  the 
defendant  to  file  his  answer  upon  payment  of  cost,  (the 
answer  being  full  and  satisfactory)  and  refused  to  per- 
mit the  complainant  to  take  the  bill  j7ro  confesso:  Held, 
that  this  was  a  matter  resting  in  the  sound  discretion  of 
the  Court,  which  the  Supreme  Court  will  not  control,  un- 
less flagrantly  abused.  Harwell  and  Wife  vs.  Ami' 
strong  et  al 328 
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8.  When  the  "usual  rule"  is  taken,  it  should  be  entered 
on  the  minutes  of  the  Court.  The  memorandum  on  the 
Bench  Docket  that  leave  was  granted  by  the  Court,  dues 
not  furnish  the  proper  evidence  that  the  rule  or  order 
was  actually  taken.     Ibid. 

9.  A  bill  being  filed  to  subject  certain  property  in  the  hands 
of  a  third  person  to  the  payment  of  judgments  in  favor  of 
the  complainants,  and  a  receiver  being  appointed  to  col- 
lect and  hold  the  rents,  issues  and  profits ;  on  demurrer, 
the  bill  was  dismissed  for  want  of  equity :  Heldj  that  the 
functions  of  receiver  ceased  inter  partes^  but  that  his  ac- 
countability continued  as  an  officer  of  Court,  and  that  the 
fund  itself  was  subject  to  the  order  of  Coui*t,  and  would 
rightfully  return  to  the  party  as  whose  fund  it  was  taken 
and  impounded,  unless  retained  upon  a  claim  properly 
made  known  and  presented  to  the  Chancellor.     Field  et 

al.  vs,  Jcmesetal 413 

10.  A  party  having  a  claim  upon  a  fund  so  situated  will  be 
heard  before  the  Chancellor,  pro  interresse  suoy  upon  a 
proper  application  made ;  and  he  will  pass  such  order 
as  will  comport  with  the  rights  of  all  the  parties  in  inter- 
est.    Ibid. 

11.  A  receiver  is  but  the  officer  of  the  Court,  and  is  not 
subject  to  the  process  of  garnishment.     Ibid. 

12.  When  the  Court  below,  on  a  showing  made  by  the  de- 
fendants that  they  had  been  unable  to  file  their  answers, 
refused  at  the  second  term  to  grant  an  order  to  take  the 
bill  pro  confesso :  Held,  That  the  Supreme  Court  will  not 
control  the  discretion  of  the  Court  below  in  such  a  case, 
especially  as  no  order  to  answer  the  bill  had  ever  been 
entered  on  the  minutes.     Dougherty  et  al.  vs.  Jones  et  al.  431 

13.  The  examination  of  parties  before  the  Master  in  Chan- 
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eery  in  this  State,  should  be  by  written  interrogatories 
settled  by  the  Master.     Dougherty  et  cd.  vs.  Janes  dal,,.  432 

14.  Proceedings  before  a  Master  in  Chancery,  are  in  the 
nature  of  an  informal  bill  in  Equity;  and  supervisory 
Courts  will  not  interfere  to  correct  their  errors,  unless 
substantial  defects  exist.  McDaugald  daLvs.  Doughef' 
iyei  d.,. 570 

15.  If  any  great  right  or  public  policy  has  been  violated  by 
the  Master,  relief  will  be  granted,  otherwise  not     Ibid. 

16.  This  extra-jiuiicial  mode  of  investigation  is  of  great  ad- 
vantage, by  relieving  a  Court  of  Chancery  from  the  per- 
formance of  burdensome  duties,  and  enabling  it  to  exer- 
cise its  regular  jurisdiction  in  a  muxsb  more  beneficial 
manner.     Mnd. 

17.  Notwithstanding  a  bill  is  filed  by  a  creditor  at  the 
instance  of  himself  and  all  others  who  may  wish  to  come 
in,  still  up  to  the  time  of  the  decree,  it  is  a  suit  only  be- 
tween party  and  party.     Snd. 

18.  The  complainant  up  to  that  time,  may  make  any  dis- 
position of  the  case  which  he  sees  fit,  and  the  defendant 
may  tender  satisfaction  and  compel  him  to  accept  it. 
Ibid. 

19.  Interrogatories  to  a  party  before  the  Master  are  in  the 
nature  of  interrogatories  in  a  bill  in  Chancery,  and  the 
answers  are  evidence  to  the  same  extent     Ibid. 

20.  According  to  the  practice  in  England,  and  such  is  the 
correct  practice  here,  a  party  interrogated  before  a  Mas- 
ter in  Chancery,  has  the  right  to  demand  that  the  ques- 
tions be  propounded  in  writing :  Miter j  as  to  witnesses. 
The  party  may  waive  this  privilege  and  submit  to  a  ma 
voce  examination,  and  it  will  be  good.     Ihid. 
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21.  If  one  general  exception  is  taken  to  the  Master's  cer- 
tificate approving  of  interrogatories,  and  the  Court  is  of 
opinion  that  one  only  of  the  interrogatories  ought  not  to 
have  been  approved,  the  exception  will  be  allowed;  but 
if  the  exception  is  that  the  Master  ought  not  to  have  al- 
lowed 071^,  then  if  one  was  proper  to  be  allowed,  the 
general  exception  fails  as  to  all.     Ibid. 

22.  An  application  to  let  in  a  party  to  defend,  after  an  or- 
der taking  the  bill  pro  confesso^  is  to  the  grace  and  favor 
of  the  Court,  and  resting  in  its  sound  discretion.  Still  it 
will  not  be  refused  upon  a  proper  excuse  being  render- 
ed and  cost  paid ;  provided  the  delay  has  not  been  ex- 
travagantly long,  and  provided  also  its  allowance  will 
not  work  a  greater  injury  to  the  plaintiff  than  its  refusal 
would  to  the  defendant     CajtUt et  d.  vs.  Torrarnx etal...  664 

23.  Ordinarily,  in  England,  a  party,  whether  plaintiff  or  de- 
fendant, who  had  made  default  at  the  hearing,  and  who 
had  thereby  suffered  his  bill  to  be  dismissed,  or  a  de- 
cree to  be  made  absolute  against  him,  was  relieved  upon 
the  payment  of  costs.     Ibid. 

24.  After  an  order  that  a  bill  be  taken  pro  confesso,  merely 
putting  in  an  answer  is  not  sufficient  to  set  aside  the 
order.    Ibid. 


See  Equity^  21  to  24. 


ERROR. 


1.  When  from  the  record  it  appears  conclusively,  that  the 
proper  decision  was  made,  the  proceeding  will  not  be 
reversed  on  error,  because  bad  reasons  are  given  for  it, 
unless  the  party  was  prejudiced  thereby.  Wyche  and 
Wife  vs.  Green 169 
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2.  In  general,  judgment  on  a  writ  of  error,  will  follow  suc- 
cess in  the  particular  issue.  It  is  proper,  however,  to  ex- 
amine the  whole  record,  and  to  adjudge  either  for  the 
plaintiff  or  defendant,  according  to  the  legal  right,  as  it 
may,  on  the  whole,  appear,  notwithstanding  or  without 
regard  to  the  issue  in  law,  which  may  have  been  raised 
and  decided  between  the  parties,  ^ephen^  {a  slave)  vs. 
The  State 225 

3.  Either  party  may  except  to  the  decision  of  the  Chancel- 
lor, during  the  progress  of  a  motion  before  him,  but  a 
writ  of  error  cannot  be  filed,  so  as  to  operate  as  a  super- 
sedtaSj  until  the  main  question  involved  in  the  original 
motion  has  been  decided ;  and  then  tlie  party  against 
whom  the  decision  of  the  main  question  involved  in  the 
orignal  motion  may  be  made,  may  except  to  such  decis- 
ion, file  his  writ  of  error,  and  include  therein  all  his  other 
exceptions,  taken  in  the  progress  of  the  motion.  Janes 
etal,  vs,  Dougherty 305 

4.  Where  an  ex  jmrie  application  had  been  made  for,  and  a 
writ  of  certiorari  granted,  but  before  a  decision  on  the 
merits,  a  writ  of  error  is  sued  out :  Heldy  that  it  was  sued 
out  prematurely.     Van  J\fess  vs,    Cheeshoroughy  Stams 

8r  Co 377 

See  Criminal  Law,  5.  Equity  Practice^  14,  15.  Practice 
Supr.  Courty  2. 


ESCROW. 


See  Bondy  1,  2, 3. 


ESTATE. 


See  Legacy. 
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ESTOPPEL. 


1.  A  fact  which  has  been  directly  tried  and  established  by  a 
Court  of  competent  jurisdiction,  cannot  be  contested  again 
between  the  same  parties  or  their  privies,  in  the  same  or 
any  other  Court.  A  judgment  or  decree,  is  an  estoppel 
to  the  parties  thereto,  and  their  privies,  if  it  relates  to  the 
same  subject  matter,  and  decides  the  question  in  issue. 
But  if  that  question  came  collaterally  before  the  Court, 
and  was  only  incidentally  considered,  the  jud{j;ment  or 
decree  is  no  estoppel.  Whether  the  question  now  in  is- 
sue was  embraced  in  the  judgment  or  decree,  cannot  be 
ascertained  by  inference  or  by  arguing  from  the  judg- 
ment or  decree.     Evansvs,  Birge 265 

2.  Query :  Whether  an  estoppel  by  judgment  or  decree, 
should  not  be  specially  pleaded  in  this  State.     Ibid. 

3.  A  party  is  not  estopped  from  denying  any  fad  which  is 
recited  in  a  Legislative  Act.  But  although  such  recitals 
are  not  conclusive^  they  should  be  treated  as  true  until 

the  contrary  appears.     Thornton  vs.  Lane 459 

4.  A  party  who  is  sued  and  confesses  judgment  in  a  par- 
ticular character,  is  estopped  from  denying  that  character 
afterwards.     Ibid. 

See  Bondy  1.     Gtutrdiany  1.     Trvsts  and  Irmtee^  1. 

EVroENCE. 

1.  To  an  action  on  a  warranty  of  soundness  of  a  slave  by 
an  administrator,  the  administrator  pleaded  a  release, 
and  proved  by  two  witnesses,  that  a  misunderstanding 
having  arisen  about  the  warranty,  the  purchaser  told  the 
witnesses  ^^  that  he  was  satisfied  about  the  negro,  as  he 
VOL.  XI  89 
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knew  him  better  than  the  administrator,  for  he  had  a 
wife  at  his  house:"  Held,  that  tliis  was  no  evidence  to 
support  the  plea,     ^ven  vs*  Beckom 1 

2.  It  is  admissible  for  a  witness  to  state  that  he  was  induced 
to  waylay  a  party  suspected  of  a  design  to  commit  a 
felony,  from  information  derived  from  a  negro.     Whaley 

vs.  The  State 123 

3.  As  a  circumstance  of  guilt,  it  is  competent  to  prove 
that  the  defendant  offered  to  bribe  one  of  his  guard,  in 
order  that  he  might  effect  his  escape.     Ibid, 

4.  Notwithstanding  a  witness  may  testify  that  the  confes- 
sions of  the  prisoner  were  mfule  under  threats,  still,  the 
Court  may  inquire  what  those  threats  were,  in  order 
to  ascertain  their  sufficiency  in  law,  to  exclude  the  con- 
fessions.    Ibid, 

5.  An  illegal  question  may  be  asked;  still, if  the  answer  is 
unexceptionable,  the  judgment  will  not  be  reversed  on 
that  account.     3id. 

6.  A  memorandum  made  in  pencil,  in  the  pocket-book 
taken  from  the  custody  of  the  accused  upon  his  arrest, 
may  be  read  in  evidence  without  proof  of  its  execution. 
Jbid. 

7.  Parol  evidence  is  incompetent  to  vary  a  trust  in  chattels, 
which  is  manifested  in  writing ;  where,  however,  the 
trust  is  discretionary,  parol  evidence  may  be  admitted  to 
show  how  that  disci  etion  was  exercised.  Simms^  admin- 
istratoVy  vs.    Smith 195 

8.  In  a  prosecution  for  a  rape,  the  fact  of  the   woman^s 
•  having    made    complaint,    soon   after  the   assault  took 

place,   is  evidence.     The  particulars  of  her  complaint, 
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however,  cannot  be  gone  into,  and  she  will  not  be  allow- 
ed to  name  tiie  prisoner,  as  the  peison  vho  committed 
the  injury,  unless  by  way  of  in/ormaiion  to  lead  to  his  ar- 
rest.    Stepkevy  (a  slave)  vs.  The  State 225 

9.  A  confession,  whether  made  upon  an  official  examina- 
tion, or  in  discourse  with  private  persons,  which  is  ob- 
tained from  a  defendant,  either  by  the  flattery  of  hope,  or 
the  impression  of  fear,  however  slightly  the  emotion  may 
be  implanted,  is  not  admiss\ble  evidence*     Mnd, 

10.  It  is  no  objection  to  the  competency  of  confessions, 
that  they  were  made  while  the  party  was  in  legal  impris- 
onme7iL     Ibid. 

11.  Negro  testimony  is  inadmissible  against  a  free  white 
person.  It  is  competent,  however,  to  state  that  certain  acts 
were  doney  in  consequence  of  information  received  from  a 
negro.     Grady  vs.  The  State 253 

12.  Where  a  draw  had  been  given  in  for  Wesley  Yarbor- 
ough's  orphans,  under  the  Land  Lottery  Act  of  this 
State,  and  a  grant  had  issued  to  them  in  that  capacity : 
Heldy  that  it  was  competent  to  show  by  parol  evidence, 
the  identity  of  the  persons  mentioned  in  the  grant,  and 
that  they  were  illegitimate^  for  the  purpose  of  showing 
that  their  illegitimate  half-brother,  was  their  heir  at  law, 
under  the  Act  of  1816.     Green  vs.  Barnwell   et  al 282 

13.  In  order  to  make  dying  declarations  admissible 
in  evidence,  the  deceased  must  not  only  be  actually 
in  extremisy  but  he  must  believe  that  he  is  in  a  dying 
condition.  And  this  consciousness  may  be  inferred, 
not  only  from  the  statements  of  the  party,  but  also  from 
the  nature  of  the  wound  and  other  circumstances. 
Campbdlvs.  TheStflte 363 
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14.  Wlien  a  prima  Jade  case  is  made  out,  the  evidence 
should  be  submitted  to  the  Jury,  it  being  an  issue  of  fad 
whether  or  not  the  declarations  were  made  in  the  imme- 
diate prospect  of  death.     Ihid. 

See  Consiabley  1.  Canstiiuiiony  3.  CorporaHonSy  10,  11. 
Criminal  LaWy  4,  6, 16, 17,24  to  28.  Equity  Pradicey  19. 
Estoppely  3,  4.  Guardian  and  Wardy  3.  Husband  and 
Wifty  4.  Registry.  Res  Gesta.  Sd-qff^y  1.  F«i- 
dor  and  Purchaser y  1.     Willy  1  to  9.     Witness. 

EXECUTION. 

1.  All  levies  of  chattels,  real  and  personal,  of  the  defend- 
ant, must  be  satisfactorily  accounted  for  before  an  exe- 
cution will  be  allowed  to  interfere  with  property  bought 
of  the  debtor  by  a  third  person  and  in  his  possession. 
Dougherty  vs.  Marsh  fy  Bryers 277 

2.  It  is  not  competent  for  a  Justices'  Court  to  re-open  a  j& 
fa.  which  has  been  entered  satisfied  by  the  sale  of  land, 

on  the  ground  that  the  entry  was  a   nullity;  no  title  to 
the  property  having  passed  to  the  purchaser.     Ibid. 

3.  Where  the  legal  effect  of  the  judgment  and  execution  is 
the  same,  any  verbal  variance  is  immaterial.     Ihomton 

vs.  Lane 459 

4.  The  indorsement  of  the  execution  by  the  Sheriff,  of 
"  nulla  honay^  is  not  even  prima  facte  evidence  of  its  re- 
turn on  that  day.     Ibid, 

5.  The  time  of  the  return  of  the  execution  is  a  matter  in 
paiSy  and  may  be  proven  by  parol.     Ibid. 

6.  The  Sheriff  may  enter  ^^  nulla  bonay^  on  a  f.fa.  and 
put  it  in  his  pocket,  and  keep  it  till  the  return  term,  to 
which  it  is  made  returnable.     Ibid. 


^ 
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7.  If  a  Sheriff  or  Constable^  having  in  his  hands  a  Ji.  fa. 
has  made  one  full  examination  for  goods  without  effect, 
he  may  return  the  execution  ^^  nuUa  bona.^'*     Ibid. 

8.  Where  an  original  execution  has  been  lost  or  destroyed, 
a  copy  should  be  established,  and  not  an  aliag  fi.fa.  is- 
sued.    Rushinvs.  ShieldsfyBall 636 

9.  Under  the  laws  of  this  State,  an  alias  fi.  fa.  can  only 
issue  upon  the  revival  of  a  dormant  judgment.     JhvL 

10.  If  an  execution  creditor,  having  the  oUtr  lien  upon  the 
fund  in  the  Sheriff's  hands,  allows  it,  by  his  consent  and 
direction,  to  be  applied  to  a  younger^,  fa,  to  the  preju- 
dice of  third  persons,  it  will  be  considered  an  extinguish- 
ment, pro  tantoj  of  the  creditor's  lien.  And  it  matters  not 
under  which  execution  the  money  was  raised  and 
brought  into  Court.    Ibid. 

See  Canstabley  1.  Illegality^  1,  2.  Sheriffs  3.  Tax  CoU 
lectors f  1,4^8.     Vendor  and  Purchaser ^  2. 


EXECUTORS. 


See  Administrators^  Ifc. 


FORGERY. 


See  Criminal  Law,  7,  8,  9. 


FORMER  RECOVERY. 


See  Estoppel,  1. 


FRAUD. 
1.  Fraud  and  damage  coupled  together,  wiU  entitle  the  in- 


710  INDEX. 

jured  party  to  relief  in  any  Court  of  justice.     Serine  vs. 
Simmims  and  Wi/e...., '.. 401 


See  WUlj  6. 


FRAUDULENT  CONVEYANCES. 


1.  The  fact  that  a  man  is  insolvent  when  he  transfers  his 
effects  does  not  make  tiie  conveyance  void,  and  the 
same  rule  applies  to  corporations  or  artificial  persons  as 
to  natural.     Thomionvs.  Lane f. 469 

GARNISHMENT. 

1.  A  receiver  appointed  by  a  Court  of  Equity,  is  not  sub- 
ject to  the  process  of  garnishment.  Field  et  al.  vs.  Jones 
etal 413 

GIFT. 

1.  To  transfer  property  by  gift,  there  must  be  a  deed  or 
instrument  of  gift,  or  an  actual  delivery  of  the  thing  to 
the  donee.     Wyche  and  Wife  vs.  Greene 159 


See  Charge  of  (he  Courts  1. 


GRANT. 


See  Evidencey  12. 


GUARDIAN  AND  WARD. 

1.  Where  a  guardian  for  two  orphan  children  retunrad  to 
the  Court  of  Ordinary,  as  a  part  of  their  estate,  a  negro 
slave,  and  annually  returned  the  hire  of  said  slave  for 
ten  consecniiTe  years :  jFfeU,  in  a  suit  by  one  of  the  os^ 
phans  after  her  intermarriage,  for  her  share  of  the  said 
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slave  and  his  hire,  that  the  ^lardian  w^s  estopped,  on  the 
ground  of  public  policy  and  good  faith,  from  denying  the 
title  of  the  orphans  to  the  slave,  and  showing  an  inde- 
pendent title  thereto  in  himself  anterior  to  his  appoint- 
ment as  guardian.  Scotty  admin istratoTj  vs.  Haddock  and 
Wi/e 258 

2.  A  guardian  in  this  State  of  the  person  and  property  of 
an  infant  ward,  has  the  same  right  to  judge  as  to  what 
are  necessaries  for  his  ward,  according  to  her  estate  and 
position  in  society,  that  a  parent  has  for  his  child.  JVtcA- 
olsonand  Wi/e  vs.  Spencer 607 

3.  Whenever  it  appears  that  such  infant  ward  has  a  guar- 
dian, who  has  furnished  her  with  such  necessaries  as  in 
his  judgment  he  regarded  ample  and  proper  for  her 
support,  according  to  her  age  and  condition,  a  trades- 
man who  seeks  to  recover  the  amount  of  a  bill  of  arti- 
cles furnished  such  infant  ward,  in  addition  to  those  fur- 
nished by  her  guardian,  must  show  the  condition  and 
estate  of  the  ward,  and  the  articles  of  necessity  provided 
by  the  guardian,  and  that  the  same  were  not  sufficieni  for 
her  support,  and  that  the  additional  articles  were  neces- 
sary for  sui.*h  support.  In  such  a  case  die  burden  of 
proof  is  on  the  plaintiff]  and  not  on  the  defendard.     Ibid. 

4.  In  this  State,  an  infant  who  has  a  guardian  appointed 
and  qualified,  according  to  the  provisions  of  the  Act  of 
1820,  may  maintain  a  suit' in  Equity  by  such  guardian. 
Shorter  et  al.vs.  HargroveSy  administrator 668 

HEIRS. 

See  Administrators^  tfc.  5. 

HIKES,  R.  K. 

Procecdmgs  on  his  death * 133 
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HUSBAND  AND  WIFE. 

1.  Where  the  husband  and  wife  are  sued  in  the  same  action 
for  a  tort  committed  by  the  wife  during  the  coverture: 
Heldy  that  it  is  necessary  that  the  wife  be  served  with 
process ;  but  if  she  appears  and  pleads  to  the  merits, 
she  waives  her  right  to  except  to  the  want  of  service, 
and  will  be  bound  by  a  judgment  rendered  in  the  case 
against  her.     Smith  and  anoi/ter  vs.  Taylor  and  Wife..,^,    20 

2.  If  a  distributive  share  of  an  intestate's  personal  estate 
accrue  to  a  married  woman  during  coverture,  and  the 
husband  dies  before  distribution  is  made,  and  without 
any  act  on  his  part  reducing  it  to  possession,  it  survives 
to  the  wife.  ChappeU^  admmistratofj  vs.  Stallings  and 
Wife 25 

3.  H  died,  leaving  a  widow  and  ten  children,  and  a  paper 
purporting  to  be  his  last  will  and  testament.  He  be- 
queathed the  whole  of  his  estate  to  mne  children ;  upon 
the  division,  the  husband  of  one  of  the  daughters  re- 
ceived two  negroes;  aAer  the  death  of  the  husband,  the 
probate  of  the  will  was  revoked,  and  an  intestacy 
declared,  on  account  of  the  insanity  of  the  testator,  and 
the  two  negroes  were  returned  to  the  administrator:- 
Held^  that  the  possession  of  the  negroes  by  the  husband, 
was  not  such,  under  the  law,  as  caused  his  marital  rights 
to  attach,  but  the  same  belonged  to  the  wife,  by  virtue  of 
her  survivorship.     Ibid. 

4.  Cohabitation  is  presumptive  evidence  of  the  wife's  air- 
thority  to  contract,  and  it  is  for  the  husband  to  rebut  the 
presumption,  by  showing  that  the  goods  were  supplied 
under  such  circumstances  that  he  is  not  bound  to  pay  for 
them ;  but  where  the  husband  and  wife  are  living  apart, 
the  onus  lies  the  other  way,  and  it  is  for  the  tradesman 
to  show  that  the  separation  has  taken  place  under  such. 
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circumstances  as  will  render  the  husband  liable.     Mifrh- 

ell  vs.  Ireanor • 324 

6.  Subsequent  provision  made  by  the  Court  for  past  alimo- 
ny will  not  bar  the  right  of  recovery  for  goods  previous- 
ly furnished.     Urid. 

6.  If  the  tradesman  supplies  the  goods  to  the  wife,  and 
gives  the  credit  to  her,  the  husband  is  not  liable.     Ibid. 

7.  Whether  the  credit  was  given  to  the  wife  or  the  hus- 
band, is  a  question  of  fact  for  the  Jury.     Ibid. 

8.  If  by  a  marriage  contract,  property  is  vested  in  trustees 
for  the  benefit  of  the  husband  and  wife  and  the  fmit  of 
the  marriage,  and  subsequently  an  absolute  divorce  is 
granted  to  the  husband,  the  wife  may,  after  the  divorce, 
by  proper  conveyances,  (the  trustees  being  pajties  there- 
to,) transfer  all  her  rights  and  interests  under  the  mar- 
riage contract,  to  her  former  husband,  she  being  qvoad 
hoc  a  feme  sole  and  sw -juris.     McBride^  admimstraimy  ^'c. 

vs.-  Greenwood  et  al 379 

9.  A  conveyance  by  the  wife,  of  all  her  interest  under  the 
marriage  contract,  does  not  estop  her  from  claiming  the 
same  property  subsequently,  as  the  heir  or  distributee  at 
law  of  her  (ihild,  the  fruit  of  the  marriage,  who  took  tlie 
property  in  fee  under  the  marriage  contract.     Ibid. 

SeeJudgmentj  1.  Limitation  of  AdymSy  4  to  7.  Trusts, 
^c.  1. 

IDENTITY. 

See  EvidencBj  12.    Practice  Superior  Qmi^  4( 

vm.  XI  90 
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ILLEGALITY. 

1.  Upon  affidavit  of  illegality,  the  validity  of  a  judgment 
cannot  be  inquired  into.     Manghamvs.  Reed 137 

2.  If  the  defendant  makes  an  affidavit  of  illegality  which 
is  insufficient  in  law  to  arrest  the  Ji.  fa.  the  Sheriff  is 
justified  in  disregarding  it  and  proceeding  with  the  sale 

of  the  property.     SuUioan  and  another  vs.  Hemdan 294 

INDICTMENT. 
See  Oriminal  Law,  1,  3, 4,  7, 13,  15,  16, 22,  24, 25. 
INDORSER  AND  INDORSEMENT. 

1.  Every  indorser  of  a  promissory  note  warrants  that  the 
note  is  valid,  and  that  the  maker  is  liable  to  pay  it 
McMillvs.KnoU 142 

2.  Upon  a  qualified  indorsement  to  be  liable  in  the  second 
instance  only,  if  the  note  has  been  previously  paid  by 
the  maker,  a  right  of  action  accrues  immediately,  in  favor 
of  the  holder  against  the  indorser.     Sdd, 

See  Bankrupt  Law,  2.     Promissory  JfoieSy  1. 

INFANT. 

See  Guardian  and  Ward,  4.  Limitation  qf,^dions,  4  to  7. 
Etofe,  1,  2,  3. 

INJUNCTION. 

See  Equity  Practice^  2, 3.     Surety y  1.     Trespass,  ito4. 
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INSANITY. 


See  WiUyliod. 

INSOLVENT  DEBTORS. 
See  FratuhUent  Conveyances^  1.     TaXj  fyc.  2,  3. 

JUDGE. 

1.  Where  the  Judge  of  the  Superior  Courts  of  any  one  of 
the  Circuits  in  this  State,  is  a  party  to  a  suit,  or  interest- 
ed therein,  the  Judge  of  any  other  Circuit  has  jurisdic- 
tion to  preside  at  the  trial  of  the  same ;  notwithstanding 
the  Justices  of  the  Inferior  Court  may  preside  therein  as 
provided  by  the  Statute.     Winter  vs.   The  Muscogee  R. 

R.  Co 438 

2.  A  Judge  may  confess  a  judgment  against  himself  in  a 
suit  in  his  own  Court,  to  which  he  is  a  party.     Thornton 

vs.  Lane 459 

See  Charge  of  Court,  Criminal  Law^  5.  Practice  Supe- 
rior Courts  1. 

JUDGMENT. 

1.  Where  a  married  woman  petitioned  the  Court  of  Chan- 
cery for  the  appointment  of  a  trustee  to  protect  what  she 
supposed  was  her  separate  property,  and  such  trustee 
was  appointed  and  accepted  the  trust :  Held,  that  such 
judgment  did  not  prejudice  the  legal  rights  of  the  hus- 
band to  such  property,  he  being  no  party  to  it,  nor  his 
creditors,  nor  a  bona  ^fide  purchaser  from  him.  Bryan, 
Trustee,  vs.  Duncan , 67 

2.  A  judgment  rendered  by  a  Court  not  having  jorisdfe- 


453 
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tion  of  the  person  or  subject  matter,  is  void,  and  may 
be  i 111  peached  wlienever  and  wherever  it  is  sought  to  be 
used  as  a  valid  judgment.  The  Central  Bank  vs.  Gtb- 
son 

See  MminisiratorSj  tfc.  5.     Estoppel^  1,  4.     Ulegaliiy^  1. 
Judge^  2.     Vendor  and  Purchaser,  2. 

JURISDICTION. 


1.  Where,  by  an  Act  of  the  Legislature,  certain  commis- 
sioner-s  were  authorized  to  assess  the  damages  which  the 
owners  of  town  property  might  sustain  by  the  removal 
of  the  County  site :  Heldy  that  such  commissioners  hai 
no  jutisdiction  to  try  the  question  of  title  to  land;  un- 
der the  Constitution,  that  jurisdiction  being  vested  io  the 
Superior  Court.     Siraiigevs,  Bell 103 

2.  It  is  not  competent  for  a  Justices'  Court  to  re-open  a^. 
fa,  which  has  been  entered  satisfied  by  the  sale  of  land, 

on  the  ground  that  the  entry  was  a  nullity,  no  title  to 
the  property  having  passed  to  the  purchaser ;  jurisdic- 
tion over  the  subject  matter  being  restricted  exclusively 
by  the  Constitution  of  the  State  to  the  Superior  Courts. 
Dmgheriy  vs.  Marsh  ^  Bryers 277 

3.  The  clause  in  the  Constitution  of  Greorgia,  which  re- 
quires all  civil  cases  to  be  tried  in  the  County  wherein  the 
defendant  resides,  applies  to  corporations  as  well  as  na- 
tural persons.     The  Central  Bank  vs.  Chbsim 453 

4.  The  Central  Bank  is  suable  alone  in  Baldwin  County, 
and  a  judgment  rendered  against  it  in  the  County  of 
Muscogee,  by  consent  of  the  Director,  waiving  the  juris- 
diction, is  void,  both  as  to  third  persons  and  inter  partess 
Ibid. 

&  pQBMQt  €aiu)at  ix>&fiBr  jurisdiooon  in  a  Court*  which  it 
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does  not  possess  by  law,  and  a  judgment  rendered  by  a 
Court  under  such  consent,  is  void  as  to  third  persons. 
Ibid. 

6.  Whether  void  as  between  the  parties?    Query. 

7.  When  the  Court  has  jurisdiction  of  the  person  and  sub- 
ject matter,  and  the  defendant  has  some  privilege  which 
exempts  him  from  the  jurisdiction,  he  may  waive  the 
privilege,  and  in  so  doing  will  be  bound  by  the  judg- 
ment    Ibid. 

See  Judge^  1,  2. 

JURY. 

1.  Where  a  Juror  has  been  put  upon  triors  and  they  have 
retired  to  make  up  their  verdict,  it  is  not  proper  to  move 
the  Court  to  send  written  instructions  to  the  triors  to  pro- 
pound to  the  Juror  a  particular  interrogatory  for  the  pur- 
pose of  establishing  his  disqualification ;  the  proper 
course  is  to  have  the  triors  brought  into  open  Court  and 
instructed  publicly  and  in  the  presence  of  both  parties, 
touching  the  wtiole  matter.      Whaley  vs.  State 123 

2.  Citizens  of  a  County  are  competent  Jurors  to  try  an  issue 
made  on  an  execution  issued  against  the  Tax  Collector 
and  his  sureties,  for  the  County  Taxes  not  collected  and 
paid  over  according  to  law.     Bassd  d  al.  vs.  Governor^ 

tfc 207 

3.  According  to  the  provisions  of  the  Acts  of  1799  and 
1810,  providing  for  the  trial  of  causes  by  a  special  Jury, 
the  parties  are  entitled  to  at  least  eighteen  impartial  Grand 
Jurors,  from  which  to  select  a  special  Jury,  and  when  the 
list  of  Grand  Jurors  furnished  by  the  Clerk,  shall  be  reduc- 
ed to  a  less  number  than  eighteen,  by  challenges  for  causey 
it  is  the  duty  of  the  Court  to  direct  the  ShjeriiT  or  his 
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Deputy,  to  summon  talesmen^  so  as  to  furnish  the  parties 
with  a  pannel  of  at  least  eighteen  impartial  Grand  Jurors. 
WivieT  V8,  The  Muscdgee  Railroad  Co 438 

See  Charge  of  the  Courts  1.  Criminal  IxuOj  12, 15.  EmiUy, 
18.  JVew  Trial  J  2,  8.  Oo/A,  1  2  Practice  Supr. 
Qmrty  1, 2. 


JUSTICES'  COURTS. 


See  Jurisdiction,  2. 


LAW. 


1.  What  is  atdhority  in  this  State,  and  what  opinion  merely, 
considered.     Thornton  vs.  Lane 459 

LEGACY  AND  LEGATEE. 

1.  Where  the  will  of  a  testator  contained  the  following  be- 
quest :  "  I  lend  to  my  niece,  M.  E.,  one  negro  girl  and  her 
increase,  Corboro,  during  my  niece's  natural  life,  and  at 
her  death,  to  the  lawful  issue  of  her  body ;  and  in  case 
my  niece  should  die  without  issue  or  a  minor,  then  it  is 
my  will  and  desire,  that  this  negro  girl  Corboro,  and  her 
issue  should  revert  to  my  niece  Nancy,  and  ifi  like  man- 
ner, to  the  lawful  issue  of  her  body :  Held,  that  the  word 
kndy  was  equivalent  to  the  word^Ve,  and  vested  such  an 
estate  in  the  legatee,  as  on  her  intermarriage,  would 
vest  the  marital  rights  of  her  husband,  and  render  it  lia- 
ble for  his  debts.     Bryan,  trustee,  vs.  Duncan 67 

LIEN. 

1.  A  lessee  of  steam  saw  mills,  is  neither  agent  nor  superintend 
dent,  in  contemplation  of  the  Act  of  1842.  He  may 
create  a  lien  on  the  property  for  services  rendered,  or  for 
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supplies  furnished  the  mill  during  his  occupancy,  to  the 
extent  of  his  unexpired  term,  but  no  further.  The  ten- 
ant cannot,  by  his  contracts,  encumber  the  reversion. 
Harmon  et  al.vs.JiUen 46 

2.  In  a  bill  filed  against  subsequent  purchasers,  to  enforce 
the  vendor's  lien,  the  Court  may  dismiss  the  bill  at  the 
trial,  if  there  be  no  evidence  whatever  of  notice  of  the  lien. 
Motmcevs.  Byarsetal 180 

3.  Notice  of  the  vendor's  lien,  brought  home  to  the  agent 
of  the  purchaser,  is  constructive  notice  to  the  purchaser. 
Ibid. 

See  Execution^  10. 

LIMITATION  OF  ACTIONS. 

1.  Where  a  bill  was  filed  by  the  cestui  que  trust  against  the 
trustee,  for  the  execution  of  an  express  trust  :^  Held^  that 
tp  make  the  Statute  of  Limitations  available  on  demur- 
rer as  a  bar,  it  must  affirmatively  appear  on  the  face  of 
the  bill,  that  the  period  of  time  prescribed  by  the  Statute 
had  elapsed,  from  the  time  of  the  alleged  conversion  of 
the  assets,  before  the  filing  of  the  bill.  BaUk  d  al.  vs, 
Durham 17 

2.  Where  a  trust  is  executory  and  acknowledged  as  a  con- 
tinuing subsisting  trust,  there  is  no  starting  point  for  the 
operation  of  the  Staute  of  Limitations.  And  it  never  will 
begin  to  run,  until  the  trust  is  terminated  by  the  separate 
act  of  one  of  the  parties,  or  the  joint  act  of  both.  SimmSy 
administrator^  vs.  Smith 195 

3.  The  Statute  of  Limitations  does  not  run  against  a  direct 
or  express  trust,  sq  long  as  the  trust  continues,  and  is 
acknowledged  to  be  a  coniirming  subsisting  trust ;  but 
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when  the  trust  is  denied  by  the  trustee,  and  he  claims  to 
hold  the  trust '  funds  or  the  trust  property  as  his  owd, 
adversely  to  his  cestui  que  irusi^  the  latter  having  knowl- 
edge of  that  fact,  the  Statute  will  begin  to  run  in  favor  of 
such  trustee  frorc  the  time  of  such  adverse  claim  or  pos- 
session.    ScoU^  admr.  vs.  Haddock  and  Wife 258 

4.  Where  there  are  two  or  more  co-existing  disabilities  in 
the  same  person,  at  the  time  the  cause  of  action  accrues^ 
as  infancy  and  coverture,  the  Statute  does  not  run  until 

ali  are  removed.     Ibid. 

% 

6.  But  where  there  exists  but  one  disability  at  the  time 
the  cause  of  action  accrues,  other  dnabilities  arising  af' 
terwards  cannot  be  tacked  to  the  first  disability,  so  as  to 
prevent  the  operation  of  the  Statute.     Ibid. 

6.  Disabilities  which  bring  a  person  within  the  exception9 
of  the  Statute,  cannot  be  piled  one  upon  another,  so  as 
to  defeat  its  operation  ;  but  a  party  claiming  the  benefit  of 
the  proviso  in  the  Statute,  can  only  claim  the  benefit  of 
the  disability  which  existed  when  the  cause  of  action 
acerued.     Brid, 

7.  Thus^  where  a  bill  was  filled  by  husband  and  wife,  io 
recover  the  property  of  the  wife,  in  the  hands  of  her 
guardian,  the  latter  having  repudiated  the  trust  and  claim- 
ed the  property  as  his  own,  such  adverse  claim  of  the 
guardian  being  asserted  during  the  coverturey  and  after 
the  vrife  was  twenty-one  years  of  age :  Heldy  that  the 
wife  was  protected  from  the  operation  of  the  Statute  of 
Limitations,  she  being^a  /erne  covert  at  the  time  tbe 
cause  of  action  accrued.     Bid. 

8.  Where  the  maker  of  a  promissory  note  was  a  non-resi- 
dent at  the  time  of  its  execution,  but^  returned  to  the 
State  df/ikr  «b  mofarjt^f  90  that  he  could  have  beaa  oueiii 
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thereon :  Heldj  that  the  Statute  of  Limitations  commenced 
to  run  against  the  holder,  from  the  time  of  the  return  of  the 
maker  into  this  State,  so  that  a  suit  could  have  been  in- 
stituted against  him  thereon .     Howell  vs.  Burnett 303 

See  Corporations^  6. 

MANDAMUS. 

1.  A  writ  of  mandamtis  or  prohibition,  will  not  be  granted 
by  the  Supreme  Court  to  one  of  the  Judges  of  the  Supe- 
rior Court,  when  acting  as  Chancellor,  to  restrain  him 
from  hearing  and  adjudicating  a  motion  made  before  him, 
on  the  ground  that  one  of  the  parties  has  excepted  to  his 
decision,  on  a  point  made  before  him,  during  the  hear- 
ing and  progress  of  such  motion^  and  sued  out  a  writ  of 
error  thereon,  and  filed  bond  &c.,  according  to  the 
Statute  ;  there  being  no  decision  upon  ike  main  question  in- 
volved in  the  original  motion  made  before  him,  Jones  et 
al.  V3*  Dougherty. .,i 305 

MARRIAGE  CONTRACT. 

1.  The  parties  to  a  marriage  contract  may,  by  the  consent 
of  the  trustee,  dispose  of  their  own  interest  under  the 
contract.  They  cannot  defeat  the  interest  of  remain- 
dermen, not  parties  to  the  agreement.  McBride^  admin" 
istratory  vs.  Greenwood etal.* 379 

See  HuAand  and  Wife,  8,  9. 

MASTER  IN  CHANCERY. 

See  Equiiy  27,  28,  29.     Equity  Practice^  13,  rf  seq. 

VOL  XI    91 
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MERIWETHER,  HON.  JAS.  A. 

Proceedings  on  his  death 310 

MISTAKE. 
See  Bill  of  Excejdions^  I.    Equity ^  A  to  14, 45. 

MORTGAGE. 


See  Surety y  1. 


NEW  TRIAL. 


1.  Where  there  has  been  evidence  in  a  cause  submitted  to  the 
Jury  on  both  sides,  which  is  very  conflicting,  and  no  rule  of 
law  violated  in  its  admission,  it  is  error  in  the  Court  to 
grant  a  new  trial  on  the  ground  that  the  verdict  is  con- 
trary to  evidence.  The  Jury,  in  such  cases,  are  the  ex- 
clusive judges,  as  to  the  weight  of  evidence  and  the  cred- 
ibility of  witnesses.     Walker  vs.  Walker 203 

2.  Where  a  Juror  has  been  impannelled  to  try  a  cause, 
and  during  the  trial,  and  before  he  has  rendered  his 
verdict,  he  shall  be  entertained  by  either  of  the  parties 
at  their  expense^  and  the  verdict  is  found  in  favor  of  the 
party  so  entertaining  the  Juror,  the  verdict  will  be  set 
aside.     Ibid. 

3.  In  a  case  where  the  verdict  of  the  Jury  was  in  favor  of 
the  defendant,  and  there  was  no  evidence  applicable  to  the 
issue  made  by  the  pleadings  in  his  favor,  and  there  was 
evidence  in  favor  of  the  plaintiff,  a  new  trial  will  be  award- 
ed, upon  the  ground  that  there  was  no  evidence  to  sus- 
tain the  verdict.     Ilamjjfoji  vs.    Thomas^  administrator.,,  317 

4.  If  illegal  testimony  be  admitted,  a  new  trial  will  not  be 
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granted,  provided  it  is  clear  that  there  was  evidence  suffi- 
cient before  the  Jury,  to  authorize  the  verdict,  indepen- 
dent of  the  illegal  testimony.  Murphy  vs.  The  JnsticeSyfyc.  331 

5.  Where  the  evidence  is  contradictory,  as  to  whether  or 
not  the  dying  declarations  were  made  with  the  conscious- 
ness that  the  declarant  was  in  articulo  mortis^  the  Court 
will  not  interfere  with  the  verdict  of  the  Jury  and  grant  a 
new  trial,  especially  where  it  is  satisfied  that  the  finding 
was  warranted  by  the  proofs.     Campbell  vs.  The  State...  363 

6.  Where  verdicts  were  manifestly  against  evidence,  they 
have  not  been  permitted  to  be  disturbed,  unless  they 
evinced  by  their  gross  injustice,  passion,  partiality  or 
prejudice.     Thornton  vs.  Lane 469 

7.  The  Supreme  Court  will  be  equally  vigilant  in  upholding 
the  power  of  the  Court;  and  if  the  Jury  decide  the  law 
dijBFerently  from  the  Court,  a  new  trial  will  be  awarded, 
toties  quoties.     Ibid. 

8.  It  is  not  good  ground  for  a  new  trial,  that  a  Juryman 
had  said  before  the  trial,  "  if  the  evidence  was  as  he  had 
heard  it,  the  prisoner  was  guilty  and  would  be  hung." 
Miichwnvs.  TheSUxU ^ 615 

See  Charge  of  (he  0(ywrt,     Equity^  17.     SedtuUiony  2. 

NOTICE. 
See  Lienj  3.     Vendor  mid  Purchaser ,  1,  2. 

NOTICE  TO  SUE. 
Sec  Promissory  Jfotes,  1. 
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OATH. 


1.  The  oath  administered  to  Special  Juries,  on  appeals  in 
Common  Law  cases,  is  that  which  was  originally  pre- 
scribed for  the  Jury  in  Equity  cases.  ITiomUm  vs. 
Lane 459 

2.  The  word  "  equity,"  in  the  oath,  is  synonomous  with 
"  law,"  and  does  not  mean  some  undefined  and  unde- 
finable  notion,  which  the  Jury  may  entertain  of  the  jus- 
tice of  the  case,  but  a  system  of  jurisprudence,  governed 
by  established  rules,  and  bound  down  by  fixed  precedents. 
The  Special  Jury  is  sworn  to  try  the  cause  "  according 
to  equity,  and  the  opinion  they  entertain  of  the  evidence," 
and  not  their  opinion  of  equity y  as  well  as  the  evidence, 
Ibid. 


PARENT  AND  CHILD, 


See  Seduction. 


PARTIES. 


See  Adminisiraiorsy  t^c.  7.    Equity  Practice^  19,  20.    Equity ^ 
29,  37  to  43.     Guardianand  Wordy 4. 

PLEADING,    ' 

1.  A  plea  that  before  the  right  of  action  accrued  upon  the 
note  which  is  sued  on,  to  wit :  in  May,  1843,  the  defen- 
dant became  a  bankrupt  within  the  true  meaning  and  in- 
tent of  the  Act  of  Congress,  in  1841 ;  and  that  by  reason 
thereof,  the  debt  which  is  the  foundation  of  the  action, 
is  fully  discharged,  and  its  recovery  completely  barred, 
is  sufficient  to  admit  the  certificate  of  discharge.  Mc-  . 
Mel  vs,  Knott 142 
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2.  If  it  was  defective,  the  case  being  in  the  last  resort,  the 
defendant  should  be  allowed  to  amend.     Ibid. 

3.  The  party  guilty  of  the  first  faulty  pleading  cannot  de- 
mand a  repleader.     Sephenj  {a  slave)  vs.  The  State 225 

4.  Where  a  repleader  is  awarded,  no  error  ought  to  be  left 
upon  the  record.     Bid. 

5.  Where  the  declaration  is  upon  a  ilomestic  judgment,  ren- 
dered in  a  Court  of  record,  the  plea  of  "  nul  tiel  record?^ 
should  conclude  with  a  verification  to  the  Court  only : 
Miter  J  where  the  suit  is  upon  a  ^retg^n  judgment,  or  the 
judgment  of  a  Court  not  of  record.     ThamUm  vs.  Lane..  459 

6.  The  plea  of  "  md  tiel  record^^  can  only  be  pleaded 
to  a  record  which  is  the  gist  or  foundation  of  the  record, 
and  not  to  a  record  which  is  stated  as  inducement  only. 
Ibid. 

7.  A  sale  of  property  by  an  executor  is,  pro  tanto^  an  adminis- 
tration, and  he  becomes  chargeable,  and  may  sue  for 
the  purchase  money  in  his  personal  character,  or  in  his 
representative  character  as  exectdor ;  and  when  the  action 
is  in  the  latter  form,  the  descriptive  allegations  are  mat- 
ters of  substance,  and  it  cannot  be  converted  into  an  action 
in  his  individual  right,  by  striking  them  out  as  descriptio 
persona.    Aliter^  where  he   describes   himself  executor^ 

ifc.     Gilbert  vs.  Hordwick 699 

See  Estoppely  2.     Husband  and  Wife^  1.    Process. 

PRACTICE  (SUPERIOR  COURT.) 

1.  As  to  the  fight  of  the  Court  to  interfere  in  directing  and 
controlling  the  litigation  before  it.  Query  9  Haskhts 
vs.  The  State 92 
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2.  The  relative  duties  of  the  Jury  and  the  counsel  in  a  cause, 
stated.     Garriton  vs,  Wikoxson 154 

3.  It  is  not  only  the  privilege  of  the  Court,  but  its  solemn 
duty,  to  interrupt  counsel,  when  misstating  the  testimony 

to  the  Jury,     Grady  vs.  The  Slate 263 

4.  The  question  of  identity  is  a  question  of  fact  to  be  sub- 
mitted to  a  Jury,  and  where  there  is  any  evidence  of  that 
fact,  a  nonsuit  vnll  not  be  awarded.     Greene  vs.  BamweU 

el  al 282 

5.  It  is  the  duty  of  the  Court  to  administer  justice  accord- 
ing to  law.  And  it  is  irregular  and  improper  to  call  up- 
on counsel  to  waive  any  legal  right,  in  the  presence  and 
hearing  of  the  Jurj,  who  are  charged  with  the  case. 
Terry  ei  al.  vs.  Bn^ngton  and  another... 337 

6.  It  is  error  in  the  Court,  when  requested  to  prevent  it,  to 
permit  counsel  to  comment  on  facts,  in  their  argument  to 

the  Jury,  not  in  evidence.    Mitchum  vs.  The  Stale. 615 

See  ^^tppedj  1.  Criminal  LaWy  10,  23.  Exeadiony  8,  9. 
Solicitor  General^  1.    ■ 

PRACTICE  (SUPREME  COURT.) 

1.  Some  general  observations  as  to  the  mode  of  citing  au- 
thorities in  the  Supreme  Court.  SimimSj  administraiorj  vs. 
Smilh : 195 

2.  Parties  are  not  entitled,  as  ofrighty  to  re-argue  upon  an- 
other writ  of  error,  points  which  already  have  been  sol- 
emnly adjudicated.     Thornton  vs.  Lane 459 

See  Error,  3. 
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PROCESS. 

1.  Process  signed  by  a  Deputy  Clerk  of  the  Superior 
Court,  is  as  valid  and  sufficient  inlaw,  as  if  signed  by  the 
principal  Clerk.     Goodwyn  vs.  Goodicyn 178 


PROHIBITION. 


See  Mandamus y  1. 


PROMISSORY  NOTE. 


1.  An  indorser  of  a  promissory  noiej  where  the  maker  resides 
out  of  the  SiatCj  is  not  discharged,  if  the  creditor,  an  request y 
neglects  to  proceed  against  the  principals,  until  the  note  is 
barred  as  to  them  by  the  Statute  of  Limitations,  there 
being  no  offer  of  indemnity  to  the  holder,  against  the  con- 
sequences of  risk,  delay  or  expense.     Prior  vs.  Gentry,.  303 

See  Limitation  q/  Adixmsy  8. 

RAILROADS. 

1.  Where,  by  an  Act  of  the  Legislature,  passed  in  1845, 
a  Railroad  charter  was  granted  to  a  Company,  to  build 
a  road  between  certain  points  therein  designated,  and 
afterwards,  in  1848,  the  defendant  subscribed  for  100 
shares  of  stock  in  the  Company ;  and  in  1850,  the  Leg- 
islature passed  an  Act,  amending  the  original  charter,  by 
which  the  eastern  terminus  of  the  road  was  changed, 
running  the  road  in  a  different  direction  from  that 
contemplated  by  the  original  charter,  and  connect- 
ing it  with  another  road :  HeW,y  that  this  was  such  a  mor 
Urial  alteration  of  the  original  contract,  as  would  release 
the  defendant  from  his  stock  subscription,  unless  his  as^ 
sent  to  such  alteration  could  be  shown.  Winter  vs. 
The  Muscogee  Railroad  Co 438 

See  Corporations, 
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REMAINDERMEN. 

See  Marriage  Contrady  1. 

RES  GESTiE. 

1.  Declarations,  to  be  a  part  of  the  res  gesUe,  must  be  co- 
temporaneous  with  the  main  fact :  but  to  be  cotempora- 
neous,  they  are  not  required  to  be  precisely  concurrent 
in  point  of  time.  If  the  declarations  spring  out  of  the 
transaction  ;  if  they  elucidate  it,  if  they  are  voluntary  and 
spontaneous,  and  if  they  are  made  at  a  time  so  near  to 
it,  as  to  preclude  reasonably,  the  idea  of  deliberate  de- 
sign, then  they  are  to  be  regarded  as  cotemporaneous. 
MUchumvs,  The  State 615 

See  Criminal  LaWy  27. 

SEDUCTION. 


1.  A  father  can  maintain  an  action  for  the  seduction  of  his 

daughter,  living  with  him,  and  under  his  control,  though 

.  she  be  of  age.     Nor   is   it  necessary,  in  such   case, 

'''^'    ■  to  prove  an  actual  contract  for  services  between  the  father 

and  his  daughter.  It  will  be  presumed,  from  any  servi- 
ces, however  slight,  rendered  by  her,  in  the  family.  Ken- 
drick  vs.McOrary 603 


»  nm 


dati 


2.  The  legal  foundation  of  the  action  rests  upon  the  assum- 
ed relation  of  master  and  servant,  and  not  upon  that  of 
father  and  child.  Nevertheless j  in  such  an  action,  the 
father  may  not  only  recover  the  damages  he  has  sustained 
by  the  actual  loss  of  service,  and  the  payment  of  necessa- 
ry expenses,  but  the  Jury  may  award  him  compensation 
for  th€  destruction  of  his  domestic  peace,  as  well  as  the 
disgrace  cast  upon  his  family.     Ibid. 

vnr.   XI  92 
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SET-OFF. 

I 


1.  The  Bank  of  Columbus,  upon  application  of  P.  A.  Clay- 
ton, one  of  its  customers,  rendered  him  an  account  cur- 
rent, showing  a  bahnce  due  him  of  $1159  15,  which 
purported  to  have  been  carried  to  "new  account."  It 
did  not  appear  from  the  proof  that  any  other  account 
had  been  raised  between  the  parties :  Held^  that  to  a  suit 
against  C.  at  the  instance  of  the  Bank,  the  defendant  was 
entitled,  without  farther  testimony,  to  the  benefit  of  this 
acknowledgement,  in  support  of  his  plea  of  set-off,  to 
which  the  account  rendered  was  attached.  Carey^  as- 
signecj  vs.  Clayton 434 

SALE. 

See  Vendor  and  Purchaser.     Sheriff'^s  Sale. 

SHERIFF'S  BOND. 

See  Bond,  3. 

SHERIFF. 

1.  If  the  Sheriff  has  authority  to  sell  property,  a  failure  in 
the  performance  of  any  part  of  his  duty,  and  for  which 
he  would  be  compelled  to  indemnify  the  owner  to  the 
extent  of  the  injury  received,  would  not  destroy  the  title 
of  an  innocent  purchaser.  Sullivan  and  another  vs. 
Hearndon 294 

2.  The  illegal  dispossession  of  the  tenant  by  the  Sheriff, 
undet  a  sale  made  by  him,  is  a  mere  trespass^  which  can 
be  adequately  compensated  at  Law,  and  to  restrain  which 
an  injunction  will  not  be  granted.     Ibid. 

3b  Where  a  Sherifi  made  a  levy,  and  neglected  to  adveitise 
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and  sell  the  same  for  nearly  six  months,  until  it  was  too 
late  to  do  so  before  the  next  term  of  the  Court,  and  just 
prior  to  the  session  of  the  Court  the  defendant  obtained 
an  injunction  restraining  the  plaintiff  from  coUectinghis 
fi,Ja, :  Heldy  that  the  Sheriff,  by  his  negligence,  was 
liable,  on  a  rule,  for  the  money,  and  could  not  protect 
himself  under  the  injunction  granted.     JSTeal  vs.  Price....  297 

3.  Where  the  Sheriff,  to  a  money  rule,  returns  that  he  had 
paid  over  the  money :  Held^  that  he  must  prove  this 
averment.     Murphy  vs.  The  Jusiices,  tfc 331 

4.  If  the  principal  Sheriff  executes  a  deed,  in  conformity  to 
a  sale  made  by  one  who  claims  to  act  as  Deputy,  this  is 
a  recognition  of  the  Deputy's  authority,  and  a  ratification 
of  his  act;  and  is  sufficient  to  protect  the  purchaser's 
title,  had  the  Deputy  acted  without  any  regular  appoint- 
ment.    Brooks  ei  (d.  vs.  Rooney  and  another 423 

6.  The  acts  of  a  Deputy  dejfadoy  are  good  as  to  third  per- 
sons.    Ibid. 

See  ExecutioTij  4  to  7.     lUegalityy  2.    Slaves j  2.     Sureiy,  1. 

SHERIFF'S  SALES. 

1.  Tax  Collector's  sales,  and  a!l  others  made  under  sum- 
mary proceedings  and  special  powers,  and  by  order  of 
Courts  of  limited  jurisdiction,  must  show  upon  their  face 
that  the  pre-requisites  of  the  law  have  been  strictly  pursu- 
ed. It  is  otherwise,  of  sales  made  by  Sheriffs,  under  the 
judgments  and  execution  process  of  Courts  of  general 
jurisdiction.     Brooks  ei  aL  vs.  Rooney  and  another 423 

2.  To  the  purchaser,  who  pays  his  money  and  receives  the 
Sheriff's  deed,  it  is  a  matter  of  no  consequence,  whether 
the  return  of  the  execution  be  imperfect,  or  not  made  at 
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all.     The  irregularity  or  omission  cannot  affect  the  valid- 
ity of  his  title.     Ibid. 

3.  The  purchaser  at  Sheriff's  sale,  depends  upon  ^^the 
judgment,  the  levy,  and  the  deed ;  all  other  questions 
are  between  parties  to  the  judgment  and  the  officer." 
It  is  sufficient  for  the  purchaser,  that  the  Sheriff  had 
competent  authority  to  sell,  and  sold,  and  executed  to 
him  a  title.  His  title  is  not  created  by,  nor  dependant 
on  the  return,  but  is  derived  from  the  previous  sale  made 
by  the  Sheriff,  by  virtue  of  his  writ.     Brid, 

4.  The  Acts,  which  make  it  the  duty  of  the  Sheriff  to  ad- 
vertise the  sale  of  property  in  a  particular  way,  and  to 
sell  between  certain  hours  of  the  day,  are  merely  direc- 
tions to  the  officer.  His  neglect  to  observe  these  direc- 
tions, may  subject  him  to  a  suit  for  damages,  at  the  in- 
stance of  the  party  injured  by  the  neglect;  but  it  will  not 
affect  the  title  of  the  purchaser,  unless  there  be  collusion 
between  him  and  the  Sheriff.     Bid, 

5.  A  purchaser  at  Sheriff's  sale,  has  a  right  to  presume 
that  a  public  officer  known  to  possess  the  power  to  sell, 
has  taken  every  previous  step  required  of  him  by  the  law 
under  which  he  sells.     Ibid, 

6.  A  Sheriff  may  sell,  under  execution  after  the  death  of 
defendant,  and  before  administration  granted.     Ibid. 

SLAVES. 

1 .  One  to  whom  a  slave  is  hired  for  a  year  is  entidedto  no 
abatement  of  the  price,  becauafe  of  the  death  of  the  slave 
after  the  commencement  of  the  term.     Leonard  vs.  Boyn- 

ion 109 

2.  Where  there  is  money  in  the  hands  of  a  Sheriff,  from  the 
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sale  of  a  runaway  slave,  by  virtue  of  a  process  issued  in 
the  name  of  the  Clerk  of  the  Inferior  Court,  on  an  order 
of  the  Justices  of  the  Inferior  Court,  it  is  proper  to  move 
a  rule  against  him  in  the  name  of  the  Inferior  Court,  and 
also,  for  the  Justices  of  that  Court  to  preside  on  the  trial 
of  an  issue  formed  on  a  traverse  of  the  Sheriff's  return  to 
such  rule.    Murphy  vs.  The  Justices^  ^c. 331 

See  Charge  of  the  Courts  1.  Criminal  LaWj  12, 20, 21.  Em-- 
dence^  11.     Verdict^  1. 

SOUCITOR-GENERAL. 

1.  Where  a  Solicitor-General  in  this  State  has,  during  his 
term  of  office,  instituted  a  prosecution  against  a  defend- 
ant, by  preferring  a  bill  of  indictment  against  him  for  a 
violation  of  the  law,  public  policy  forbids  that  he  should 
be  allowed,  after  the  expiration  of  his  term  of  office,  to 
be  employed  as  counsel  for  such  defendant,  in  that  case. 
Gauldenvs.  The  State 47 

2.  When  bail  surrender  their  principal  before  final  judgment 
on  sci/a.  to  forfeit  recognizance,  the  Solicitor  Greneral 
is  entitled  to  his  fee  of  five  dollars,  and  no  more.     Stamp-' 

er  eld.  vs.  The  State 643 


STEAM  SAW-MILLS. 


See  Lien^  1. 


SURETIES. 


1 .  Where  a  party  is  surety  on  a  bond  given  by  a  Deputy  Sher- 
iff to  his  principal,  and  has  taken  a  mortgage  on  per- 
sonal property  for  his  indemnity,  and  the  high  Sheriff 
and  the  Deputy  have  collected  money,  for  which  the 
high  Sheriff  is  sued,  and  the  Deputy  has   departed  be- 
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yond  the  jurisdiction,  and  the  mortgage  property  has 
come  into  the  hands  of  a  third  person,  under  a  pretended 
claim,  who  is  charged  with  an  intention  to  remove  it  be- 
yond the  jurisdiction  of  the  Court:  Held^  that  a  Court 
of  Equity  will  restrain  him  by  injunction,  and  require 
bond  and  security  for  its  forthcoming,  to  answer  the  claim 
of  the  mortgagees.     OuUaw  et  al.  vs,  Reddick  et  al 669 


See  Bond^  3. 


TAX  AND  TAX-COLLECTORS. 


1.  Tax-collectors  have  power  in  this  State,  to  issue  execu- 
tion against  defaulting  tax-payers  for  the  collection  of 
taxes,  which  Constables  and  Sheriffs  are  bound  to  exe- 
cute and  return.  Lesssee  of  Gtednet/j  adminisiraiary  vs, 
Deawrs 79 

2.  The  State  is  bound  by  public  laws  for  the  promotion  of 
learning,  the  advancement  of  religion,  and  the  support 
of  the  poor,  although  not  expressly  named.     Jbid. 

3.  The  State  is  bound  by  the  Acts  of  the  Legislature,  ex- 
empting certain  articles  of  property  from  levy  and  sale 
for  debts,  for  the  benefit  of  the  wife  and  children  of  the 
debtor,  and  such  property  cannot  be  seized  and  sold  un- 
der execution  to  pay  the  taxes  due  by  him.     Urid. 

4.  It  is  the  duty  of  the  Collector  of  taxes  to  apply  for  a 
commission  within  twenty  days  after  his  election,  but 
there  is  no  law  requiring  the  Governor  to  issue  it  imme- 
diately ;  and  if  the  Collector  does  apply  for  his  commis- 
sion iirithin  time,  and  gives  bond  within  ten  days  after 
he  is  notified  that  the  commission  has  arrived,  such  bond 
is  a  valid  statutory  bond.  Bassett  et  aL  vs.  The  GovenwTj 
usey  Ifc 2ffl 
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5.  Beldy  also,  that  the  commission  must  issue  soon  enough 
to  allow  the  Collector  ten  days,  before  the  first  day  of 
July,  within  which  to  qualify.     Ibid, 

6.  It  is  not  compulsory  on  the  Justices  of  the  Inferior 
Court  to  take  bond  and  security  of  the  Tax  Collector, 
under  the  Act  of  1821,  for  the  collection  and  payment 
of  the  County  taxes,  but  discretionary.  When  required, 
it  is  the  duty  of  the  Collector  to  give  it,  and  upon  failure 
to  collect  and  pay  over  the  County  taxes,  the  Justices 
of  the  Inferior  Court  may  issue  execution  thereon  against 
him  and  his  sureties.  And  whether  such  bond  be  taken 
or  not,  the  sureties  on  his  general  bond,  are  liable  to 
make  good  his  default,  in  the  collection  and  payment  of 
the  County  taxes,  and  the  Justices  of  the  Inferior  Court 
may  issue  execution  against  them  for  the  same,  in  the 
name  of  the  Governor,  for  their  use.     Ibid. 

7.  Such  execution  may  issue  at  any  time,  and  is  properly 
returnable  before  the  Justices  of  the  Inferior  Court ;  they 
being  authorized  to  act  in  this  regard  as  individuals,  and 
not  as  a  Court.     Ibid. 

8.  The  execution  issues  in  such  cases  for  the  balance  of  the 
amount  of  the  taxes  assessed  for  County  purposes,  and 
not  paid  over  on  the  first  Monday  in  December,  and  it  is 
not  necessary  that  the  execution  be  based  on  any  order 
or  judgment.  Yet  it  is  expedient  that  there  should  be 
such  an  order  passed.     Ibid. 

9.  Where  the  Inferior  Court  had  authorized  the  Collector 
to  receive  County  orders  in  payment  of  County  taxes,  and 
execution  has  issued  against  him  for  taxes  unpaid,  he  is 
entitled  to  be  credited  thereon,  for  such  orders  only,  as 
he  may  have  turned  over  to  the   Court,  or  tendered  to 
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them,  or  which  he  brings  into  Court  and  thus  tenders. 
Ibid. 

See  Qmitablesj  1.     Sheriff"^ s  Sales,  Ir 

TENANTS  IN  COMMON. 

See  Oorporaiionsy  12,  1 3,  14.    EquUyj  35,  36r 

TENDER. 

1.  A  tender,  to  be  a  bar,  should  be  made  bj  the  debtor  or 
his  legal  representatives,  and  not  by  a  stranger.  Mc- 
Dougald  et  al.  vs,  Dougherty  et  al 570 


See  Equity  Pradicey  18. 


TRESPASS. 


1.  Equity  will  not  interfere  to  enjoin  a  mere  trespass* 
There  must  be  something  special  in  the  nature  of  the 
trespass,  to  authorize  an  injunction.    The  Jusiicesy  fyc.  vs. 

The  Griffin  and  W.  P.  P.  R.  Co 246 

2.  Equity  will  enjoin  a  trespass,  when  the  damages  cannot 
be  proven  at  Law,  and  the  remedy  is  on  that  account  in* 
adequate  and  incomplete.     Ibid. 

3.  Whether  the  damage  is  or  is  not  irreparable,  is  a  conclu- 
sion of  law,  which  the  Court  draws  from  the  facts  and 
circumstances  set  forth  in  the  bill.     Ibid. 

4.  A  bill  is  filed  to  enjoin  a  trespass,  and  also  to  decree 
specific  performance  of  an  agreement:  Heldj  that  if  the 
answer  swears  off  the   equity  as  to  the  agreement,  yet 
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admits  the  trespass,  the  injunction  will  not  be  dissolved. 
Brid. 

SeeMatemenfj  1.     Cosis^  2,3.     Skerifj  1.  2! 

TROVER. 

1«  A  defendant  coming  into  possession  of  slaves  as  a  loan, 
after  the  death  of  the  lender,  and  with  knowledge  of 
the  title  to  the  plaintiff,  derived  by  will  from  the  lender, 
asserts  title  to  the  slaves,  and  declares  that  he  will  hold 
them  in  spite  of  them  :  Held,  that  this,  coupled  with  user 
and  acts  of  control,  is  a  conversion.  Jldams  et  al.  vs. 
MizeU 106 

TRUSTS  AND  TRUSTEES. 

1.  W.  a  Jeme  covert,  applied  to  the  Superior  Court  to.  have 
D.  appointed  trustee  of  certain  slaves  claimed  as  her  sepa- 
rate estate.  D.  assented  to  the  order,  and  accepted  the 
trust,  taking  possession  of  the  property :  Held,  that  in  a 
suit  at  the  instance  of  W.  the  cestui  que  trust,  D.  was  pre- 
cluded from  denying  the  trust  and  setting  up  title  in  the 
husband  of  W.  in  order  to  screen  himself  from  account- 
ing.   Dwican  vs.  Bryan,  trustee 63 

2.  A  trustee  may  purchase  the  trust  property  from  his  cestui 
que  trust,  who  is  sui  juris,  provided  there  is  a  distinct 
bonajide  contract,  ascertained  to  be  such,  afler  a  jealous 
and  scrupulous  examination  of  all  the  circumstances, 
that  the  cestui  que  trust  intended  the  trustee  should  pur- 
chase, and  there  is  no  fraud,  no  concealment,  no  ad- 
vantage taken  by  the  trustee,  of  information  acquired  by 
him  in  the  character  of  trustee.  Bryan,  trustee,  vs.  Dun- 
cam 67 

See  Debtor  and  Creditor,  1.     Emdence,  7.     Guardian,    1. 
VOL.  XI  93 
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Husband  and   Wife^  8,  9.     Judgmeniy  1.     LimiiaUon  of 
Adianviy  1,  2,  3.    Marriage  Cantracty  1. 

VARIANCE. 

1.  Where  the  legal  effect  of  the  judgment  and  execution 
are  the  same,  any  verbal  variance  is  immaterial.  Thorn" 
ion  vs.  Lane 459 

See  Criminal  Iaw^  25. 

VENDOR  AND  PURCHASER. 

1.  If  facts  are  allowed  to  be  proven,  to  afiect  a  purchaser 
with  notice,  it  is  admissible  for  him  to  inquire  into  all  the 
circumstances,  which  would  show,  that  notwithstanding 
he  bought  with  notice,  still  that  he  has  a  superior  equity 

to  his  adversary.     Dongkerty  vs.  Marsh  and  Bryers 279 

2.  Fi.Jas.  having  been  entered  satisfied,  both  by  the  return 
of  the  levying  officer  and  the  plaintifis,  and  the  credits 
thus  endorsed  being  subsequently  vacated  by  the 
Courts :  Heldy  that  lands  sold  by  the  execution  debtor 
to  a  bona  fide  purchaser  after  the  entry  of  payment,  and 
before  the  vacatur y  could  not  be  affected  by  the  judgment. 
Ibid. 


See  Execution^  1 . 


VENDOR'S  LIEN, 


See  Lieny  2,  3. 


VERDICT. 


1.  Upon  an  indictment  against  a  slave  for  a  rape  upon  a 
free  white  female,  the  verdict  was,  "  we  the  Jury,  find 
the  prisoner  s^uilty  of  an    attempt  to   commit  a  rape  :" 


]!! 
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Ekldj  that  it  was  sufficiently  full,  and  need  not  negative  the 
charge  of  rape,  that  being  the  legal  effect  of  the  finding; 
neither  was  it  necessary  to  add,  on  a  Jree  wkUe  Jemcdej 
that  being  the  issue  submitted.  Stephen^  (a  ^kme)  vs.  The 
State 226 

See  Crimnd  LaWj  15. 

WARRANTY. 

See  AdministratoTSj  fyc.  1. 

WILL. 

1.  Testamentary  capacity  is  to  be  dertermined  by  the  con- 
dition of  the  testator's  mind  at  the  time  of  his  executing 
or  acknowledging  the  will.     Terry  et  d.  vs.  Bttffington 

and  another 337 

2.  For  the  purpose  of  shedding  light  upon  the  state  of  the 
testator's  mind,  when  the  will  was  made,  evidence  of 
its  condition,  both  before  and  after  that  period,  may  be 
produced.     Rid. 

3.  As  an  independent  fact,  proof  of  incapacity  at  one  pe- 
riod, is  inadmissible  to  impeach  a  will  made  at  another, 
long  prior.     Ibid. 

4.  Where  testimony  has  been  introduced,  showing  that  the 
testator's  mind  was  the  same  when  the  will  was  made, 
that  it  was  at  a  subsequent  period,  when  he  was  found 
to  be  71071  compos  mentisj  proof  of  his  incapacity  at  the 
latter  period,  is  relevant  and  proper  to  attack  the  will. 
Ibid. 

5.  When  insanity  is  once  found  upon  an  inquisition  of  lu- 
nacy, it  is  presumed  to  continue,  and  the  onus  is  cast 
upon  those  offering  a  will,  to  show  that  the  disqualifica- 
tion has  been  removed.     Ibid, 
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6.  ^rattd  is  a  distinct  head  of  objection  to  the  validity  of 
a  will,  from  importunity  and  undue  influence ;  usually 
they  are  the  very  opposite  of  each  other.  Both  are 
equally  destructive  of  the  validity  of  a  will.     Ibid. 

7.  By  the  Statute  law  of  some  of  the  States,  when  in- 
sanity of  the  testator  is  alleged,  the  inquiry  must  always 
be,  whether  at  the  time  of  executing  or  acknowledging 
the  will,  the  testator  was  capable  of  making  a  valid  deed 
or  contracL  Avd  no  inferior  grade  of  intellect  vnUl  suffice. 
But  such  is  not  the  rule  of  the  Common  Law,  nor  in 
Georgia.     Ibid, 

8.  The  right  to  the  free  enjoyment  and  disposition  of  one's 
property  is  required  by  the  best  interests  of  society- 
aid. 

9.  The  phrase  "  a  mere  glimmering  of  reason,"  used  in 
Poits  et  d.  vs,  Housey  6  Ga.  324,  explained  and  illustrat- 
ed.    Ibid. 

See  Legacy  and  legatee. 

WITNESS. 

1.  In  a  suit  against  one  of  several  debtors,  the  plaintiff  may 
call  either  of  the  others  as  a  witness  for  him.  IhomUm 
vs.  Lane 459^ 

2.  It  is  not  competent  to  ask  a  witness  as  to  what  he  had 
sworn  on  a  former  occasion,  with  a  view  to  impeach  him, 
if  his  testimony  on  that  occasion,  is  of  itself  inadmissible 
in  evidence.     Mitckum  vs.  The  State 615 

See  Equity y  29.     Equity  Practice^  20.  |] 

WRIT  OF  ERROR. 

See  Error. ^        ^   ..         _ 
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